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FINAL  REl'OIiT  OF  THE  A(;FNT  OF  THE  UNITED  STATES. 


AcjENcv  OF  'j'liio  IJnitim)  States, 

I '(iris  J  Aiif/ii.st  J  (I,  JS!)3. 
IIonornbTc  W.  Q.  (Irekttam, 

tSecretari/  of  HUdc,  Wash  in  (/I  on,  />.  (J. 

Sir:  As  agent  of  the  United  States,  appointed  under  the  treaty  of 
February  21),  18!)L*,  providinj^'  for  tlie  submission  to  arbitration  of  the 
questions  vvhicli  liad  arisen  bet\v('(Mi  tlie  United  States  and  Great 
Britain  respe(!ting  the  fur  seals  of  tlie  Pribilof  Islands,  I  now  liave  tiic 
bouor  to  transmit  to  you  the  following  report  of  the  proceedings  and 
results  of  the  arbitration: 

When  I  entered  upon  my  duties  as  agent,  in  May,  1892,  it  was  found 
that  no  steps  had  up  to  that  tinui  been  taken  to  collect  evidence  in 
authentic  form  to  support  the  claims  put  forward  by  the  United  States, 
and  which  were,  by  the  treaty  of  Febrnary  2!>,  1<S;)2,  to  be  submitted  to 
the  Tribunal  of  Arbitration.  I  conceived  it  to  be  my  duty  under  the 
treaty,  in  the  preparation  of  the  case  of  the  United  States,  to  embrace 
in  that  document  a  presentation  of  all  the  questions  of  law  and  of  fact 
which  were  by  the  treaty  subiuitted  to  arbitration,  and  to  support  the 
claims  of  the  United  States  in  respect  thereto  by  all  the  evidence  in 
the  possession  or  within  the  reach  of  the  Government.  I  therefore' 
proceeded  with  as  much  promptness  and  thoroughness  as  the  time  and 
means  at  my  command  allowed  to  collect  all  the  evidence  which  was 
pertinent  and  proper  to  lay  before  the  Tribunal  of  Arbitration,  tending 
to  establish  the  position  assumed  by  the  United  States  resi)ecting  the 
five  points  set  forth  in  Article  VI  of  the  treaty  and  embracing  the 
facts  necessary  to  a  determination  of  the  regulations  referred  to  in 
Article  VII. 

The  printed  case  of  the  United  States,  accompanied  by  the  docu- 
ments, ofiicial  correspondence,  and  other  evidence  relied  upon  in  sup- 
port thereof,  was  delivered  to  the  agent  of  Great  Britain  and  to  the 
arbitrators  between  the  1st  and  6th  of  September,  1S92,  or  within  the 
time  fixed  by  the  treaty;  and  the  printed  case  of  Great  Britain  was 
in  like  numner  delivered  to  me  by  the  agent  of  that  Government. 

When  the  printed  case  of  Great  Britain  was  examined  it  was  found 
to  contain  no  evidence  whatever  touching  the  nature  and  habits  of  the 
seals,  the  consideration  of  which  was  necessary  to  the  determination 
of  the  main  questions  submittetl  to  the  Tribunal,  w^hich  were  embraced 
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in  tlic  liltli  i)«)int  of  Article  VI,  coiu'oniiiij:^  the  rijjjht  of  protection  or 
l)r()i)crty  ass«'rto(l  l»y  the  United  States  in  the  seals  inliabitinjr  the 
Pribilof  Islands,  and  in  Article  VII,  concerning  concurrent  regulations. 

liy  direction  of  the  I'resident,  the  Secretary  of  State  addressed  a 
note  to  the  Ilritish  representative  in  Washington,  under  date  of  Sep- 
tember L'7,  1S!>2,  protesting  against  this  omission  in  the  printed  case  of 
Great  Britain,  as  a  failure  to  c<unply  with  the  requiremeut  of  the 
treaty.  Attention  was  called  to  the  fact  that  it  was  manifestly  con- 
templated by  that  compact  that  both  parties  should  simultaneously 
submit  to  the  arbitrators  and  to  each  other  their  projMisitions,  their 
claims,  and  their  evidence  upon  all  points  in  dispute;  that  it  was  well 
known  to  the  British  (Government  that  the  decision  of  the  two  ques- 
tions above  referred  to  nuist  dei)end  upon  the  evidence  i)roduced 
concerning  the  nature  atul  habits  of  the  fur  seal,  and  the  methods  of 
capture  and  killing,  which  are  consistent  with  the  preservation  of  tlie 
species;  that  only  one  opportunity  was  atlbrded  each  i)arty  to  submit 
evidence  upon  these  imi'ortant  questions,  and  that  was  to  be  availe*! 
of  in  the  original  case,  except  so  far  as  evidence  in  rebuttal  might  be 
legitimate  in  the  counter  case;  that  to  reserve  the  evidence  whi<'h 
Great  Britain  might  choose  to  submit  on  these  matters  to  the  countei- 
case  would  be  to  aflbrd  to  the  United  States  no  opportunity  whatever 
to  meet  it  by  any  rebutting,  explanatory,  or  impeaching  testimony; 
and  that  the  United  States  could  not  assent  to  results  so  grossly 
unjust  and  prejudicial,  and  so  contrary  to  the  spirit  and  terms  of  the 
treaty.  The  Secretary  of  State  expressed  the  earnest  desire  of  the 
President  that  the  arbitration  should  proceed,  but  only  according  to 
the  treaty,  the  object  of  which  was  to  ])rovide  a  fair  trial;  and  that  he 
entertained  the  greatest  contidence  that  tlie  IJritisli  (lovernment  would 
correct  the  errors  which  had  been  made  by  its  representatives  in 
charge  of  its  case 

To  this  re])resentation  the  Secretary  for  Foreign  Affairs  of  Great 
Britain  responded  that  the  fifth  point  of  Article  VI,  respecting  the 
right  of  ])rotection  and  of  ]>roperty  in  the  seals,  in  the  oi)inion  of  Her 
liritannic  Majesty's  Government,  depended  upon  questions  of  law,  and 
not  upon  the  habits  of  seals  and  the  incidents  of  seal  life;  that  the 
concurrent  regulations  referred  to  in  Article  VII  were  not  to  be  taken 
up  for  consideration  by  the  Tribunal,  except  in  the  contingency  of  a 
decision  ui)on  the  five  points  in  Article  VI  unfavorable  to  the  claim  of 
the  United  States,  and  so  that  the  subject  W(nild  be  left  in  such  a 
I)osition  tliat  the  concurrence  of  Great  Britain  should  be  necessary 
for  the  establishnuMit  of  ])roper  regulations;  ami  tliat  it  woidd  have 
been  inconsistent,  illogical,  and  im])roper  to  have  intioduced  into  the 
liritish  case  matter  which,  in  the  opinion  of  his  Government,  could  only 
be  legitimately  used  wlien  the  question  of  con(;urrent  regulations  was 
under  consideration.  But  the  Government  of  the  United  States  having 
expressed  a  ditJereut  view,  Her  Majesty's  Government,  the  Secretary 
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(or  I'^dcinii  Afl'iiirs  stiit*^!,  lyciiij^'  desirous  t.)  faciliditc  the  j)ro;;io.ss  of 
tlie  iirbifcriitioii,  would  I'liniisli  at  oiicii  to  tlicCrovcriiiiicntoC  tlir,  IJiiit<*(l 
States  and  to  the  arbitrators  the  report  of  the  IJritish  (Joininissioners 
appointed  luidcM-  i\rticl<*  IX  of  tlie  treaty,  \vhi<;h  nii;;lit  be  treated  as  a 
part  of  the  ease  of  (Jreat  iJritaiii. 

Tlie  Secretary  of  State,  in  reply  to  the  British  Seeretaiy  for  l'\)i('i.^n 
Affairs,  eonciirred  with  him  in  the  view  that  the  (ifth  [)oint  of  Article 
Vr,  rcvspectinjf  the  ri<;ht  of  [)rotection  or  i)roperty  in  the  seals,  was  a 
(juestion  of  law;  but  he  insisted  that  the  precise  questions  of  law  could 
not  be  Unown  iind  not  therefore  detiM'niined  until  the  fjicts  outof  which 
they  arose  were  known,  and  that  the  facts  concerniiif^  the  nature  and 
habits  of  fur  seals  were  in  the  hij4liest  degree  important  for  a  proper 
determination  of  the  (]uestion  embraced  in  the  tifth  point.  lie  dis- 
sented froiu  the  opinion  exprc^ssed  that  the  submission  of  eviden(;e  was 
dependent  as  to  time  upon  any  contingency;  but  he  accepted  the  oiler 
to  deliver  the  report  of  the  British  Commissioners  as  a  part  of  the  case 
of  Great  l>ritain,  assuming  that  it  contained  substantially  all  the  matter 
upon  which  that  (lovernnuMit  would  rely  to  support  its  contentions  in 
respect  to  the  nature  and  habits  of  the  fur  seals,  and  reserving  the  right 
to  protest  against  and  opi)Ose  the  submission  to  the  arbitrators  of  any 
matter  which  nu'ght  be  inserted  in  the  British  counter  case  not  relevant, 
by  way  of  i  eply,  to  the  case  of  the  United  States. 

On  the  .'iOth  of  September,  1892,  I  received  notice  from  the  agent  of 
(Treat  P>ritiiin  that,  in  accordain^e  with  the  provisions  of  Article  IV  of 
the  Treaty  of  Arbitration,  the  Government  of  Great  Britain  would 
recjuire  an  additional  [)eriod  of  sixty  days  within  which  to  deliver  its 
counter  case. 

On  the  li^th  of  November,  1802,  the  British  minister  in  Washington 
delivered  to  me  printed  copies  of  the  report  of  the  British  Commission- 
ers as  tendered  to  the  Secretary  for  Foreign  Affairs.  This  report  was 
found  to  contain  a  statement  aiul  discussion  of  the  nature  and  habits 
of  the  fur  seals,  of  the  present  condition  of  the  Pribilof  seal  herd,  and 
of  the  methods  and  elfects  of  the  killing  of  seals  both  in  the  water  and 
on  the  land.  The  report  was  also  accompanied  by  various  appendices 
on  these  subjects. 

In  accordance  with  the  provisions  of  the  treaty,  the  printed  counter 
case  of  the  United  States,  with  accompanying  documents,  correspond- 
ence, and  eviden(;e,  was  delivered  on  the  .">d  of  February,  181>3,  to 
the  British  agent  and  to  the  arbitrators.  This  counter  case  had  been 
prepared  in  accordance  with  the  terms  of  the  treaty,  and  was  in  strict 
reply  to  the  printed  case  of  the  British  Government. 

The  counter  case  of  Great  Britain  was  delivered  to  me  within  the 
time  required  by  the  treaty;  but  when  examined  it  was  found  to  con- 
tain a  large  body  of  evidence  which  could  in  no  proper  sense  bo 
regarded  as  in  reply  to  the  case  of  the  United  States,  and  which, 
under  the  terms  of  the  treaty,  should  have  been  presented  iu  the 
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orijrinal  case  of  Great  I>rit;iiii.  Its  sul)mission  at  the  time  ami  in  the 
form  adopted  l>y  the  Dritish  (loveniiiH'iit  deprived  the  Tiiited  States 
of  any  opportunity  to  meet  it  by  means  of  rebuttinj;,  exphmatory,  or 
impeaelunj:^  testimony. 

lint  while  it  was  regarded  by  the  President  and  by  the  counsel  of 
the  Tnited  States  as  a  wholly  nnjustitiable  i)ro('eeding  on  th(;  part  of 
(Jreat  Britain,  it  was  deemed  best  to  allow  the  arbitration  to  proceed, 
and  at  the  proper  time  to  brinj?  tlie  subject  to  the  attention  of  the 
Tribunal. 

The  hrst  session  of  the  Tribunal  of  Arbitration  was  held  in  Paris,  in 
accordance  with  the  terms  of  tlie  treaty,  on  February  L*;3,  IS'J.'j,  but,  by 
ajjreement  of  the  two  Governments,  it  was  of  an  informal  character 
and  an  adjournment  for  one  month  w;is  had  without  the  transaction  of 
any  business.  On  reasseml)ling  in  Paris,  March  2.'}.  1893,  the  printed 
argument  of  each  of  the  parties  was  laid  before  the  Tribunal.  A  recess 
was  then  taken  to  April  4,  when  the  counsel  for  Great  Britain  submitted 
amotion  that  the  agent  of  the  United  States  be  called  upon  to  i)roduce 
the  report  of  Henry  W.  Elliott,  made  in  1890,  to  the  Government  of 
the  United  States.  The  report  of  ]\rr.  Elliott  bad  never  been  pub- 
lished by  the  Government  and  had  not  been  used  nor  alluded  to  in  the 
case  of  the  United  States;  but  during  the  Joint  confereiu'c  of  the  Com- 
missioners of  the  two  Governments  in  W'asliington  in  February,  1-893, 
it  had,  at  the  request  of  the  British  Commissioners,  been  laid  before 
them  for  sueli  use  as  they  saw  tit  to  make  of  it. 

The  counsel  for  the  United  States  denied  that  the  British  Govern- 
ment was  entitled  under  the  treaty  to  an  order  of  the  Tribunal  for  the 
l)roduction  of  the  document,  but,  waiving  their  right  of  ol>jection  and 
not  conceding  that  either  party  iiad  the  jight  to  introduce  any  further 
eviden(;e  whatever,  they  offered  to  lay  a  copy  of  the  report  in  question 
before  the  Tribunal,  upon  condition  that  if  it  be  used  in  evidence  it 
should  be  oi)en  to  the  use  of  both  parties  equally.  The  report  of  Mr. 
Elliott  was  therefore  produced,  and  it  was  printed  by  the  British  agent. 

During  the  recess  following  the  adjournment  of  March  23  the  agent 
of  Great  Britain  sent  to  each  of  the  arbitrators  and  to  the  agent  of  the 
United  States  iuintedcoi>ies  of  a  ''Supplementary  Report  of  the  British 
Commissioners  Api)ointed  to  Jmjuire  into  Seal  Life  in  Bering  Sea."  At 
the  session  of  the  Tribunal  on  April  4  I  presented  a  motion  that  this 
document  be  dismissed  from  consideration,  on  the  grotmd  that  it  wan 
submitted  at  a  time  and  in  a  manner  not  allowed  by  the  treaty.  This 
motion  was  supported  by  the  counsel  for  the  United  States  in  argu- 
ments at  some  length,  in  the  course  of  which  they  animadverted  upon 
the  course  pursued  by  Great  Britain  in  withholding  from  its  case  evi- 
dence as  to  facts  material  to  the  determination  of  the  questions  sub- 
mitted to  arbitration  and  in  inserting  that  evidence  in  its  counter  case, 
by  which  means  the  United  States  was  placed  at  a  great  disadvantage, 
^Vhile  counsel  would  have  been  justified  by  the  treaty  and  the  rules  of 
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jiidiciiil  procedure  ill  iiskiii*;'  tlie  'riilniiuil  fo  correct  the  injustice  by  a 
rejection  ol"  tliis  evidence,  counsel  shilcd  tli;it  tlie  United  States  was 
content  to  allow  the  arbitration  to  ])roceed  u]»on  tlie  case  and  counter 
case  of  ea(;li  party  as  i)resented,  but  that  tlie  wronj^'  already  coinniitted 
should  not  be  ap^ravated  by  the  introduction  of  further  testimony  as 
])io|)osed  by  means  of  the  supplemeiitaiy  report.  After  arf^ument  by 
counsel  for  Great  Jiritain  the  Tribunal  decided  that  the  report  should 
not  be  received  as  evidence. 

It  is  not  deemed  necessary  to  set  forth  in  detail  the  claims  of  the  two 
l)arties  as  ]n'escribed  in  the  Treaty  of  Arbitration  or  tlie  issues  Joined 
before  the  Tribunal.  These  are  fully  stated  in  the  case,  counter  case, 
and  in'inted  argument  of  ea(;h  Government  which  accoin])any  this 
rejiort.  It  is  sufficient  to  note  that  three  subjects  were  submitted  to 
the  Tribunal  for  its  consideiiition  ;iiid  decision.  The  first  of  tiiese 
related  to  the  Russian  claim  of  exclusive  jurisdiction  in  iJering  Sea; 
the  second  to  the  right  of  the  United  States  to  i»rote(;tion  or  ])ro])- 
erty  in  the  fur  seals  of  the  J^ribilof  Islands,  and  the  third  to  the  concur- 
rent regulations  necessary  for  the  proper  protection  and  preservation  of 
these  seals. 

The  oral  argument  on  these  questions  provided  for  in  Article  V  of  the 
treaty  began  on  the  V2th  of  April.  By  arrangement  of  counsel,  it  was 
agreed  that  the  United  States  should  open  and  close  the  argument, 
Mr.  Carter  and  Mr.  Coudert  si)eaking  for  the  United  States,  followed 
by  the  attorney-general  of  England,  Sir  Eichard  E.  Webster,  and 
Mr.  Eobinsou  for  Great  Britain,  and  Mr.  Phelps  for  the  United  States, 
closing  the  argument.  The  discussion  extended  until  July  8,  with  a 
recess  of  one  week,  the  Tribunal  holding  sessions  of  four  hours  during 
four  days  of  each  week. 

Early  in  the  preparation  of  the  case  of  the  United  States  the  conclu- 
sion was  reached  that  it  would  be  difficult  to  sustain  the  claims  which 
had  been  put  forward  by  the  United  States  in  the  diplomatic  corre- 
spondence as  to  the  exclusive  Jurisdiction  exercised  by  liussia  over  the 
waters  of  Bering  Sea  previous  to  the  cession  of  Alaska.  Counsel  for 
the  United  States  made  earnest  efforts  in  support,  as  tiir  as  possible, 
of  the  position  assumed  by  our  Government  in  the  diplomatic  corre- 
spondence, but  the  decision  of  the  Tribunal  on  the  first  four  points  of 
Article  VI  was  not  unexpected. 

On  the  lifth  point  of  Article  VI,  as  to  the  right  of  protection  or  prop- 
erty in  the  fur  seals  of  the  Pribilof  Islands,  counsel  for  the  United  States 
felt  themselves  upon  solid  ground  of  law  and  of  fact.  The  assertion, 
indeed,  of  a  right  of  property  in  seals  which  spent  half  the  year  in 
remote  regions  of  the  seas  was  .^udeed  a  novel  one,  but  novelty  itself  is 
no  objection  to  a  proposition,  and  they  felt  entirely  confident  of  their 
ability  to  show  that  according  to  the  universal  laws  which  underlie  the 
institution  of  property  the  fur  seals  must  be  deemed  to  be  the  property 
of  the  United  States. 
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Tlio  case  of  the  United  States  had  established  the  foHowiiif;  facts: 

Tliat  tlie  fur  seals  wliich  were  the  subject  of  this  arbitration  were 
be^^otten,  born,  and  reared  on  the  Pribilof  Islands,  owned  by  the  United 
States;  that  they  made  these  islands  their  home  and  had,  so  far  as  it  is 
known,  always  done  so;  that  they  spent  a  hirjje  part  of  each  year  on 
these  islands;  that  when  they  left  them  on  their  annual  migration  it  was 
with  the  fixed  intention  U*  return  to  them,  which  they  did  with  unvary- 
injf  rejiularity,  never  resorting  to  any  other  land:  that  they  were 
domestic  in  their  habits  and  voluntarily  ])laced  themselves  when  on  the 
islands  within  the  control  of  man;  that  the  existence  of  the  race 
dei)en(led  upon  the  care,  industry,  and  forbearance  practiced  by  the 
United  States  toward  them,  ami  that  but  for  tlie  protection  given  them 
by  the  United  States  the  race  would  be  destroyed;  that  the  United 
States  alone  could  take  the  increase  of  the  seal  herd  without  dimin- 
ishing the  stock,  since  it  could  make  the  neci'ssary  discrimination  as 
to  sex  and  age  when  taking  the  seals  on  the  islands  for  commercial 
purposes;  and  that  the  taking  of  the  seals  in  the  sea  was  necessarily 
without  discrimination  as  to  sex,  was  wasteful,  and  would  result  in 
destroying  the  race. 

Upon  these  facts  the  counsel  for  the  United  States  contended  that, 
as  the  .seals  could  not  possibly  be  i>reserved  except  by  according  a 
right  of  property  in  them  to  the  United  States,  the  law  ought  to  and 
did  recognize  such  right  of  property,  and,  consequently,  the  right  of 
protection  claimed  by  our  Government.  Their  proposition  was,  sub- 
stantially, that  wherever  any  useful  thing  is  dei)endent  for  its  existence 
upon  the  care  and  industry  of  man,  the  men  wlio  exerci.se  such  care  and 
industry  have  a  right  of  property  in  such  thing. 

The  counsel  of  the  United  States  presented  these  views  to  the  Tri- 
bunal at  length,  with  great  ability,  persistency,  and  force,  and  I  s])eak 
with  assurance  when  I  say  that  at  the  end  of  weeks  ot  di.scnssion  on 
both  sides  their  position  was  unshaken.  So  far  from  the  British  coun- 
sel refuting  tlieir  arguments  on  this  branch  of  the  case,  it  may  be  said 
that  they  made  no  effort  to  refute  the  above  proi)osition,  and  tac^itly,  if 
not  openly,  admitting  that  it  ought  to  be  the  law,  insisted  that  it  was 
necessary  to  show  that  the  seals  had  been  distinctly  recognized  as  prop- 
erty before  the  Tribunal  could  hold  them  to  be  such. 

The  adverse  decision  of  the  Tribunal  does  not,  it  must  be  confessed, 
seem  to  confirm  this  view,  but  its  action  is  su.sceptible  of  explaiuitiou 
without  any  reflection  upon  the  impartiality  of  the  neutral  arbitrators. 
I  am  pleased  to  state  that  they  are  gentlemen  of  ability  and  of  the  high- 
est standing  in  their  respective  countries,  and  1  have  no  doubt  they 
were  inspired  by  a  most  conscientious  desire  to  dischargetheir  difficult 
and  somewhat  comj  lex  duties  upon  a  fair  and  ju.st  basis.  But  they 
were  confronted  with  a  question  novel  in  its  facts  and  with  a  claim  on 
the  i»art  of  the  United  States  which  to  them  .seemed  in  conflict  with 
the  accei»ted  doctrine  of  the  freedom  of  the  seas.  Further,  it  is  now 
apparent  that  it  was  unwise  to  have  coupled  the  question  of  the  right  of 
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jjrotection  or  property  with  tlic  iiuitter  of  concurrent  rcfj^ulations  iieces- 
sjiry  for  the  presi^rvatioii  of  the  seals.  TIm^  (l<'cisiuii  and  the,  jjrolocols 
lead  to  the  eoiieliision  tliat  the.  neutral  arbitrators  looked  to  the  rej;u- 
lations  as  the  best  method  of  adjusting  the  differences  which  had  iiris<'n 
be(we«Mi  the  two  liti<;aiit  nations,  and  that  the  arfiunuMits  of  counsel  foi- 
the  United  States  on  the  riglit  of  i)rotection  and  property  di<l  not,  as  a 
consequence,  have  the  wei;j;ht  which  the  arbitrators  would  have  attached 
to  tliem  if  that  had  been  the  only  question  referred  for  decision.  It  is 
to  be  inferred  that  they  conecived  it  just  and  ]>raeticable  to  decide  the 
lilth  ])oint  against  the  United  States,  and  yet  attain  the  main  object  of 
the  treaty,  the  preservation  of  the  seals,  by  the  adoi)tion  of  stringent 
regulations  as  to  pelagic  sealing. 

Their  nustake  was  not  ap])arent  until  they  had  decided  the  fifth  ]»oint 
and  came  to  consider  the  subject  of  regulations.  JLIaving  reached  a 
coiKilusion  in  favor  of  the  right  of  pelagic  sealing,  it  became  necessary, 
in  their  well-nieant  effort  to  reach  a  compromise  between  the  convicting 
interests,  to  frame  such  regulations  as  would,  on  the  one  hand,  allow 
pelagic  sealing  to  be  carried  on  with  profit,  and,  on  the  other  hand,  not 
seriously  imi)air  the  seal  herd.  This  insoluble  problem  doubtless 
occasioned  them  long  and  anxious  deliberations  and  greatly  delayed 
the  final  decision.  The  jnotocols  show  that  the  Tribunal  was  brought 
face  to  face  with  this  problem.  When  Mr.  Justice  Harlan  submitted  a 
resolution  to  the  effect  that  the  purpose  of  Article  VII  of  the  treaty 
was  to  secure  the  proper  protection  and  preservation  of  the  seals,  and 
that  in  the  framing  of  regulations  no  extent  of  i)ehigic  sealing  shoukl 
be  allowed  wiiich  would  seriously  endanger  the  acconiidishment  of  that 
end,  he  and  Senator  Morgan  recorded  the  only  votes  in  its  favor,  the 
other  arbitrators  declining  to  vote  or  giving  reasons  why  they  coukl 
not  assent  to  the  declaration. 

The  regulations  as  finally  framed  and  promulgated  are  the  result  of 
an  honest  and  conscientious  effort  on  the  part  of  the  neutral  arbitrators 
to  do  all  that  they  conceived  possible  and  necessary  for  the  protection 
and  preservation  of  the  seal  herd  consistent  with  their  decision  on  the 
fifth  i^oint.  These  regulations  go  much  further  than  the  provisions 
which  our  Government  has  proposed  in  the  past,  but  it  is  to  be  observed 
that  later  investigations  have  revealed  perils  to  which  the  seals  are 
exposed  not  then  known.  It  is  to  be  hoped  that  the  regulations  when 
put  in  operation  will  realize  the  best  expectations  of  the  Tribunal. 
IMuch  depends  upon  the  manner  in  which  they  are  enforced.  It  is  not 
to  be  doubted  that  both  Governments,  in  deference  to  the  expressed 
directions  of  the  Tribunal  and  to  their  own  obligations,  will  adopt  all 
necessary  legislation  and  rules  to  give  them  full  force  and  efiect.  If 
the  recommendation  made  by  the  Tribunal  for  a  complete  cessation  of 
taking  seals  both  on  land  and  at  sea  for  a  few  years  be  adopted,  I  shall 
look  for  satisfactory  results  from  the  operation  of  the  regulations. 

I  transmit  herewith  the  original  award  of  the  Tribunal  of  Arbitration 
and  the  original  protocols  of  the  sessions  of  the  Tribuual. 
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I  l;ik«'  pleasiiri'  in  lerooni/iiiii-  the  lioarty  inaunor  in  wliicli  I  have 
been  sceoiulcd  by  the  counsel  for  tlie  United  States  and  all  otlior  per- 
sons associated  with  me  in  the  prei)aration  of  the  case  and  in  my  labors 
before  the  Tribunal. 

It  only  remains  for  me  to  make  acknowledfxinent  of  the  cordial  recep- 
tion and  j^reat  hospitality  extended  by  the  French  GovernnuMit  to  the 
Tribunal  of  Arbitration  and  to  all  the  rei)resentatives  and  ottiiiials  of 
the  United  States  connected  with  it.  ('ommodious  and  elegant  apart- 
ments in  the  Ministry  of  Forei.un  AlVairs  were  set  apart  for  tlie  use  of 
the  Tribunal,  and  every  provision  freely  afforded  for  the  dispatch  of  its 
business  and  for  the  comfort  of  all  persons  associated  with  it.  Our 
(lovernment  has,  thereby,  been  i)laced  under  a  new  debt  of  gratitude 
for  Freiu'h  hospitality  and  friendship. 

1  am,  sir,  very  respectfully,  y«uir  obedient  servant, 

John  W.  Foster. 


PllOTOCOLS  OF  THE  SEVERAL  SES- 
aiONS  OF  THE  TiUliUNAL. 


PROTOCOL  U 

MEETING   OF   FEBRUARY  23,  1803. 

Tlie  Tribunal  assembled  at  Paris,  at  the  French  Ministry  for  Foreign 
Affairs. 

The  arbitrators  present  were: 

The  Ilonorable  John  M.  Harlan,  Justice  of  the  Supreme  Court  of  the 
United  States,  one  of  the  arbitrators  named  by  the  United  States; 

His  Excellency  Baron  Alphonse  de  Courcel,  French  Senator,  the 
arbitrator  named  by  France; 

The  Right  Honorable  Lord  Hannen,  Lord  of  Appeal,  one  of  the  arbi- 
trators named  by  Great  Britain; 

Who,  having  assured  themselves  that  their  respective  powers  were 
in  good  and  valid  form. 

Baron  de  Courcel  was  invited  by  his  colleagues  to  take  the  chair  as 
president  for  the  present  meeting. 

There  were  present  at  the  meeting: 

Mr.  William  Williams,  special  agent  and  associate  counsel  for  the 
United  States;  the  Hon.  Charles  H.  Tupper,  as  agent  of  Her  Britannic 
Majesty. 

Messrs.  Williams  and  Tupper  laid  before  the  Tributuil  of  Arbitration 
the  commissions  empowering  them  to  act  before  the  Tribunal. 

There  WH»re  also  present  at  the  meeting  as  counsel  for  Her  Britannic 
Majesty's  Government : 

Sir  Charles  Russell,  Q.  C,  M.  P.,  Her  Britannic  Majesty's  Attorney- 
General; 

Sir  Richard  Webster,  Q.  C,  M.  P., 

And  Mr.  Christopher  Robinson,  Q.  C. 

The  president  invited  Mr.  Henri  Feer,  formerly  a  consul-general  of 
France,  to  draw  up  the  protocol  of  this  meeting,  with  the  assistance  of 
Messrs.  Williams  and  Tupper. 

Mr.  Williams,  acting  for  the  Government  of  the  United  States,  asked 
that  the  Tribunal  adjourn  till  the  -3d  of  March. 

'  The  orii'inal  text  of  the  Protocols  is  iu  Freucb. 
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Mr.  Tapper,  in  the  name  of  the  British  (lovernnieiit,  supported  the 
request  of  Mr.  Williams. 

Sir  Charh's  Rnssell,  the  Icadini;-  counsel  for  Great  liritaiu.  statedlhat 
the  counsel,  thouj;ii  previously  aware  of  tlie  request  which  would  be 
made,  thoujiht  it  ri^ht  to  attend  tlie  first  iiieetinj;,  out  of  respect  for  the 
Tribunal  of  Arbitration. 

Tlic  Tiibunal  of  Arbitration  acceded  to  the  riMjuest  made  in  the  name 
of  the  two  parties,  and  ajjjreed  to  adjourn  to  the  L'3(l  of  March. 

The  question  of  the  ])ublicatiou  of  the  cases  and  counter  cases  havin*;^ 
been  mentioned,  the  arbitrators  stated  that  it  wasnota  subject  for  their 
consideration. 

In  regard  to  the  i»ublicati»»n  of  the  protocol  of  this  meeting,  the  arbi- 
trators present,  finding  themselves  in  insuflicient  number  to  give  a 
decision  which  would  bind  the  Tribunal  of  Arbitration  for  th«'  future, 
announced  that  the  protocol  of  the  meeting  of  the  li.Jd  of  February 
should  be  kept  secret  until  further  orders. 

The  Tribunal  of  Arbitration  adjourned  till  ."\Iarch  23. 

So  done  in  Paris,  the  -53d  of  February,  181)3,  and  have  signed: 

The  President:   ALPII.   1)K   CoURf'EL. 
The  iij^ccial  Aiiciit  for  Ihe  United  States:   WiLL1A:\[    VVilLIA:MS, 
The  Affeiilfor  (ireat  Britain:   CHAHLHS    II.   TUITER. 
The  Sccretanj  :    11.    Fi:i:ii. 
Translation  certified  to  be  accurate: 

A.  Bailly-Blanohakd,  )   ..    .,       .     .  „ 

H.  OUNYNGUAME,  ) 
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MEETING   OP"  MARCH  23,    1893. 

The  Tribunal  assembled  at  Paris,  as  had  been  agreed,  at  the  French 
jMinistry  for  Foreign  Affairs. 

Tiiere  were  i)resent  the  seven  members  of  the  Tribunal  of  Arbitration : 

The  Honorable  John  ^l.  Harlan,  .Justice  of  the  Supreme  Court  of  the 
United  States, 

And  the  Honorable  John  T.  Morgan,  Senator  of  the  Uuited  States, 
the  arbitrators  named  by  tlie  United  States; 

His  Excellency  the  Barou  Alphouse  de  Oourcel,  Senator  of  France, 
the  arbitrator  named  by  France; 

The  Kight  Honorable  Lord  Hannen,  Lord  of  Appeal, 

And  Sir  John  Thompson,  Minister  of  Justice  for  the  Dominion  of 
Canada,  the  arbitrators  named  by  Great  Britain; 

His  Excellency  the  ]\Iar([uis  E.  Visconti  Venosta,  Senator  of  Italy, 
the  arbitrator  named  by  Italy  j 
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And  lliH  ]^jX(;('ll('.ii(',y  Mr.  (!i'('<;<'rs  (!r;nii,  tlic.  ail)itriit()r  iKiincd  by 
iSwedcii  and  Koiwiiy; 

The  Honorable,  rJoIiii  W.  FostiT  and  tlie  Honorable  Charles  H.  Tiip- 
j)cr,  Minister  of  Marine  and  Fisheries  lor  the  Dominion  of  (Janada, 
wei-e  present  at  tin?  niec^ting  as  aj4ents  for  tlui  (iovernnicnts  of  the 
United  States  and  (Ircat  liiitain. 

The  members  of  the  Tribunal  of  Arbitration  assured  themselves  that 
their  respeetive  powers  were  iu  due  and  valid  form. 

Loi'd  ITaniien,  one  of  the  arbitrators  namcid  by  (Ireat  Ibitain,  rose 
to  i»ro[)(»se  that  His  Exeelleney  the  Haron  de  Coiireel,  the  arbitrator 
named  by  France,  should  be  FOipiested  by  his  colleaj^ues  to  assume  the 
presideney  of  the  Tribunal. 

The  Honorable  .John  IM.  Harlan,  (»ne  of  the  arbitrators  named  by  tiu; 
United  States,  supported  the  i)roposal  of  Lord  Hannen. 

The  other  mend)ers  of  the  Tribunal  of  Arbitration  havinfj  ajrreed  to 
the  pr()])()sal,  Haron  de  Coureel  took  the  chair  as  i)resident  and  deliv- 
ered the  following;'  address: 

Gentlemen:  You  have  been  ])leased  to  exercise  in  my  favor  that 
courteous  usaj?e  which,  in  proceedings  of  au  interiiatiomil  character, 
confers  the  presidency  u[M)n  tlu;  representative  of  the.  country  in  which 
the  meeting  is  held. 

The  Governments  of  Great  Britain  and  the  United  Sta'tesof  Anu'rica 
have  determined  to  end  the  long-standing  dispute  concerning  the 
Bering  tisheries  by  a  frieiully  arbitration,  and  in  clioosing  Paris  for  the 
seat  of  it  they  have  paid  a  distinguished  c()mi)limcnt  to  France  and  to 
her  ca[)ital  city. 

I  venture  to  say  that  both  are  worthy  of  it. 

jSTowhere,  be  sure,  Avould  you  have  found  yourselves  surrounded  by 
a  more  sincere  and  warm  sympathy  with  the  great  and  good  work 
which  you  are  charged  to  carry  out.  Through  all  the  shocks  and  trials 
which  the  hard  necessity  of  events  inflicts  upon  mankind  France  has 
remained  steadfast  to  ideals.  Every  generous  conception  moves  and 
captivates  her.  She  has  a  i)assion  for  the  cause. of  human  progress. 
And  what  aim  can  be  more  ideal,  Avhat  progress  more  noble  and  worthy 
of  attainment  than  the  gradual  disapi)earauce  from  among  the  people 
of  the  earth  of  a  recourse  to  brute  force. 

This  is  the  aim  of  procecUire  by  arbitration,  and  each  new  recourse 
to  it  brings  us  nearer  to  that  end  by  furnishing  aiu)ther  proof  of  the 
actual  possibility  of  that  which,  even  yesterday,  seemed  but  a  dieam. 

Some  years  ago,  by  the  peaceful  autiiority  of  a  decision  which  two 
proud  aud  powerful  nations  had  previously  agreed  to  accept,  the  arbi- 
trators assembled  at  Geneva  put  a  happy  end  to  a  dispute  which  it 
seemed  at  one  time  could  only  terminate  in  war. 

The  Geneva  arbitration  was  an  epoch  iu  international  relations.  It 
may  be  said  to  have  revived  the  old  law  of  nations,  and  opened  to  it  a 
new  era  with  a  boundless  prospect  of  beueticeut  consequences. 
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The  two  nations  which  snl)initted  to  the  CJeneva  venlict,  in  spite  of 
the  saciilici's  which  at  lirst  it  seemed  to  involve,  have  evidently  not  in 
the  lonj;  run  i'e]»ented  of  their  ajipeal  to  moral  force,  for  today  they 
renew  that  ajjpeal  by  coinnioii  consent,  in  analogous  circimistances.  It 
is  trne  that  the  cause  that  is  to  be  pleaded  before  us  is  not  one  which 
apparently  woiikl  let  loose  the  scourge  of  war,  but  short  of  war  how 
many  evils  are  caused  to  nations  by  lasting;  coldness  and  by  the  per- 
sistence of  bitter  sentiments.  Like  individuals,  nations  owe  a  duty  to 
charity,  and  when  yielding  to  jmde  they  fail  to  obey  the  laws  of  Provi- 
dence they  inflict  upon  themselves  many  t?ullerings. 

If  arbitrations  had  no  other  effect  than  to  preserve  them  from  this 
peril,  they  would  be  an  incalculable  blessing  and  service  to  the  broth- 
erhood of  humanity. 

Your  presence  iu  this  room,  gentlemen,  is  the  most  eloquent  evidence 
of  the  value  which  attaches  to  your  expected  decision. 

England,  from  all  time  so  rich  in  eminent  jurists,  America  and  Can- 
axla,  who  hand  down  iu  their  turn  and  in  a  new  world  a  tradition 
whose  ancestral  origin  may,  perhaps,  be  sought  in  our  old  Norman 
soil,  have  delegated  men  whose  knowledge  and  rare  penetration  have 
been  applied  in  the  highest  and  most  delicate  functions  in  the  magis- 
tracy, or  iu  the  discussions  of  political  assemblies  whose  prudence  was 
renowned. 

Beside  them  I  see  a  politician,  a  wise  heir  of  tlie  illustrious  Clavour, 
whose  premature  and  voluntary  retreat  from  European  diplomacy  has 
been  the  subject  of  deep  regret. 

Another  of  our  colleagues  from  North  Scandinavia,  whose  reputa- 
tion has  preceded  him,  lias  occupied  one  of  the  highest  positions  which 
could  be  conferred  u])ou  him  by  the  just  conlidence  of  the  sovereign  of 
two  twin  kingdoms,  each  equally  jealous  of  its  individuality. 

At  youi  bar,  to  lepresent  the  two  great  powers  who  have  (iondded 
their  cause  to  you,  appear  politicians  of  the  first  order.  One  of  them 
only  lately  guided  the  foreign  relations  of  the  great  American  Repub 
lie.  They  are  assisted  by  counsel  accustomed  to  occujiy  the  front  rank, 
either  at  the  bar  or  in  the  government  of  their  country,  and  whom  the 
admiration  of  their  countrymen  on  each  side  of  the  Atlantic  hails  as 
l)rinces  of  eloquence. 

It  is  an  honor  sul^icient  to  dignify  an  entire  life  to  be  asked  to  sit 
with  men  like  these,  and  the  responsibility  (►f  ])residing  among  them 
would  be  overwhelming  if  he  whom  his  colleagues  have  charged  with 
this  duty  could  not  count  on  their  unvarying  and  indulgent  support. 

May  divine  Providence,  on  whom  depends  all  human  action,  give  us 
the  strength  and  inspire  us  with  the  wisdom  necessary  to  fulfill  our 
difficidt  mission,  ami  thus  to  advance  a  stage  nearer  to  the  realization 
of  the  words  of  consolation  and  hope  of  Ilim  who  has  said  "Blessed 
are  the  peacemakers,  for  they  shall  inherit  the  earth." 
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riCMitlciiKMi,  I  trust  tliiit  I  r«'|)r(^s(Mit  your  wishes  in  proposing,'  to  yon 
to  broiik  up  our  picsejit  meetiiij;',  in  order  to  convey  our  respects  to  the 
President  of  the  Frencli  Republic,  to^^ether  witli  an  expression  of  our 
griititu<I(^  for  tli(^  hospitality  wiiirli  w<i  are  i(M'('ivin<^  from  P'riincc. 

On  the  [H'oposiil  of  iJn^  pnvsidcnt,  iMi'.  A.  Inilx'it,  ;i  minister  ph'ni[»() 
tentiary  of  France,  was  named  secretary  to  tin-  'I'rilmmil  of  Arbitration. 
Baron  de  Conrcel  then  invited  the  ICn^Iisli  and  American  arbitratoi's 
to  name  for  their  respective  nationalities  a  secretary  to  l)e  assoi-iaUMl 
witli  the  secretary  of  the  Tribunal.  It  was  aj^reed  tliat  tliis  appoint- 
ment should  be  made  at  the  next  meeting. 

The  Tribunal  fixed  the  days  and  hours  of  its  uieetinj^s. 

In  conformity  with  the  stii>ulations  of  the  treaty  of  VVashinfjton  of 
the  l'i)th  of  r'ebruary,  1>S!)1},  the  aj;ents  of  tlie  (lovernments  of  the 
United  States  and  Great  Britain  laid  before  the  Tribunal  the  i)rinted 
arguments  of  their  respective  (iovernments. 

The  a<;ent  of  the  United  States  having-  intimated  that,  owinj;-  to  an 
oversiglit  in  i)rintinj;-,  there  was  an  omission  in  the  appendices  of 
authorities  cited  in  the  arf;iiment  of  the  United  States,  he  was  author- 
ized to  present  at  a  later  date,  as  an  appendix  to  the  arf^iiment,  a  sup- 
plement containing'  the  citations  omitted,  with  the  reserve  of  tlie  right 
on  the  part  of  the  British  Government  to  present  a  reply  to  the  cita- 
tions should  they  deem  it  to  be  necessary. 

The  agents  of  the  resi)ective  Governments  stated  that  they  had 
agreed  to  arrange  for  taking  shortJiand  reports  of  the  daily  proceedings. 

It  was  announced  that  the  proceedings  were  now  public,  and  admis- 
sion to  the  discussions  would  be  upon  the  presentation  of  cards  of 
admission,  to  be  issued  by  the  secretary  of  the  Tribunal. 

The  Tribunal  of  Arbitration  adjourned  till  the  4th  of  April  next. 

Done  at  Paris,  the  2.'3d  of  i^larcli,  1893,  and  signed: 

The  President:   ALPH,   DE   COUKCEL. 
The  Afjent  for  the  Vnited  Stairs:   JOIIN   W.   FOSTER. 
The  Agent  for  Great  Britain:   ClIARLES   H.   TUPPER.. 
The  Secretary :   A.   ImBERT. 

Translation  certified  to  be  accurate: 

A.  Bailly-Blancharu.  )  ^    .,       ,     . 

11.    OUNYNailAME,  ) 
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riU)TOCOL  III. 

MEETING  OF   TUESDAY,  ATKIL   4,  1S03. 

At  11.45  the  Tribunal  assembled,  all  the  arbitrators  being  present. 

The  nivsideiit  aiiMounced  that  the  Tribunal  had  decided  to  appoint 
Mr.  A.  Hailly  r>lancli;inl  and  .Mr.  Cuiiyn;;hanie  as  co-secretairos  with 
M.  Imbert. 

Also,  M.  le  Chevalier  Bajnotti,  M.  lienri  Four,  and  M.  le  Vicointe  de 
Maimeviile  as  assistant  secretaries. 

The  ])rcsidoiit  announced  that  the  Tribunal  was  ready  to  hear  any 
motion  by  eitlier  of  the  parties. 

Sir  Charles  Russell  then  spoke,  Jind  at  the  close  of  his  speech  he 
si'bniitted  the  following  motion: 

That  tlie  agent  of  the  United  St.itfs  l»o  called  npon  to  produce  the  ori^jinal  or  a 
ceitilied  coil}-  of  the  report  made  by  Henry  W.  Elliott  on  the  suliject  of  fur  seals 
pursuaut  to  act  of  Congress  of  1890. 

Sir  Richard  Webster  supported  the  motion. 

The  Honorable  E.  J.  IMielps  replied,  and  submitted  the  following 
answer  to  the  motion : 

The  Uuited  States  Government  denies  that  Iler  Britannic  Majesty's  Goveniineut  is 
entitled  under  the  ])rovisions  of  the  treaty  to  any  order  by  the  Tribunal  for  the 
production  of  the  document  specified  in  the  motion,  as  a  matter  of  right. 

The  United  State*  Government,  however,  is  willing  to  waive  (so  far  as  it  is  con- 
cerned) its  right  of  objection,  and  to  furnish  to  the  agent  of  Her  Majesty's  Govern- 
ment a  copy  of  the  document  referred  to,  for  such  use  as  evidence  as  the  Trilmnal 
may  deem  proper  to  allow ; 

Not  conceding,  however,  in  so  doing  that  either  party  at  this  or  any  snbseijuent 
stage  of  the  proceedings  has  a  right  to  introduce  any  further  evidence  whatever, 
upon  any  subject  whatever  connected  with  the  controversy. 

And  further  stipulating  that  if  the  document  referred  to  in  this  motion  shall  be 
used  in  evidence  at  all  it  shall  be  open  to  the  use  of  both  ])artie8  equally  iu  all  its 
points. 

Mr.  James  C.  Carter  followed  in  support  of  the  answer. 
The  court  adjourned  for  a  slnnt  tinu'. 
On  reassembling,  the  president  said  : 

The  Tribunal  directs  that  the  above-named  docnnu  ut  be  regarded  as  before  the 
Tribunal,  to  be  made  such  use  of  as  the  Tribunal  thinks  fit. 

The  agent  for  the  L'nited  States  then  read  the  following  motions: 

1"*.  The  agent  of  the  United  States  desires  to  bring  to  the  attention  of  the  Tribunal  of 
Arbitration  the  fact  that  he  has  been  informed  by  the  agent  of  HerBritannic  Majesty, 
in  a  note  dated  March  25  ultimo,  that  he  has  sent  to  each  of  the  members' of  the 
Tribunal  copies  in  duplicate  of  a  ''.Supplementary  Report  of  the  British  Commis- 
sioners A])pointed  to  In(|nirc  into  .Seal  Life  iu  Bering  Sea." 

The  agent  of  the  United  States,  in  view  of  this  information,  moves  this  Honorable 
Tribunal  that  the  document  referred  to  be  dismissed  from  consideratitm  and  bo 
returned  to  Her  Majesty's  agent,  on  the  ground  that  it  is  submitted  at  a  time  and  in 
a  manner  not  allowed  by  the  treaty. 

2'"'.  The  agent  of  the  United  States  nmves  this  Honoralile  Tribunal  to  dismiss  from 
the  arbitration  so  much  of  the  demand  of  the  Govcriuiieut  of  Great  IJritain  as  relates 
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totho  811111  Ht.'itod  upon  pii<jo^ir»ol'  tho  Coiiiitcr  ('-aw  (iCHiiid  f]c>\ cniiimiit  to  havn  Immui 

inciun-d  on  ncroMiii  (tlcxpoiisi's  in  conntsction  w  illi  pii)i<  (!(liii;;s  hoCnn-  Mm  Siipronio 

(Jdiirt of  tlid  llnitod  Stiitcs; 
And,  iilHo,  to  diHiiiiss  from  tlio  iirltitnitioii  tlio  diiiia  and  rciincHt  of  tlic-  h.iiiio  (;()v- 

criiMiont,  inoiitionod  on  Hiiid  j):iy;o  315,  that  tlio  !irl)itra,toirt  find  what  (;at*'Ii  or  catclicn 

iiii<jht  have  boon  taken  by  jwlajjic  NoalcrH  in   Hcsriiij;  Soa  without  iindiu!  diniimition 

of  tho  seal  herd  diiriiifj  tlio  jx-ndonoy  of  this  Arbitration; 

And,  fiirthor,  to  dismiss  from  tlio  Arbitration  tho  claim  of  tlio  same  (iovcrnment, 

iMciitionod  on  tlni  said  pa<;o  315,  to  show  paymoiits  by  it  to  tho  Canadian  owners  of 

se;ilin<^  \'essels; 

And  that  all  i)roofs  or  <?vi<loiic(i  relating  to  tho  forofjoing  elaims  or  matters  or 
either  of  them,  be  stricken  from  the  llritish  (!oiinter  Case,  and  in  partieiilar  tlioso 
found  on  pa;jj08  215  to  22',\  inclusive,  of  Volnme  II  of  tho  Apixndix  to  said  Counter 
Case. 

The  ground  of  the  foregoing  motion  or  motions  is  that  tho  claims  and  matters 
aforesaid  are,  and  each  of  them  is,  presented  for  tho  lirst  time  in  the  Connt«-r  Case  of 
the  Government  of  Great  Hritain.  and  tliat  they  are  not,  nor  is  either  of  them,  per- 
tinent or  re](^vant  by  way  of  reply  to  the  Case  of  tho  United  States  or  to  anything 
contained  therein,  except  so  far  as  tho  same  may  tend  to  sii))port  claims  for  damages 
distinctly  made  in  tho  original  case  of  tho  Government  of  Great  IJritain,  and  that 
so  far  as-tJiey  come  under  that  head  the  matters  are  irregular  as  being  cumulative 
only. 

Tlie  president  liariug  remarked  tliat  the  motions  slionld  be  consid- 
ered separately  and  that  the  discussion  upon  the  second  motion  broujjht 
forward  by  the  United  States  should  be  postponed  to  a  subsequent 
period  of  the  i)ro('eedini;s,  the  TTonorabh^  E.  J.  Phelps  addressed  the 
court  in  support  of  the  tirst  motion  relative  to  the  supplementary  report 
of  the  British  Commissioners. 

At  4  p.  m.  the  Tribunal  adjourned  to  the  next  day  at  11,30. 

Done  at  Paris,  the  4th  of  April,  1893,  and  signed : 

The  I'residcuf :  AlPII.   DE   CorUCEL. 

The  Ageiit  for  the  United  States  :  JoHN   W.   FOSTEU. 

The  Afjent  for  Gmit  Britain:  ClIAKLES    II.   TUPPEK. 

The  Secretary :  A.   ImBERT. 

Translation  certified  to  be  accurate: 

A.  Bailly-Blanciiard,  )  /■■,    ^       .     • 

H. CUNYNGHAME,       ) 


rEOTOCOL  IV. 

IIEETING   OF   WEDNESDAY,  APRIL  5,  1S03. 

At  11.45  a.  m.  the  Tribunal  assembled,  all  the  arbitrators  being 
present. 

The  Honorable  E.  J.  Phelps  continued  his  speech  of  the  previous 
day  and  concluded  his  argument. 

Mr.  James  C.  Carter  announced  that  he  had  uo  additional  remarks 
to  offer. 
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Sir  ( 'liarlos  IJnssclI  opixtsed  tlie  motion  uikIci-  discnssioii  on  tlie  fol- 
l()\viii<j  <;n)Uiids: 

That  the  suppleineHtary  report  of  the  IJritish  Coiiiiiiissiimcrs,  dated  the  3lst  Janu- 
ary. IHiKi,  ia  presented  solely  with  reference  to  the  <|ue.stiou  of  regulations,  and, 
under  the  provisions  of  the  Treaty  of  Arbitration  of  February  29,  l!Sii2,  is  properly 
presented  to  the  Tribunal,  and  so  should  be  considered  by  them  in  tlie  event  of  their 
beiuf^  called  upon  to  determine,  pursuant  to  Article  VII,  what,  if  any,  concurrent 
regulations  are  necessary. 

The  Tribunal  adjourniMl  for  a  short  time. 

On  reassembling,  Sir  (Mnules  Kiissell  continued  liis  argument. 
At  4  p.  m.  the  Tribunal  adjourned  to  the  ne.\t  day  at  11.30. 
So  done  at  Paris,  the  ath  of  April,  1893,  and  signed: 

The  President :  ALPH.  DE  COURCEL. 
The  J  gent  for  the  United  States  :   JOHN  W.  FOSTER. 

The  Jgeni  for  Great  Britain:   ClIARLES   II.  TUPl'ER. 
The  Secretary:   A.  IMBERT. 
Translation  certified  to  be  ac(;urate: 

A.  BATLLY-BLANCHARl),  /   <^.,.^.,C',T/,(,i,,. 
H.  CUNYNGIIAME,  ) 


PROTOCOL  V. 

MEETING    OF   THURSDAY,   AFIJIL   0,   1893. 

The  Tribunal  assembled  at  11.30  a.  m.,  all  the  arbitrators  being 
present. 

Sir  Charles  Eussell  resumed  his  speech  of  the  i)revious  day  and 
concluded  his  argument. 

Sir  Kichard  Webster  said  that  he  had  nothing  to  add  to  Sir  Charles 
Kussell's  remarks. 

Mr.  James  C.  Carter  replied  in  su]>port  of  the  motion  made  on  behalf 
of  the  United  States. 

At  1.30  the  Tribunal  adjourned  for  a  short  time. 

On  reassembling,  jNIr.  James  C.  Carter  continued  his  argument. 

At  4  p.  m.  the  Tribunal  adjourned  to  the  next  day  at  11.30  a.  m. 

Done  at  Paris,  the  Gth  of  April,  1893,  and  signed: 

The  President :   ALPH.   DE   COIRCEL. 
The  Agent  for  the  United  States:   JOIIN   W.   FOSTER. 
The  Agent  for  Great  Britain:   CUARLES   H.  TUPPER. 
The  Secretarg:   A.   ImBERT. 

Translation  certilied  to  be  accurate: 


A.  Bailly-Blanohard,  )  co-SecretarieB. 

H.  CUNYNGHAME,       ) 
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pKorocoii  vr. 

Mi:iyri.\(j  of  fi{ii)A\,  apkii,  7,   ISO;;. 

The  Tiibiiiiiil  asscjiiblod  at  11.10  a.  iii.,  all  the  aihilialors  heiii^j 
present. 

The  Honorable,  K.  J.  Phelps  calkMl  th(;  attention  of  the  Tribunal  to 
certain  errors  in  the  sliorthand  notes. 

The  president  stated  tliat  the  oidy  official  minutes  which  were 
specially  under  the  authority  of  the  Tril)unal  were  the  protocols;  the 
resi>onsibility  of  tlie  shorthand  notes  rested  exclusively  with  the  agents 
of  the  two  Governments. 

Mr.  James  C.  Garter  then  continued  his  argument  on  behalf  of  the 
United  States. 

At  l..'H)  the  Tribunal  adjourned  for  a  short  tinu\ 

On  reassembling,  Mr.  Garter  continued  an<l  concluded  his  argument. 

The  counsel  on  both  sides  then  exchanged,  with  the  sanction  of  the 
president,  sonu^  supi)leinentary  explanations  on  points  relevant  to  the 
arguments  which  had  previously  taken  [)lace. 

The  HoBorble  E.  J.  Phelps  having  afterwards  applied  to  have  the 
second  motion  considered,  the  Tribunal  declared  that  it  would  announce 
its  intentions  on  this  subject  at  the  next  meeting. 

At  3.50  p.  m.  the  Tribunal  adjourned  to  Tuesday  for  a  private  meet- 
ing, the  public  meeting  being  postponed  to  Wednesday,  April  12,  1893. 

Done  at  Paris,  the  7th  of  April,  1803,  and  signed  : 

I'lie  President :   ALPII.  DE  GoURCEL. 
The  Agent  fori  he  United  States  :   JoHN  W.   FOSTER.- 
The  Agent  for  Great  Britain  :   GhARLES   H.  TUPPER. 
The  Secretary:  A.  ImBERT. 

Translation  certilied  to  be  accurate: 

A.  Uailly  liLANciiAi::),  )  ^    „       .     ■ 
„   ,,  ,'>  Go- Secretaries. 

H.  GUNYNtMIAME,  \ 


PEOTOGOL   VIT. 

MEETING  OF  WEDNESDAY,  APRIL   12,  1803. 

The  Tribunal  assembled  at  11.40  a.  m.,  all  the  arbitrators  being 
present. 

The  president  then  read  the  decision  of  the  Tribunal  with  reference 
to  the  "  Supplementary  Eejiort  of  the  British  Bering  Sea  Gommission- 
ers, "  dated  January  31, 1893,  the  admissibility  of  which  was  the  subject 
of  the  debates  which  took  place  at  the  pievious  meetings. 

The  terms  of  this  decision  are  as  follows: 

It  is  ordered  that  tLe  documeiit  eutitlecl  a  "  Supplementary  Report  of  the  British 
Bering  Sea  Couiiuissiouers,"  dated  January  31st,  1893,  and  signed  by  George  Baden 
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Powell  iiiid  George  M.  Dawson,  and  di-livercd  to  the  individual  arbitrators  by  tlie 
agent  of  Her  l?ritaiinic  Majesty  on  the  LTith  day  of  March,  18!t3.  and  which  contains 
IV  criticism  of,  or  arjuunient  upon,  the  evidence  in  the  docnnieuts  and  p:ii)ers  previ- 
ously delivered  to  the  arbitrators,  be  not  now  received,  with  liberty,  however, 
reserved  to  counsel  to  adopt  such  document,  dated  .January  31st,  18}t3,  as  part  of  their 
oral  argument  if  they  deem  proper. 

The  iiuestiou  as  to  the  admissibility  of  the  documents,  or  any  of  them,  constitut- 
ing the  appendices  attached  to  said  document  of  .January  31st,  1893,  is  reserved  for 
further  consideration,  without  prejuilice  to  the  right  of  counsel  on  either  side  to 
discuss  that  (luestion,  or  tlic  contents  of  tlie  apjicndices,  in  the  course  of  the  oral 
arguments. 

The  pre.si(leut  then  read  a  second  decision  of  the  Tribunal.  This 
decision,  wliich  lehites  to  tlie  app'icatiou  of  the  Honorable  K.  J.  rh('li)s, 
presented  at  the  close  of  the  preceding  meeting,  and  having  reference 
to  the  consideration  of  the  second  motion  of  the  United  States,  is 
worded  in  these  terms : 

It  is  ordered  that  the  argument  and  consideration  of  the  motion  made  by  the 
United  States  of  America,  on  the  ith  day  of  April,  18!I3,  to  strike  out  certain  parts 
of  the  counter  case  and  proofs  of  the  (Jovernment  of  Oreat  Britain,  be  ]iostpoiied 
until  such  time  as  may  be  hereafter  indicated  by  the  Tribunal. 

The  president  then  expressed  the  desire  of  theTiibnnal  not  to  spend 
time  in  discussions  on  procednre,  but  to  enter  as  soon  as  jiossililc  u])on 
the  main  question. 

He  accordingly  invited  the  counsel  to  address  themselves  immediately 
to  the  matter  at  issue. 

Sii  Charles  Russell  indicated  the  order  in  which  it  had  been  agreed 
the  counsel  would  present  their  arguments,  and  his  statement  was  con- 
firmed by  Mr,  James  O.  Carter. 

The  president  declared  that  the  Tribunal  would  a]>prove  of  the  mode 
of  proceeding  agreed  upon  by  the  counsel,  but  he  requested  them  to  be 
kiiul  enough,  as  far  as  possible,  in  the  arrangement  of  their  arguments, 
to  keep  separate  the  discussion  on  the  matters  relating  to  right  and 
those  relating  to  the  regulations  which  might  eventually  be  ijnqxiscd. 

Mr.  James  C.  Carter,  after  thanking  France  for  lier  hospitable  recep- 
tion, began  his  argument  in  behalf  of  the  United  States. 

At  1.30  the  Tribunal  adjournetl  for  a  short  time. 

On  reassembling,  iMr.  James  C.  Carter  continued  his  argument. 

At  4  p.  m.  the  Tribunal  adjourned  to  the  next  day  at  11.30. 

Done  at  Paris,  the  12th  of  April,  1803,  and  signed: 

The  President :   ALPH.   BE   COURCEL. 
The  Ayeni  for  the  Vtiited  States:   JOHN  W.  FOSTER. 
ne  A (jent  for  Great  Britain :   CHARLES   H.  TUPPER. 
The  Secretary  :  A.   IMBERT. 

Translation  certified  to  be  accurate: 


A.    liAILLY-BLA^CnARD,  )   /,     .,  ,       • 

'  >  to-tSecrctancs. 

H.    CUNYNGHAME,  •  ) 
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iMiOTocoL  \iir. 

MEKTIN(i  <H'"  'I'linUSDAV,  AI'KIL   l.'i,  1S!)3. 

Tli(».  Tiihiiiial    assembled  at   11.10   ;i.  in.,  all    the  aihitiators  hcin- 
lireseiit. 

Mr.  James  ('.  (!art(M'  i-esiiined  liis  arj^uiiient. 

At  !..'?()  the  Tiibiiiial  adjourned  lor  a  short  tinu". 

On  i'(!a-ssend)lin{;',  Mr.  James  C  ( 'art(!r  continued  his  arunnient. 

At  4  [>.  111.  the  Tribunal  adjourned  to  the  next  day  iit  11. ."JO  a.  in. 

Done  lit  L'aris,  the  l.')tli  of  A[)ril,  ISO.'*,  and  signed: 

The  I'nmlv.nl:   ALPII.   DE   COUKCEL, 
The  Affciit  for  the  I'liilal  Slairs:   JoiIN    W.    FoS'l'KU, 
The  Atjent  for  Great  lirHuhc   ClIAULES    II.   TuiTER. 
The  Secret  aril :    A.    LmHEUT. 
Translation  certified  to  ho  accurate: 


A.    IiAlLLY-r>LAN<!IIAI{l),  )/-,(.,  .       • 

II.   CUNVNUIIAME,  ) 


PROTOCOL  IX. 

MEETINCr   OF   FRIDAY,  APRIL   11,  1803. 

Tlie  Tribunal  assembled  at   11.10  a.  m.,   all  the    arbitrators  being 
present. 

Mr.  James  0.  Carter  resumed  his  argument. 

At  1  o'clock  the  Tribunal  adjourned  for  a  short  time. 

On  reassembling-,  Mr.  James  C.  (barter  continued  his  argument. 

At  4  \).  111.  the  Tribunal  adjourned  to  Tuesday,  April  18,  atll..">()a.  ni. 

Done  at  Paris,  the  14tli  of  April,  1893,  and  signed: 

The  Premletit :   AlPH.   DE  CoURrEL. 
The  Aijint  for  the  Uiiiled  Slates :   JOHN   W.  FOSTER. 
The  J  (/cut  for  a  real  Britain:   CHARLES   H.  TUPPER. 
The  Secretari/:   A.  ImBEIIT. 
Ti'anslatiou  certified  to  be  accurate: 

A.    lUTLLY-BLANCIIAPa),  )    .,      o  .       • 

^^    ,,  '  }  Co- Secretaries. 

11.   CUNYNGIIAME, 


PROTOCOL   X. 

JIEETINCr    OF    TUESDAY,  APRIL    18,  1803. 

The  Tribunal  assembled  at  11.30  a.  ni.,  all  the  arbitrators  being 
1  (resent. 

The  president,  at  the  0]>ening  of  the  meeting,  referring  to  a  few 
remarks   which   he  had  made  at  the  end  of  the   preceding  sitting, 
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niitiouiiood  that,  if  in  tlie  course  of  the  arf;iimonts,  tlio  arbitrators  were 
led  to  in;ike  observations  or  to  address  questions  to  counsel,  these 
ubsei  \  ations  or  tiuestions  must  not  be  considered  as  expressinj>:  any 
opinion  on  the  i»art  of  the  arbritrator  who  nnikes  them,  and  still  less  as 
biuilinj-'  the  country  to  which  he  belonji's.  They  are  simply,  so  far  as 
the  Tribunal  is  concerned,  the  means  of  obtaining  from  the  representa- 
tives of  the  parties  a  more  complete  elucidation  of  the  ]K)ints  under 
discussion. 

Upon  the  invitation  of  the  president,  Mr.  James  C.  Carter  then  con- 
tinued his  argfumcnt. 

At  ].."0  the  Tribunal  took  a  recess. 

i)\\   the   reassembling   of    the    Tribunal,   ]\Ir.    Carter   resumed    his 
argument. 

At  4  p.  in.  the  Tribunal  adjourned  to  the  next  day  at  ll..'iO  a.  ni. 

Done  at  Taris,  the  18th  of  Ajiril,  18'.K{,  and  signed: 

The  Prtsideut :   AlPH.   BE   COTIRCEL. 
The  Jffcvt  for  the  I'liitcd  States:   JOHN   W.   FoSTEE. 

The  Agent  for  Great  Britain  :   ClIAKLES   H.   TUPPER. 
The  President:   A.   iMliERT. 

Translation  certified  to  be  accurate: 


A.  P,A.i,i.v-P>LANCHARD,  )  Co- Secretaries, 

II.   CUiNVNCIUAME,  ) 


PROTOCOL  XT. 

MKETING   OF   WEDNESDAY,  APRIL   10,  1893. 

The  Tribunal    assembled  at  11. .'30  a.  m.,  all  the  arbitrators  bcin< 
present. . 

Mr.  James  C.  Carter  resumed  his  argument. 

At  1.30  the  Tribunal  took  a  recess. 

On  the  reassembling,  ."Mr.  (.'arter  continued  his  argument. 

At  4  p.  m.  the  Tribunal  adjourned  till  the  next  day  at  11..50  a.  m. 

Done  at  Paris,  the  19tli  of  April,  18!>3,  and  signed: 

The  President:  ALPH.    DE   CouRCEL. 

The  Aijtnt  for  the  United  ^States  :  JOHN  W.  FOSTER. 

The  Agent  for  Great  Britain  :  ClIARLES    H.    TUPPER. 

The  Secretary :  A.   ImBERT. 
Translation  certilied  to  be  accurate: 
A.  Bailia -Blanch ARD, 


„    ,,  >  Co- Secretaries. 

11.   CUNVNGHAME,  ) 
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PKOTOCOI,   XII. 

MIOETINO    OF    TIM   IfSDAS  ,   AIM.'IL    L'O.  1X03. 

Tlic   Tribiiiiiil    iisseiiiblcd    at    Il..>(>  a.   in.,  all   tli(^  arliiti'ators  bciii;;- 

])lCSCllt. 

The,  aj^oiit  for  llic  United  States  caused  to  b(;  delivered  to  llie  Tribunal 
a  collc<!ti()n  of  "Citations  from  the  writinj;\s  of. jurists  and  econoniists 
as  an  apixMidix  to  the  ar.niinient  of  the  IJinted  States." 

Mr.  James  C  Carter  resumed  his  argument  of  the  precedinj^  <lay. 

At  1.30  the  Tribunal  took  a  reeess. 

On  reassemblinj,',  l\Ii'.  Carter  continued  his  arjinment. 

At  4  p,  m.  the  Tiibunal  adjourned  to  the  next  day  at  II  .•'!(>  a,  m. 

Doue  at  Paris,  the  LMMh  of  April,  IS'.l.'},  and  sij^ned: 

Th",  J'rcHidoit :  ALPH.   1)E   CoiKCKL. 

The  Aijciit  for  the  Uiiiled  Slaten:  JoiIN    VV.    FoSTEIJ. 

The  At/cut  for  llrmt  nritaiii :  ClIAlJLES    II.   TurTER. 

The  Secretary  :  A.    ImuEUT. 

Translation  certified  to  be  accurate: 

A,  Bailly-Blanchard,  )  ^y    o       .     ■ 
,,     ^  '  >  Co- Secretaries, 

11.   CUNYNGIIAME,  ) 

PROTOCOL  XTII. 

MEETING  OF   FRIDAY,   APRIL  1*1.  1S03. 

The  Tribunal  assembled  at  11.30,  all  the  arbitrators  being'  present. 

Mr.  James  C.  Carter  resumed  his  argument. 

At  1.30  the  Tribunal  took  a  recess. 

On  reassembling,  Mr.  Carter  continued  his  argumeut. 

At  4  p.  m.  the  Tribunal  adjourned  till  Tuesday,  April  25th,  at  11.30. 

Doue  at  Paris,  the  21st  of  April,  1803,  and  signed: 

The  President:   AlPH.  DE  CoURCEL. 
The  Agent  for  the  United  Statc.^ :   JOHN  W.  FOSTEK. 
The  Agent  for  Great  Britain  :   CHARLES  H.  TUPPER. 
The  Secretary  :  A.  ImEERT. 
Translation  certified  to  be  accurate: 


A    BAILLY-BLANCHARD,  )  Co- Secretaries. 

11.  CUNYNGHAME,       ) 


PROTOCOL  XIV. 

MEETING  OF   TUESDAY,   APRIL   25,   1893. 

The  Tribunal  assembled  at  11.30  a.  m.,  all  the  arbitrators  being 
preseut  with  the  exceptiou  of  Lord  llannen,  contined  to  his  house  by 
illuess. 
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►Sir  Kk'lianl  Webster  rose  aiul  stated  tliat  any  decision  of  tlie  Ti  i 
bunal  as  to  a  suspension  of  its  labors  diuin.u-  tlie  time  necessary  to 
insure  the  complete  recovery  of  Lord  llannen  would  be  in  accordance 
with  the  wishes  of  the  counsel  of  the  British  riovcnunenr. 

The  Honorable  E.  J.  Phelps  expressed  himself  to  the  same  effect  in 
the  name  of  the  counsel  of  tlie  Government  of  the  United  States. 

The  president  then    announced    that  the  Tribunal  had  decided  to 
adjourn  until  Tuesday,  May  L'nd,  at  ll.."iO  a.  m. 

Done  at  Paris,  the  lioth  of  Aiuil,  181)3,  and  si<;ned: 

The  Prcsidvut :   AhVlI.  DE  Coi'RCEL. 
The  A'H'ni  for  thv  UHited  Stales  :   JoiIN   W.   FoSTER. 
The  Agent  for  (ircat  llritaiii :   ClIAllLER  H.  TlPPKlJ. 
The  Stnrtanj:    A.  IMBEIIT. 

Translation  certified  to  be  accurate: 

A.  BAiLLY-BLANCiiARD,  )  Co-Sccrdarics. 
H.  CUNYNGIIAME,  ) 


PROTOCOL  XV. 

MEETING   OF   TUESDAY,  :MAY   2,  1S93. 

The  Tribunal  assembled  at  11.30  a.  m.,  all  the  arbitrators  beiuj;  present. 

Mr.  James  0.  Carter  resumed  and  concluded  his  argument  on  the 
matters  relatinf]^  to  right.  As  he  was  j)roceeding-  to  deal  with  the  ques- 
tiou  of  regulations,  Sir  Charles  Russell  observed  that  the  counsel  of 
Cireat  Britain  would  in  the  discussion  keep  absolutely  separate  matters 
rehiting  to  right  and  those  relating  to  reguhitions. 

The  prcsiilent  recalled  the  fact  that  the  Tribunal  had  decided,  with- 
out luejudging  the  question  of  right,  to  give  to  counsel  on  each  si«le, 
■who  had  agreed  upon  this  point,  full  liberty  to  arrange  their  arguments 
in  such  manner  as  they  thought  most  convenient,  but  always,  as  far  as 
possible,  so  as  to  keep  the  questions  of  right  distinct  from  the  regu- 
lations, and  added  that  the  Tribunal  took  note  that  both  parties  had 
decided  to  defer  to  this  desire. 

At  l.'M)  the  Tribunal  took  a  recess. 

On  reassembling,  Mr.  Carter  liuishcd  his  argument. 

At  3.;{0  J),  m.  the  Tribunal  adjourned  till  the  next  day  at  11.30  a.  m. 

Done  at  Paris,  the  2ud  of  ^Liy,  1893,  and  signed : 

The  President:  AlPH.   DE   COURCEL. 

The  Agent  for  the  United  States:  JOHN   W.   FoSTER. 

Tfie  Agent  for  (treat  Jhituin  :  CHARLES    LI.  TUPPER. 

The  Sccrrtarji :  A.    IMBERT. 

'  Translation  certified  to  be  accurate: 

A.  Bailly-Blanchard,  I  (...Secretaries. 
H.  Cunynghamb,  ) 
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I'ljoTocoL  xvr. 

MKF/DNC    ()!''    WKD.MvSDAV,  MAY   .'5,  IS*).). 

The  'riihiiiinl  iisscmhicd  at  1 1 ..'50  a.  in.,  all  tlic  arWitiat(»rs  Ix-inj,' 
)a<'S('iil. 

The  Honorable  John  W.  FostcM-  announced  that  in  a  very  short  time 
he  expected  to  be  able  t,o  deliver  to  the  members  of  tlie  Tribunal  a 
sliorMnmd  report,  revised  and  (;orrected,  of  Mr.  .lames  O.  ('arter's 
arjiument,  as  concluded  the  in-evious  day. 

Upon  the  invitation  of  the  president,  Mr.  Frederick  li.  Coudert  then 
b('4;an  his  arg^ument. 

At  l..">()  the  Tribunal  took  a-  recess. 

On  rciassendjlinj;',  Mr.  Coudert  continued  his  argument. 

At  4  p.  m.  the  Tribunal  adjourned  to  tlui  lu'xt  day  at  l]..'!(t  a.  ni. 

Done  at  Paris,  the  ."ird  of  May,  18!);5,  and  signed: 

The  I'remUnt:    ALPH.  DE   OOURCEL. 
The  Agent  for  the  Uniled  Shtlex  :   flOHN   W.  FOSTKIJ. 

The  Aijenifor  (ireal  lirilain  :   OlIARLES    11.  Turi'KR. 
The  Secretaru  :   A.  ImUEUT. 

Translation  certified  to  be  accurate: 

A.  Uailly- Blanch ARD,  )  ^,    o      .    ••  „ 
'  }  Co-tSccretuncs. 
11.  CUNYNGHAME,  ) 


PROTOCOL  XYIl. 

MEETING    OF    THURSDAY,    MAY   4,    1893. 

The  Tribunal  assembled  at  11.30  a.  m,,  all   the  arbitrators  beinji' 
present. 
Mr.  Frederick  U.  Coudert  resumed  his  argument  of  the  preceding-  day. 
At  1.30  the  Tribunal  took  a  recess. 
Onreassend)ling.  Mr.  Coudert  continued  his  argument. 
At  4  p.  ni.  the  Tribunal  adjourned  to  the  next  day  at  11.30  a.  m. 
Done  at  I'aris,  the  4th  of  May,  181)3,  and  signed: 

The  rre-sldcui :   AlPH.   DE   COVRCEL. 
The  A(je))t  for  the  Vuited  Staten  :   JOUN    W.    FOSTER. 
The  Atjeitt  for  Great  lirildhi  :   CHARLES    11.   TUPPER. 
The  Sm-elari/ :   A.   I3IBERT. 

TraUvSlation  certified  to  be  accurate: 

A.  Bailly  Blanchard,  )  ^    ,,       *^v.-^o 

'  >  (Jo- (Secretaries, 

H.   C'UNYNGHAME,  ) 
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PROTOCOL  XVTII. 

JfEKTlNd   OF   I-KIDAY,  MAY  5,   1S03. 

The  Tiilmnal  assLMublcd  at  11.30  a,  in.,    all    the  arbitrators  beinu 
present. 

jMr.  l'r»'(lt'ri('k  R.  Condert  resumed  his  argument. 
At  l.."5()  the  Tribunal  took  a  recess. 
On  reasseinblinfi-,  Mr.  Oontlert  continued  his  argument. 
At  4  p.  m.  the  Tribunal  adjourned  until  Tuesday,  May  Dth,  at  ll.;;(> 
a.  m. 

Done  at  Paris,  the  ."ith  of  May,  IS!).},  and  signed: 

The  President :   ALPII.  DE  CoURCEL. 
The  Annitfor  the  Unilcd  Staten:   JoHN    VV.  FOSTER. 

The  Aijnit  for  (Ireat  Britain:   (JlIARLES    FT.  Tui'l'ER. 
The  Secretary  :   A.  iMliERT. 
Translation  certified  to  be  accurate: 

A.  1>AILLY  BLANCHARD,  )   ^     t.         v       •   „ 

'  >  Co-lSevrctdncs. 
11.  CUNVNGHAME,  ) 


PROTOCOL   XIX. 

MEETING   OF   TUESDAY,    MAY    0,    1803. 

The  Tribunal  assembled  at   11.30  a.  m.,  all  the  arbitrators  being 
present. 

Mr.  Frederick  R.  Condert  resumed  liis  argument. 
At  1.30  t)ie  Tribunal  took  a  recess. 

On  reassembling,  Mr.  Condert  concluded  his  aigiimcnt. 
The  Honorable  Edward  J.  Phelps  rose  to  inform  the  Tribunal,  before 
the  counsel  of  Great  liiitain  commenced  their  argunuMit,  that  in  his 
reply  he  would  rely  upon  all  the  autlntrities  and  points  referred  to 
between  pages  130  and  190  of  the  printed  argument  of  the  .LFnited 
States. 

The  president  said  that  the  Tribunal  would  take  note  of  the  ?Tonor- 
able  Edward  J.  IMielps's  declaration. 

At  4  p.  m.  the  Tribuinil  adjourned  to  the  next  day  at  11.30  a.  m. 
Done  at  Paris,  the  Oth  of  May,  1893,  and  signed: 

The  Prixuhul:   AlPH.  DE   CoiTRCEL. 
The  Agent  for  the  United  States:   JOIIN   W.   FoSTER. 
The  Agent  for  Great  Britain:   ChARLES   H.  TUPl'ER. 
The  Secretary  :   A.    ImBEUT. 
Translation  certified  to  be  accurate: 

A.    BAILLY-BlANCHARD,  )  ri     o^       *      •  „ 

'  >  Co- Secretaries. 
H.  Cunynghame,  ) 
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J'UOTOCOL  XX. 

MKKTING   OF    WEDNESDAY,    MAY    10,    IS!),';, 

The.  Tribunal  assembled  at  ll..'5()  a.  iii.,  all  tlu^  arbitrators  boiiiff 
present. 

Tlie  agent  of  tlie  United  States  claused  to  ])e  deliveied  to  the  nicni- 
bers  of  the  Tribunal  a  shorthand  report,  revised  and  corrected,  of  Mr. 
James  C.  darter's  argument. 

Upon  the  invitation  of  the  president,  Sir  Charles  Kussell  began  his 
argument  for  Great  liritain. 

At  1.30  the  Tribunal  took  a  recess. 

On  r«^assembling,  Sir  Cliarles  Kussell  continued  liis  argument. 

At  4  p.  m.  the  Tribuiial  adjourned  to  the  next  day  at  1 1..'»0  a,  m. 

Done  at  Patis,  the  lOth  of  May,  18!)3,  and  signed: 

TIte  I'renidciit :   ALPII.  DE  CoURCEL. 
The  Afjent  for  the  United  States:  JoiIN  W.  FOSTER. 
The  Agent  for  Great  Britain:   ClIAULES  H.  TurPEIl. 
The  Secretary:  A.  ImuERT. 
Translation  certified  to  be  accurate: 

A.  Kailly-JJlanchard,  )  .,    <,       ,     . 

H.  CUNYNGIIAME,  ) 


PROTOCOL  XXI. 

MEETING   OF    THURSDAY,   MAY   11,  1803, 

The  Tribunal  assembled  at  11,30  a.  m.,  all  the  arbitrators  being 
present. 

Sir  Charles  llussell,  in  continuing  his  argument,  announced  that  on  a 
future  day  he  would  f  nbmit  on  the  part  of  Great  Britain  a  list  of  the 
fiiulings  of  facts  which  the  Tribunal  was  requested  to  make  under 
Section  VIII  of  the  Treaty  of  Arbitration. 

The  president  remarked  that  these  <iuestions  would  be  considered  by 
the  Tribunal,  with  full  liberty  for  Sir  Charles  Kussell  to  deal  with  the 
matter  as  he  thought  pro\)er. 

At  1.30  the  Tribunal  took  a  recess. 

On  reassendding,  Sir  Charles  llussell  continued  his  argument. 

The  Tribunal  adjourned  at  4  p.  m.  till  11.30  the  next  day. 

Done  at  Paris,  the  lltli  of  May,  1803,  and  signed: 

The  Frexident :   ALPH.   DE  COURCEL. 
The  Agent  for  the  United  Stales:   JOHN  W.  FOSTER. 

Tin-  A (/ent  for  Great  Britain  :   CHARLES   11.  TUPPER. 
The  Secretary :   A,   IjMliERT. 

Translation  certified  to  be  accurate: 

A.  Bailly-Blanoiiard,  j  (...Secretaries. 

H.  CUNYNGHAME,  > 
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riJOTocoi-  XXII. 

MEETIN(J    or    rUlDAV,  MAY    IJ,   1 S03. 

Tlie  Tribunal  assembled   at    11. .'.O  a.  in.,  all  the  arbitrators  bein;i 
present. 

Sir  Charles  Hussell  resnnird  his  aruunicnt. 

At  l.-i<>  the  Tribunal  took  a  recess. 

On  reasscniblinf;,  Sir  Ohailes  liusscll  continuL'd  his  ar^iuincnt. 

At  4  p.m.  the  Tribunal  adjourned  until  Tuesday,  Alay  1(»,  at  H.-iOa.  ni. 

Done  at  Paris,  the  12th  of  May,  ISO.),  and  siiiiicd: 

The  I'rcsiihnt:    ALI'H,  DECoIKCEL. 
The.  Aijcnt  for  the  United  Slates  :   JOIIM  W.  FOSTER. 

ThcAf/viit  for  Great  Uritaiu  :   ClIARLES  II.  TurPEi;. 
The  Secretarii :   A.  iMliEltT. 

Translation  certitied  to  be  accurate : 

A.  BAiLLY-BLANCiiAKD,  )  Co-Sccvitarks, 

H.  CUNVNOnAME,  ) 


TROTOCOL  XXIII. 

JIEETING   OF   TUESDAY,  MAY    10,  1S03. 

Tlie  Tribunal  assembled  at   ll.oO  a.  ni.,  all  the  arbitrators  bcin; 
present. 
Sir  (.'harles  Russell  resumed  his  arjiiinient. 
At  1.30  the  Tribunal  took  a  recess. 

On  reassembliuii.  Sir  Charles  Kussdl  continued  his  arjiument. 
At  4  p.  m.  the  Tribunal  adjourned  till  11.30  a.  ni.  the  next  day. 
Done  at  Paris,  the  ICtli  of  May,  1803,  and  signed : 

The  President. ■   ALPII.  DE  COURCEL. 
The  Agvut  for  the  i'nitrd  States:  JOIIN  W.  FOSTEK. 

The  Aijcut  for  Great  Uritaiu:    ClIARLES  II.  TurrEli. 
The  Svcretarij:   A.  iMliERT. 
Translation  certified  to  be  accurate: 

A.  BAiLLY-IJLAN(-iiAKi),  )  Co-Sccrctancs. 
H.  CUNYNGIIAME,  ) 


PROTOCOL  XXIV. 

MEETING    OF    AVEDNKSDAY,    MAY'    17,    1803. 

The  Tribunal  assembled  at  11.30  a.  m.,  all    the  arbitrators   bcii-;,^ 
present. 

Sir  Charles  Russell  resumed  his  argument. 
At  1.30  the  Tribunal  took  a  recess. 


PUiYVOCOljH.  81 

On  rcasscinbliit^',  Sii-  ("Imilcs  IJiisscIl  coiiliinicd  his  jir/^ninciit. 
At  .'>.1(>  |).  111.  Ili(?  Tiihiiiiiil  adjoiiriMMl  until  Tiicsday,  May  L'.»i<l,  l.SiKJ, 
at  11.. "JO  a.  III. 

Done;  at  I'aris,  the  ITtli  of  May,  1S1).'>,  and  signed: 

Tliv  J'rcHidnit:   A?>I'II.    I)i;   (U)\:\1(:el. 
The  .\<init  l„i-  Ihc  Umlcd  SUiIch:   -IOHN    W.    1'\)SIE1£. 

The  Jijciil  for  dn-fil  Ilritdhi:    (JjIAKI-KS    II.   TVVl'l'lll. 
The  Scrntdiii:    A.    IMHEUT. 

Translation  ccrtiricd  lo  lie  acciiiato: 

A.  Maillv-Ulanchaim),  )  .,    ^,       ,     ■ 

11.  (JUJNVISUIIAME,  ) 


PROTOCOL  XXV. 

lMKKTIN(i    OF   TUKyDAV,    MAY   1*3,    ISO,'}. 

Tlio  TrilMinal  assembled   at   U.-'IO   a.  ni.,  all   tlic  aihitralors  licin; 
pi'cscnt. 

Sii'  Cliarlivs  Ivusscll  resumed  liis  arjiiiment. 

At  l..'>()  the  Tribunal  took  a  recess. 

On  reassembling',  Sir  ('hailes  liussell  continued  his  ariiiiment. 

At  4  p.  m.  the  Tribunal  adjourned  to  the  next  day  at  11. oO  a.  ni. 

Done  at  Paris,  the  23rd  of  i^Iay,  1803,  and  signed: 

The  rre.si(hnt:    ALPH.   DE   CoURCEL. 
The  Aficiit  for  the  United  States:   JoHN  W.   FoSTEK. 
The  Aaent  for  Great  Britain  :   CHARLES   II.  TurPEll. 
The  Seeretan/ :   A.   IMBERT. 

Translation  certified  to  be  accurate; 


A.  BAILLY -liEANCIIARD,  )   /,      o  v       • 

,^   ^  '  >  Co- /Scrrrt (tries. 

II.  CUNYNGIIAME,  ) 


PROTOCOL  XXVI. 

MEETING    OF    ^VE1)NES1)AY,    MAY   24,    1893. 

The  Tribunal   assembled   at  11.30  a.  m.,  all  the   arbitrators   being 
present. 

Sir  Charles  Russell  resumed  his  argument. 

At.  1.30  the  Tribunal  took  a  recess. 

On  reassembling,  Sir  Charles  Russell  continued  his  argument. 
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At  4  p.  III.  the  Trihmiiil  iKlJoiinied  to  tlie  ucxt  day  at  ll.'M)  n.  in. 
Done  at  Taris,  the  L'4th  of  May,  1893,  and  sii^ned: 

The  Presidciil :   ALPII.   DE   COURCEL. 
The  Agent  for  Ihc  United  Stales :   JoiIN   W.   FOSTER. 
The  Agent  for  Great  ^ntain  ;   CHARLES  H.  TUPPER. 
The  Secretary  :   A.    ImBERT. 
Translation  ceititied  to  be  accurate: 


A.  BAlLLY-BLANCHARD,  )  (j^.SecrcUtr 
II.  CUNYNGHAME,       ) 


IC8. 


PROTOCOL  XXVII. 

MEETING  OF   THURSDAY,   MAY  25,    1S93. 

Tlie   Tril)nnal   assembled   at  11.30   a.  m.,  all  tlic  arbitrators  bein; 
present. 

Sir  Charles  Russell  resumed  his  ai'jjument. 

At  1.30  the  Tribunal  took  a  recess. 

On  reassemblinjr.  Sir  Charles  Russell  continued  his  argnment. 

At  4  p.  m.  the  Tribunal  adjourned  to  the  next  day  at  11.30  a.  m. 

Doue  at  Paris,  the  i'5th  of  May,  1893,  and  si<ined: 

The  President :  ALI'H.   DE   COURCEL. 

The  Agent  for  the  United  Slates:  JoHN   W.   FOSTER. 

The  Agent  for  Great  Britain  :  CHARLES    II.  TUPTER. 

The  Secretary  :  A.   ImBERT. 

Translation  certilied  to  be  accurate: 

A.  Bailly-Blanchard,  )  ^    «    ^^*„..:^^ 

'  >  (Jo- secretaries. 

II.  CUNYMGHA^EE,  ) 


PROTOCOL  XXVIII. 

IVIEETING  OF   FRIDAY,   MAY   20,  1893. 

The  Tribunal   assembled   at  11.30  a.  m.,  all  the  arbitrators   being 
present. 

Sir  Charles  Russell  resumed  his  argument. 
At  1.30  the  Tribunal  took  a  recess. 

On  reassembling.  Sir  (Jharles  Russell  continued  his  argument. 
At  4  p.  m.  the  Tribunal  adjourned  until  Tuesday,  May  30th,  at  11.30 
a.  m. 

Done  at  Paris,  the  20th  of  May,  1893,  and  signed: 

The  President:   ALPH.   T)E  COURCEL. 
The  Agent  for  the  United  States:   JOHN    W.   FOSTER. 
The  Agent  for  Great  Britain:   CHARLES  H.  TupPER. 
The  Srcretary:   A.   ImUERT, 
Translation  certified  to  be  accurate: 

A.  Bailly-Blanciiard,  }  ^^,    c,       .     ■ 
„  '  y  Co- Secretaries. 

H.   CUNYNGHA3IE,  ) 


I'lioKJCOl.H.  ii'd 

ntoTocoi.  xxix. 

Mi;iOTiN(j  oi''  T^^;sI)A^,  may  .;(),  isn:;. 

Tlic-  Tiibuiiiil   iissciiibk'd   at   11. .'iU   a.   iii.,  all   tlic-  arhilrators  bchi;,' 
|»r(;,s(Mit. 
Sir  Cliai'lcs  Kiisscll  resumed  jiis  ar<;iimoiit. 
A(  l..'!()  (li(^  'J'libmial  took  a  recess. 

On  reasseinbjiiii;-,  Sir  dliarles  lliissell  eoiit  iiiiied  liis  ai-,uiiiiieiif . 
At4  p.  Ill,  the  'rril)iiiial  adjourned  to  the  next  day  at  1  l.'.M)  a.  in. 
Done  iit  Paris,  the  .'JOth  oC  May,  IS!),},  and  sij^ned: 

Thi:  rrcsidciit :  AlI'II.    J)K    (  .'(JL'I{("KL. 

■J'ltv  .lyciil  for  tin-  I'liilcd  -Slulin:  JoilN    W.    FoSTEU, 

The  Ayvnl  fur  (ileal  litiluni:  ClIAllLlvS    LI.   Tui'i'IOll. 

The.  Scrrctari/:  A.    lMlii;UT. 

Translation  eeitilicd  to  be  a(;cmate: 

A.    l>Air.LV-l>LAN(;iIA_lM),  >    .,     .,         ,       . 
,.    ,,  '  •  Vo-tsccrctunes. 

11.  Cui^vjS(;iiAi\iio,  ) 


PliOTOOUL  XXX. 

MFJOTINCi    OF    WKDNKSDAV,  MAY  31,  ISf)."?. 

The  Tribunal  asseinble<l  at  11. -iO  a.  in.,  all  the  arbitrators  beiii"^ 
present. 

Sir  Charles  Kiissell,  in  continual  ion  of  his  argiuuent,  presented  to 
tlie  Tribunal  the  Ibllowiiii;'  i)a[)er: 

Thi'  Diitisli  (ioveniinent  having'  submitted  to  the  arbitrators  certain 
(^n(^stiolls  of  liu^t  as  involved  in  the  claims  for  damage  set  forth  in  the 
sclicdule  to  the  British  case,  pages  1  to  (JO,  inclusive,  ask  for  the  fol- 
lowing lindings  thereon,  namely: 

1.  That  the  several  searches  and  seizures,  whether  of  ships  nr  goods, 
and  the  several  arrests  of  masters  and  crews,  respectively,  mentioned 
in  the  said  schedule,  were  made  by  the  authority  of  the  United  States 
(loverninent. 

L*.  That  they  were  made  in  non-territorial  w  aters. 

3.  That  the  several  searches,  seizures,  condemnations,  and  confisca- 
tions, whether  of  ships  or  goods,  and  the  several  arrests,  lines,  and 
imprisonments,  were  for  alleged  breaches  of  municipal  laws  of  the 
United  States,  which  alleged  breaches  were  wholly  committed  on  the 
high  seas  outside  the  territorial  waters  of  the  United  States. 

•4.  Tliat  the  several  orders  mentioned  in  the  said  schedule,  whereby 
ships  were  prevented  from  pursuing  their  voyages,  were  given  on  the 
high  seas  outside  territorial  waters,  under  the  authority  of  the  United 
States  Government  and  in  execution  of  the  municipal  laws  of  the 
United  States;  and 
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5.  That  tlic  siiid  several  seiuclics,  seizures,  coinlemnations,  confisca- 
tions, tines,  imprisonments,  au«l  orders  were  not  made,  imposed,  or 
given  under  any  claim  or  assertion  of  right  or  jurisdiction,  except  such 
as  is  submit te(l  to  the  decision  of  the  arbitrators  by  the  questions  in 
Article  VI  of  the  Treaty  of  Arbitration. 

Sir  Charles  Kussell  further  announced  that  Great  Britain  would  not 
ask  tlie  Tribunal  for  any  finding  for  damages  upon  aud  UTuler  article  5 
of  the  convention  or  uiodiis  rircndi  of  April  18,  IS'.H*. 

The  Honorable  l'j<hvard  .T.  Phelps  announced  that  the  United  States 
would  not,  on  its  behalf,  ask  the  Tribunal  for  any  finding  for  damages 
upon  and  under  article  5  of  the  convention  or  7wod»6- v/re«rfi  of  April 
18,  18112. 

Sir  Charles  Kussell  then  concuulcd  his  argument. 

Sir  Richard  Webster  then  commenced  liis  argument  on  behalf  of 
Great  Britain. 

At  1.30  the  Tribunal  took  a  recess. 

On  reassembling,  Sir  lliclianl  Webster  continued  his  argument. 

At  4  p.  m.  tlui  Tribunal  a<liounied  to  the  next  day  at  11.30  a.  m. 

Done  at  Paris,  the  31st  of  May,  1803,  and  signed: 

The  President :  ALPH.   DE   CoURCEL. 
The  Agent  for  the  Uuitcd  States:   JOHN    W.    FCSTER. 
The  Jgintfvr  Great  lirilaUi:   CHARLES   II.  TUPPER. 
The  .Secretary :   A.   iMliERT. 

Translation  certified  to  be  accurate: 

A.    lUlLLV-PLANCHARD,  }   ^,^.^,,,,^,,,,-,,. 
H.  CUNYNGIIAMIC,  ) 


PllOTOCOL  XXXI. 

MEETING   OP   THURSDAY,  JUNE   1,  1S93. 

The  Tribunal  assembled  at  11.30  a.  ni.,  all   the  arbitrators  being 
present. 

Sir  Itichard  Webster  resumed  his  argument. 

At  1.30  the  Tribunal  took  a  recess. 

On  reassembling,  Sir  Richard  Webster  continued  his  argument. 

At  4  ]).  m.  the  Tribunal  adjourned  to  the  next  day  at  11.30  a.  m. 

Done  at  I'aris,  the  1st  of  June,  1893,  and  signed: 

The  rresident :   ALPH.  DE  COURCEL. 
Tlie  Agent  for  the  United  States:  JOHN  W.  FOSTER. 
The  Agent  for  Great  Britain:   ClIARLES   H.   TUPPER. 
The  Secretary :    A.   iMBERT. 

Translation  certified  to  be  accurate: 

A.  Bailly-Rlanchaui),  )  .,    ..       ,     .  „ 

n.  CUNYNGIIA^IE,  ) 
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HKETINC}    OI'    I'llIDAY,    JUNK   2,    l.SD.J. 

TIic.  'I'rihimal  iissciiildcd  at  H.-iO,  all  tlie  iirhitnitors  being  present. 
Sir  Ivic.hard  Webster  rcsiniicd  liis  a.r;L;iiiiient. 
At  l..'5(>  tlurriibiiiial  took  a  recess. 

Oil  reasseiiihliiiji,  Sii-  Ivicliard  VV('l>s(('r  coiiliiiucd  liis  ar;,niiiiciit. 
At  4  p.  111.  the 'riibiiiial  a<lioiiriu'd  until  Tuesday,  Jiiiii!  <illi,  at.  ll..';0 
a.  in. 

Done  at  Paris,  llic  I'lid  of  June,  ISil,;,  and  signed: 

The  rrcaident:   ALPII.    1)E   CoUIlflEL. 
The  Aijnil  for  llic  Ciiited  States:   JOIIN   W.    FoSTJOR. 
The  Af/ciil  for  Crrnt  lirilain:   ClIABLES   H.  Turi'EE. 
The  Sirrclarij:   A.   IMBEIIT. 
Tra,nslation  eertiiied  to  he  aecnrate: 

A.   BAITJ.V  liLANCIIAlM),  )   >^     .,         ,       • 
H.   OUiWNGIIAME,  ) 
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MEETING   OE   TUESDAY,  .JUNE   G,  1893. 

The  Tribunal  asseinbled  at  11.30  a.  ni.,  all  the  arbitrators  being 
present. 

II.  E.  M.  Oram,  the  arbitrator  designated  by  Sweden  and  Xorway, 
read  the  following  statement: 

Tiio  Api)Oiulix  Volimie  I  to  the  Lhutetl  States  case  gives  the  text  of  the  law  and 
rfj;iilafi()iis  relating  to  the  protixtion  of  wliales  on  the  coast  of  Finnniarken.  It  waa 
my  intention  later  on  to  explain  to  uiy  coUeagnes  tliese  laws  and  regulations  in 
supplying  some  information  about  the  natural  conditions  of  Norway  and  Sweden 
which  have  necessitated  the  establishment  of  8})ecial  rules  concerning  the  territorial 
waters,  and  to  state  at  the  same  time  my  opinion  as  to  whether  those  rules  and  their 
subject-matter  may  be  considered  as  having  any  bearing  upon  the  present  case.  As, 
however,  in  the  latest  sittings  reference  has  repeatedly  been  made  to  the  Norwegian 
legislation  concerning  this  matter,  I  think  it  might  be  of  some  use  at  the  present 
juiHiture  to  give  a  very  brief  relation  of  the  leading  features  of  those  rules. 

The  peculiarity  of  the  Norwegian  law  quoted  by  the  counsel  for  the  United  States 
consists  in  its  providing  for  a  close  season  for  the  wlialing.  As  to  its  stipulations 
about  inner  and  territorial  waters,  such  stipulations  are  simply  applications  to  a 
si)e(nal  case  of  the  general  princii)les  laid  down  in  the  Norwegian  legislation  con- 
cerning the  gulfs  and  the  waters  washing  the  coasts.  A  glance  on  the  map  will 
be  sullicient  to  show  the  great  nuuiber  of  gulfs  or  fiords  and  their  importance  for  the 
inhabitants  of  Norway.  Some  of  these  tiords  have  a  considerable  development, 
stretching  themselves  far  into  the  country  and  being  at  their  month  very  wide. 
Ne\  ertheles's,  they  have  been  from  time  immemorial  considered  as  inner  waters,  and 
this  principle  has  always  been  maintained,  even  as  against  foreign  subjects. 

More  than  twenty  years  ago  a  fcA'eigu  Goverunieut  once  complained  that  a  vessel 
of  their  nationality  liad  been  prevented  from  fishing  in  one  of  the  largest  fiords  of 
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Norway,  in  the  norllnrn  part  of  the  «oiiiitiy.  TUo  lisliiiijj  cairicd  on  in  that  unigh- 
horliood  (liuing  tln^  liist  four  niontlis  of  every  yi.<ar  is  of  oxtraordiiiary  iuiitortamti 
to  tilts  foniitry,  some  3(>,00(*  pooplo  tjatheriiin  tliiTu  from  south  ami  north,  in  order 
to  earn  their  livin;^.  A  (iov^'rninent  ins^JcH-tiou  controls  tin?  lish  inj;;  j^oinj;  on  in  tho 
watt-rs  of  thi!  iiord,  sh  -ItonMl  by  a  ran  je  of  islaii  Is  a;^ainst  tho  violoiK-e  of  the  sea. 
Thoa|>i>earan(ui  in  thes  i  waters  of  a  forei<in  vessid  protendinij  to  take  its  share  of  tin- 
lishinji  was  an  unheard  of  oceurrouco,  and  in  the  ensnini^  diplomatir  eorresixMidenie 
the  exclusive  riylit  of  Xorwe^i  i:i  sihjeets  to  this  industry  was  ener;;eti -ally  insisted 
npon  as  founded  in  inmieniirial  )nMeliec. 

IJesides.  Norway  and  Sweden  have  never  roco^jnizcd  the  three  uiiles  limit  as  I  he  eon- 
fines  of  their  territorial  waters.  They  have  neither  eonelu.led  nor  aeeeded  to  any 
treaty  coiiseeratiiij;  that  rule.  By  tlieir  muuiei)ial  laws  the  limit  has  <5enerally  been 
fixed  at  1  nc()j,aa|ihi(al  mile,  or  one -fifteenth  part  of  a  de^^ne  of  latitude,  or  4  marine 
miles,  no  narrower  limit  having  ever  been  adoi)tud.  In  faet,  in  reu^ard  (o  this 
question  of  the  (ishing  rights,  so  impmtant  to  both  of  the  United  Kingdoms,  the 
said  limits  have  in  many  instances  been  found  to  bo  even  too  narrow.  .\s  to  this 
iiuestion  and  others  therewith  conneelel,  I  bog  to  refer  to  the  eomuinnieations  pre- 
bented  by  the  Norwegian  and  Swedish  members  in  the  sittings  of  the  lustitiit  dr  Droit, 
fulcrnatioiial  in  1S!(1  and  IH'J2.  I  wish  also  to  refer,  concerning  the  subject  which  I 
have  now  very  brielly  treated,  to  tho  procecjdings  of  the  conference  of  Hague,  in 
1^X2  {Martens.  Xoiirraii  liecitfil  (ji'n  'rat,  11  m'ric,  I'oUime  IX),  containing  tho  reasons 
why  Sweden  anil  Norway  hav(!  not  adhered  to  the  treaty  of  Hague. 

Tlie  president  iv(jui'stt'(l  tliut  cuiiiisel  on  both  sides  \voiii<l  hciir  in 
mind  the  observations  of  II.  E.  M.  Gram,  in  ca.se  tlicy  lonnd  it  neces- 
sary to  cite  tlie  example  of  the  waters  of  Norway,  but  tlion^ht  it  his 
duty  to  remind  tlieni  that  the  (juestion  of  the  delinition  of  tenitoiial 
waters  was  not  submitted  to  the  arbitrators,  and  that  it  was  not  the 
intention  of  tlte  Tribunal  to  ex])ress  any  opinion  with  it;spect  to  that 
delinition. 

Sir  llichard  Webster  then  resumed  his  argument. 

At  1.3U  the  Tribunal  took  a  recess. 

On  reasseniblino-.  Sir  Kichard  Webster  (•ontiniuMl  his  argument. 

x\t  4  p.  m.  the  Tribunal  adjourned  to  the  next  day  at  II. ."iO  a.  m. 

Done  at  Paris,  tlie  (Jth  of  June,  18'J3,  and  signed: 

Thv  I'nsKhut:  Al.PJI.  DE  COl^UCEL. 

The  AiU'iitfor  tin-  l^niteil  Statcn :  JoiIX  W.  FOSTKIJ. 

The  Aiivntfnr  Gnat  r.riltiiii :  ThAKLKS  H.  TuiTEK. 

The  Sa-rtUtrii  :  A.  l^UJEliT. 

Translation  certitied  to  be  accurate: 

A.  liAlI.LY-lJLANClIAKI),  /    .,      .,  ,       • 

H.  CUNYNGIIAME,  ) 
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MEETIN(J    or    WEDNESDAY,  .JUNE    7,  1893. 

The  Tribunal   assembled  at  ll.'M)  a.  m.,  all  the   arbitrators    being 
present. 

Sir  Jiichard  Webster  resumed  and  concluded  his  arj^iiment. 
Mr.  Christopher  liobinson  then  beo;an  his  argumeut. 
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.\(   l..'!(>  the  'l'iil>iiii;il  look  :i  recess. 

On  reiisseiiihliii^',  Mr.  K'obiiison  eoiil  iiiiiecl  his  ai'fjiimeiif. 

At  I  J).  111.  tilie  TriljiiiKil  ;i(l joiinied  lo  Hie  next  (l;iy  jit  I  1  (»'ehMk. 

Done  ill   I'.uis,  tlie.Tlh  of  .Iiiiie,  l.S!>;;,  mikI  si^^iied  : 

J  he  Prrxidnit:   AlI'II.  DE  COIIJCKL. 
The  .i;ieiilf<,r  the  Ignited  SInteH :    .loiIN   W.   FoSTKIf. 
The  .l;/eiitf<>r  (Ireat  linUun  :   ClIAlMJ:s  H.  Tlil'l'KIl. 
The  Scrreld)-!/:   A.  ImUEUT. 
Ti-juisl;ilioii  eortilied  to  ho  iieciirntc: 

A.   BAIIJA-l>LAN<'IIAItD,  )    .,      .,  ,       • 

,.      .  '  ">  totSecretdrics. 

U.  CUNYNOirAME,  ) 
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MEETING    OF    'I'lIURSDAY,  .JUNE  8,  1893. 

The  Ti'ibuiuil  assembled  in  tlie  coniicil  ehainber  at  11  o'clock,  all  the 
arbitrators  being-  present. 

Tlu>  pnblie  sittinji'  eoiniiieneed  at  12  noon. 

Mr.  (Ijiristopher  Ivobinson  continued  and  finished  his  address. 

The  United  States  agent  then  read  tlie  following'  statement: 

'I'lio  (iovtiiuiiciit  of  tlie  United  8t:ites,  in  tbo  event  that  the  deterniination  of  tlio 
lligli  Tiihmiiii  of  ecrtiiin  ([uestions  deserihed  in  tlie  seventli  artitde  of  the  treaty  as 
'■the  fon'goin<>-  (piestions  as  to  the  exclusive  .juiisdietion  of  the  United  States" 
slionhl,  as  ininitioncd  in  said  seventh  artieie,  "leave  the  snhjer-t  in  sueli  a  condition 
that  the  loncurn^nco  of  Great  Britain  is  necessary  to  the  establishment  of  ref^nia- 
tionsfor  the  proper  protection  and  preservation  of  tlie  fiirseal  in,  or  haldtuallyresort- 
iii<>'  to,  I5ering'  .Sea,'"  submits  that  the  following  reiiiilations  are  necessary  and  that 
tlic  same  should  extend  over  the  waters  hereinafter  in  that  behalf  mentioned: 

First.  No  citizen  or  subject  of  the  United  States  or  Great  ISritaiu  shall  in  any  man- 
ner kill,  capture,  or  pursue  anywhere  upon  the  seas,  within  the  limits  and  bounth-iriea 
next  hereinafter  prescribed  for  the  o]icration  of  this  regulation,  any  of  the  animals 
commonly  called  fur  seals. 

Second.  The  foregoing  regulation  sliall  apply  to  and  extend  over  all  those  waters, 
outside  the  jurisdictional  limits  t)f  the  above-mentioned  nations  of  the  North  Paciric 
Ocean  or  Hering  Sea.  which  are  north  of  the  tliirty-liltli  paralUd  of  north  latitude  and 
east  of  the  one  hundr(>d  and  (Mghtieth  meridian  ol'  longitude  west  from  Greenwich: 
J'ror'nhd,  however,  That  it  shall  not  apply  to  such  ])ursuit  and  capture  of  said  seals 
as  may  be  carrie<l  on  by  Indians  dwelling  on  the  coasts  of  the  territory  either  of 
Great  Hritaiu  or  the  United  States  lor  their  own  ix-rsonal  use  with  spears  in  open 
canoes  or  boats  not  transported  by,  or  used  in  connection  with,  other  vessels,  and 
liru)icll('d  wholly  by  i>addlcs,  and  manned  by  not  more  than  two  men  each,  in  the  way 
anciently  practiced  by  such  Indians. 

'I'll  i  1(1.  Any  ship,  vessel,  boat,  or  other  craft  (other  than  the  canoes  or  boats  mentioned 
and  described  in  the  last  foregoing  paragraph)  belonging  to  the  citizens  or  subjects 
of  either  of  the  nations  aforesaid  Avliicb  may  be  found  actually  engaged  in  the  kill- 
ing, pursuit,  or  capture  of  sai<l  seals,  or  prosecuting  a  voyage  for  that  pnrpo.se  within 
the  waters  above  bounded  and  descriiied,  may,  with  her  tackle,  apparel,  furniture, 
provisions,  and  any  seal  skins  on  board,  be  captured  and  made  prize  of  by  any  public 
armed  vessel  of  either  of  the  nations  aforesaid;  and,  in  case  of  any  such  cipture. 
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iiiiiy  bf  taken  into  any  port  of  tlio  nation  to  whirh  the  ca]>turins  vessel  belongs  an<l 
be  eontlenined  by  jtroeeetliiiKs  in  any  court  of  competent  jiuisdiction,  wliicli  i)ro- 
ceedin^'s  shall  bo  coniliicte<l  so  far  as  may  be  iu  accordance  witU  the  course  and 
practice  of  courts  of  admiralty  wlien  sitting  as  pri/o  courts. 

The,  Agent  of  the  Uuited  States  also  road  the  lollowiiio  stateincnt: 
Substitute  proposed  by  tlie  Government  of  the  United  .states  for  lindin^s  of  facts 
enbmitted  by  the  (iovcrnment  of  Great  Hritain: 

1.  Tiiat  the  several  scardies  and  seizures,  whether  of  ships  or  goods,  and  the 
several  arrests  of  masters  and  crews,  respectively  mentioned  iu  tlie  said  schedule. 
•were  made  by  the  authority  of  the  United  States  Government.  Which  and  how 
many  of  the  vessels  mentioned  in  said  schedule  were  in  whole  or  in  part  the  actiMl 
property  of  British  subjects,  and  which  and  how  many  where  in  whole  or  in  part 
the  actual  property  of  American  subjects,  is  a  fact  not  ^mssed  upon  by  this  Tribunal. 
Nor  is  tlie  value  of  said  vessels  or  contents^  or  either  of  them,  determined. 

2.  That  the  seizures  aforesaid  were  ni;ule  ujion  the  sea  more  than  ten  miles  from 
any  shore. 

3.  That  the  said  several  searches  aiid  seizures  of  vessels  were  made  by  jiublic 
armed  vessels  of  the  United  States,  the  conunandcrs  of  which  had,  the  several 
times  when  they  were  made,  from  the  K.Kecutive  Department  of  the  Government  of 
the  United  States,  instructions,  a  copy  of  one  of  which  is  annexed  hereto,  marked 
"A,"  and  that  the  others  were,  in  all  substantial  respects,  the  same;  that  in  all  the 
instaTices  iu  which  ])rocecdiugs  were  had  iu  the  district  courts  of  the  United  States 
n'sultini^  iu  condeumation,  such  proceedings  were  begun  by  the  tiling  of  lii>cls,  a 
copy  of  one  of  which  is  annexed  hereto,  marked  "  li,"  and  that  Ihc  libels  in  the 
other  proceedings  were  in  all  substantial  respects  the  same;  that  the  alleged  acts 
or  oll'enses  for  which  said  several  searches  and  seizures  were  made  were  iulach  case 
done  or  committed  upon  the  seas  more  than  ten  miles  from  any  shore;  and  that  in 
each  ca.se  in  which  sentence  of  condemnation  was  had,  except  in  those  cases  when 
the  vessel  was  released  after  condemnation,  the  capture  was  adojited  by  the  Govern 
ment  of  the  United  States.  That  the  said  lines  and  imprisonmi'uts  were  for  alleged 
breaches  of  the  municipal  laws  of  the  United  States,  which  allc;:ed  breaches  were 
whcdly  committed  upon  the  seas  more  than  ten  miles  from  any  shore. 

4.  That  the  several  orders  mentioned  in  said  schedule  warning  vessels  to  leave 
IJering  Sea  wen;  made  by  public  armed  vessels  of  the  United  States,  the  commanders 
of  which  had,  at  the  several  times  when  they  were  given,  like  instructions  as 
mentioned  in  limling  3,  above  ])roi)osed,  and  that  the  vessels  so  warned  were  engaged 
in  sealing  or  prosecuting  voyages  for  that  ])uri)ose. 

f).  That  tlu!  said  several  sesirches.  seizures,  condemnations,  coutiscations,  lines, 
imprisonments,  and  orders  were  not  made,  imposed,  or  given  under  any  claim  or 
assertion  of  right  or  jurisdiction  except  such  as  is  submitted  to  the  decision  of  the 
arbitrators  by  the  qncsti(Uis  in  Article  VI  of  the  Treaty  of  Arbitration. 

6.  That  the  district  courts  of  the  United  States  in  which  any  jtroceedings  were  had 
or  taken  for  the  purpose  of  conilemning  any  vessel  seized  as  mentioned  m  the 
schedule  to  the  case  of  Great  Hritain,  pages  1  to  GO,  inclusive,  had  all  the  jurisdiction 
and  power  of  courts  of  admiralty,  including  the  prize  jurisdiction. 

Annex  A. 

[See  Iiritinb  counter  case,  Appfudix,  A'ol.  I.  p.  72.] 

TlJKASUltV    i)KrAI!TMKXT.    OlTICF,   or    Till:    SF.CnrTAltY, 

lVaiihiiif/lo)i,  April  21,  18S6. 

Siu:  Referring  to  Department  letter  of  this  date,  directing  you  to  proceed  with 

the  revenue  steamer  lUar,  under  your  command,  to  the  seal   islands,  etc.,  yon  are 

hereby  clothed  with  full  power  to  enforce  the  law  contained  iu  the  provisions  of 

section  11)56  of  the  United  States  Revised  Statutes,  and  directed  to  seize  all  vessels 
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iiiul  arrest  and  (l('liv(<r  to  tho  i)i<>|>(!r  aiit.li(iriti<!M  iitiy  ftr  all  jxthoiih  whrmi   ymi   may 
(Ic.tcct,  violatintf  tlie  law  rcroncd  to,  after  «liu)  jotico  Mliall  liavo  Ik-cm  ^^ivmi. 

V'oii  will  also  H(ii/()  any  il(|iiors  or  lirt^arniH  af  t<tin|>ti;il  to  bo  introdiicrMl  into  tlii^ 
ponntry  without  i)ro|)cr  jtcrniit,  under  the  provisions  of  swtion  !!).">.")  of  tlie  Iievi«ed 
Statutes,  and  (lie  i»ro<rlaniation  of  the  President  dated   llh  ]'\d)iiiary,  1X70. 

liesjiect  fully,  yours, 

(Sij;n(^d)  C.   S.  FAIKCIlir.D, 

Acting  Sccrvtanj. 
Ciipt.  M.  A.   IIkai.y, 

Commaiidiiuf  lievciiue  Steamrr  Hear,  Sait  FraiiciHco,  Cali/oniia. 

Annex  li. 

[See  Rritixli  case,  Ai)i)rii(lix,  Vol.  11 1,  T.  S.  No.  2.  18!m,  p.  OS.] 

IN   TlIK  DlSTUldT   dOURT   OF  TlIK    UNrrili)   STATES  1<'()R  THE   DISTRICT 

OF    ALA.sk A. 

AUGUST    SPECIAL    TKII.M,    1H86. 

To  the  Honorable  Tj.ifayetto  Dawson,  Judf^e  of  naid  District  Court: 

The  libel  of  information  of  M.  D.  IJall,  attorney  for  the  United  States  for  the  Dis- 
trict of  Alaska,  who  jtroseeutes  on  behalf  of  said  United  States,  and  being  present 
here  in  court  in  his  proper  person,  in  the  name  and  on  behalf  of  the  said  United 
States,  against  the  schooner  Thornton,  her  tackle,  apparel,  boats,  cargo,  and  furni- 
ture, and  against  all  persons  intervening  for  their  interest  therein,  iu  a  cause  of  for- 
feiture, alleges  and  informs  as  follows: 

That  Charles  A.  Abbey,  an  ofliccr  in  the  Revenue-Marine  Service  of  the  United 
States,  and  on  ,si»eeial  duty  in  the  waters  in  the  Di.strict  of  Alaska,  heretofore,  to  wit, 
on  the  Ist  day  of  August,  1886,  within  the  limits  of  Alaska  Territory,  and  in  the 
waters  thereof,  and  witbiu  the  civil  and  judicial  District  of  Alaska,  to  wit,  within 
the  waters  of  that  portion  of  Bering  Sea  belonging  to  the  said  district,  on  waters 
navigable fiom  the  sea  by  vessel,  of  10  or  more  tons  burden,  seized  the  ship  or  vessel 
^commonly  calletl  a  schooner,  the  Thornton,  her  tackle,  ajjparel,  boats,  cargo,  and 
furuiture,  being  the  property  of  souic  person  or  persons  to  the  said  attorney  unknown, 
as  foifeited  to  the  United  States,  for  the  following  causes: 

That  the  said  vessel  or  schooner  was  found  engaged  iu  killing  i'ur-seal  within  the 
limits  of  Alaska  Territory,  and  in  the  waters  thereof,  in  violation  of  section  19r>(>  of 
the  Revised  Statutes  of  the  United  States. 

And  the  said  attorney  saith  that  all  and  singular  the  premises  are  and  were  true, 
and  within  the  admiralty  and  maritime  jurisdiction  of  this  court,  and  that  by  reason 
tliereof,  and  by  force  of  the  Statutes  of  the  United  States  in  such  cases  made  and 
])rovided,  the  aforementioned  and  described  schooner  or  vessel,  being  a  vessel  of 
over  20  tons  l)urden,  her  tackle,  ajiparel,  boats,  cargo  and  furniture,  bet'ame  and  are 
forfeited  to  the  use  of  the  said  United  States,  and  that  said  scdiooner  is  now  within 
the  district  aforesaid. 

Wherefore  the  said  attorney  prays  the  usual  process  and  monition  of  this  honor- 
able court  issue  in  this  behalf,  and  that  all  persons  interested  in  the  beforementioned 
and  described  schooner  or  vessel  may  bo  cited  iu  general  anil  special  to  answer  the 
])romises,  and  all  due  proceedings  being  had,  that  the  said  schooner  or  vessel,  her 
tackle,  apparel,  boats,  cargo  and  furnitni'o  may,  for  the  cause  aforesaid,  and  others 
appearing,  be  condemned 'by  the  definite  sentence  and  decree  of  this  honorable 
court  as  forfeited  to  the  use  of  the  said  United  States,  according  to  the  form  of 
.the  statute  of  the  said  United  States  iu  such  cases  made  and  provided. 

(Signed)  ?.r.  D.  Ball, 

United  Stales  District  Attorntij  for  tltc  Ihnlrict  of  Alasla. 
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At  !..■)()  till'  Tiil)mi;il  t()(>U  a  recess. 

On  reasscmbliiijr,  Sir  Charles  liUssoU  bopfan  his  arjjninont  on  behalf 

of  the  (Government  of  Great  l>ritain  on  the  question  of  regulations  as 

etuitenipiated  by  Article  VII  of  the  Treaty  of  Arbitration. 

At  4  p.  ni.  the  Tribunal  adjourned  to  the  next  day  at  11. .U)  a.  ni. 

Done  at  Paris,  the  Sth  of  June.  181KJ,  and  si^^ned: 

The  President :   ALPII.  DE   CoilJCEL. 

The  Agent  for  the  United  Slaten :  JOIIN   W.    FOSTEI}. 

The  Agent  for  Great  Britain  :   ClIARLE.S   II.  Tl'PPER. 

The  Seerctari/:   A.   ImBERT. 

Translation  certified  to  be  accurate: 

A.  IUilia-Blanciiard,  )  ..    «^.       y^..-^„ 

'  ■  to-Secniancs. 

II.   CrNVN(SHAME,  ) 


f! 
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■MEETINC;    OF    FRIDAY,    .TUNE   0,    1S0.3. 

The  Tribunal  assembled   at    11. '^O  a.  ni,.   all  the  arbitrators  being 
present. 

Sir  Charles  IJussell  resumed  his  argument  of  the  ]uevious  day. 
At  1.30  the  Tribunal  took  a  recess. 

On  rea.ssemblin,<f,  Sir  ('harles  Ilussell  continued  his  argunu'ut. 
At  4  ]).  m.  the  Tribunal  adjourned  until  Tuesday,  June  l.">tli.  at  11.30 
a.  m. 

Done  at  Paris,  tlie  !>tli  of  June,  ISO."),  and  signed: 

The  President  :   ALPII.   DE   CoiRCEL. 
Thr  Agent  for  the  I'nilcd  Stales:    JoiIN    \V.    FOSTER. 
The  Agent  for  Crcal  lUilaii,  :    ClIARLES   H.   TUPPER. 
The  Scrretarg:    A.    IMBERT. 

Translation  cert i tied  to  be  accurate: 
A.  IJaillv-Blanoiiap.d,  )  .,    ., 

U.   CUNY>,f;nAME,  ) 


PliOTOCOL  XXXVTI. 
MEETlN(i    OF   TUESDAY,  JUNE  13,  1S03. 

The  Tiibunal  assembled  at  ll..">0  a.  m..  all  the  arbitrators  being 
present. 

Sir  Charles  IJussell  r<'sunu'd  and  concluded  his  argument. 

At  l..!(»  the  Tribunal  tdok  a  r(>ccss. 

On  reassendilinii.  Sir  IJichard  Webster  began  his  argument  on  behalf 
of  Great  Britain  on  the  (juestiou  of  regulations. 
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At  1  ]).  III.  tli(^  'riihniiiil  iKljoiinicd  to  llic  next  <l;iy  :if,  1 1..'!(>  ;i.  m. 
DoiK^iit  Fan's,  tlic,  l.'Wli  olMiiiic.  I<S!*.'{,  ;iii(l  si<;ii<'(l: 

Thr  rntidfiil :    AmMI.    DI';    ('(Jl' IM'I'J., 
The    tfinil  for  llie  I'liilctl  Slalcn:   JoiIN    W.    I''(»STI;R. 

The  .l<inil  for  (U-cal  llntaiii:   (JlIAWLKS    H.  TuiTER. 
The  Sir.relarn :   A.    ImUKUT. 
Trinislatioii  coitifiod  to  be  ncciirate: 

A.  ]>ailly-1Jlan<"iiaud,  )  j,    .,       ,     . 

\\.   (llINVN(;iIAMK,,  ) 


nioTodOL  xxxviir. 

MEETING    OE    W  lODN  IISDA  ^  ,  .IUNK    14,  1S03. 

Tlio  TiibniiMil   assembled   at   11,;»(>  a.  iii.,  all    tli(^  arbilratf>rs  being 
piesv  lit. 
Sir  Kieliaid  Webster  resumed  his  argument. 
At  1.30  the  Tribunal  took  a  recess. 

On  reassenibliiifi',  Sir  l\ichar<l  Webster  (iontinued  his  ai\uniiient. 
At  4  p.  m.  the  Tribunal  adjourned  to  the  next  day  at  11. MO  a.  m. 
Done  at  Paris,  the  14tli  ol"  June,  1803,  and  signed: 

The  rrcshhnl:   AlPII.  Di:   COUIJCEL. 
The  Atjcni  for  the  United  Slates:   JOIIN    \V,  Im)S'I"I',IJ. 
The  .{(lent  for  Great  Uritain:   ClIARrj;S  11.  TuiTEIi. 
The  Srrrvlarn:   A.  ImBERT. 

Translation  certified  to  be  accurate: 


A.  r.AILLY-iiLANOIIARD,  )   .,     .,         ,       • 
H.  CUNYNGHAME,  ) 


PlIOTOCOL  XXX  IX. 

MEETINd    OF    TIIFiJSDAY,  .TUNE    15,  1893. 

The  Tribunal    assembled  at   11. .'50  a.   m.,  all    the   arbitiators   being 
present. 
Sir  liichard  AA^i^bster  resinned  his  arguniciit. 
At  1.30  the  Tribunal  took  a  recess. 

On  reassembling,  Sir  Tiichard  Webster  continued  his  argument. 
At  4  p.  m.  the  Tribunal  adjourned  to  the  next  day  at  11  a.  m. 
Done  at  Paris,  the  ir)th  of  June,  1803,  and  signed: 

The  Vnsident:   AlPII.  1)E   ('orKf'EL. 
The  A  (lent  for  the  Vnitcd  States:   JOIIN   W^.  FOSTER. 
The  Agent  for  (ireat  Uritain:   C'lIAKLES    If.  TUPPEK. 
The  Seeretary  :   A.  iMliERT. 
Translation  certified  to  be  accurate: 


A.  I.AILLY-IjLANCHARI),  /   .,     ,,         ,      • 

H.  Ounynghame,  ) 
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PItOTOCOL  XL. 

MKF-TINC;    OK   FRIDAY,   .TUNE   16,  1893. 

Tin-  Tiibunul  ;iss('im1)1(m1  at  11  o'clo('k,all  the  arbitrators  being  present. 
Sir  Ivicliiird  \V('l)ster  rt'smiu'd  liis  arjiunient. 
At  1.30  tlie  Tribunal  took  a  recess. 

On  reassembling:.  Sir  Ricbard  Webster  continued  his  argnnuMit. 
The  ])resid(Mit,  in  adjonrnin;;,  announced  tliat  during-  tlie  tcnii)orary 
absence  of  Mr.  (junynj^lianie,  tlie  Tribunal  authorized  Mr.  Flenry  Han- 
neu.  barrister  at  law,  to  i)erforni  his  duties. 

At  .'i.3()  ]).  ni.  the  Tribunal  adjourned  until  Tuesday,  June  20tli,  at 
11.30  a.  m. 

Done  at  Taris.  the  Kith  of  June,  1893,  and  signed: 

The  President :   ALPII.   DE   CoURrEL. 
The  Auent  for  the  Vnited  StahH  :   JoHN   W.   FftSTER. 
The  Agent  fw  Great  Britain  :   ClIARLKS   H.  TUPPEE. 
The  Scerctary  :   A.   ImhERT. 
Translation  certified  to  be  accurate: 

A.  BAiLLY-BLANCiiARD,  )  Co-S^.^eiaHes. 

U.   CUNYNGHAME,  ) 


PROTOCOL  XLI. 

MEETING   OF   TUE.SDAY,  JUNE   20,  1803. 

The  Tribunal  assembled  at  11.30  a.  in.,  all  the  arbitrators  beinj,^ 
present. 

Sir  Richard  Webster  continued  his  argument. 

The  agent  of  Her  Britannic  ^Majesty  laid  before  the  Tribunal  a  scheme 
of  regulations  worded  as  follows: 

REGULATIONS. 

1.  All  vessels  eii^jaKing  in  i)eli»gic  8e:ilii)<;  shall  bo  required  to  obtaiu  licenses  at  one 
or  other  of  the  followins^  ports: 

Victoria,  in  tlie  Province  of  IJritish  Columbia. 

Vancouver,  in  the  Province  of  Mritish  Columbia. 

Port  Townsend,  in  Washinj;ton  Territory,  in  the  United  States. 

San  Francisco,  in  the  State  of  California,  in  the  United  States. 

2.  Such  licenses  shall  only  I»e  jjjrantt^d  to  sailinij  v»'ssels. 

'S.  A  zone  of  20  miles  around  tlie  l'ril)ilof  Islands  shall  be  establisiied,  within  which 
no  seal  hunting  shall  be  i)ermitteil  at  any  time. 

4.  A  close  season,  from  the  l.">th  of  Se|)lember  to  the  1st  of. July,  shall  be  established, 
during  which  no  ]iel;igic  sealing  shall  l>e  ]terinitti'd  in  lieriug  Sea. 

.5.  No  rilles  or  nets  shall  be  used  in  pelagic  sealing. 

6.  All  sealing  vessels  shall  be  retjuired  to  carry  a  <listinguishing  flag. 

7.  The  masters  in  charge  of  sealing  vessels  shall  keej)  accurate  logs  as  to  the, 
times  and  places  of  seaJing,  the  number  and  sex  of  the  seals  captur(;d,  and  shall 
enter  an  abstract  thereof  in  their  official  logs. 

8.  Licenses  shall  be  subject  to  forfeiture  for  breach  of  above  regulations. 
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At  1.30  tlio  Tiihunal  took  a  recess. 

Oil  reassemhliu;;-,  Sir  Jticliard  \V<;bsler  resiiiiM-d  and  ('(MicliKlcd  lii.s 
arj^funieiit. 

Tlic  af^ciit  of  Ifcr  IWitiimiic,  Maj(^sty  tlieii  presented  to  tlie  Tribunal 
the  (bllowinj;-  pajjcr,  wliicli,  by  af;reeineiit  witli  the  agent  of  the  United 
States,  was  submitted  as  a  substitute  for  tlie  papers  heretofore  i)re- 
senled  as  to  lindinj^s  of  laets: 

I'INI)IN(iS  OF  FACT  PliOl'OSKU  HY  THK  ACMCXT  OF  ORKAT  IU«TAIN  AND  AOKF.F.D  TO 
AS  ]MU)VKU  »Y  TIIK  ACJKNT  FOIt  TIIK  UNFrKD  STATICS,  AND  SL'B.MrfTKD  TO  TUK 
TiniUJNAL   OF   AUlfirUATlON    F<;K    ITS    CONSIDKKATION. 

1.  Tliiit  tlio  several  soiirchcs  and  sciziiros,  wlietlior  of  ships  or  goodR,  and  the 
several  arrests  of  masters  and  crews,  respectively  mentioned  in  the  schedule  to  the 
liritish  case,  pages  1  to  60,  iuclusive,  were  made  by  the  authority  of  the  United 
States  Govcrnmont.  The  questions  as  to  the  value  of  the  said  vessels  or  their  con- 
tents, or  either  of  them,  and  the  question  as  to  whether  the  vessels  mentioned  in  the 
schedule  to  the  British  case,  or  any  of  them,  were  wholly  or  in  i)art  the  actual 
])n)perty  of  citizens  of  the  United  States,  have  been  withdrawn  from  and  have  not 
been  considered  by  the  Tribunal,  it  being  understood  that  it  is  open  to  the  United 
States  to  raise  those  questions,  or  any  of  them,  if  they  think  (it,  in  any  future  nego- 
tiations as  to  the  liability  of  the  United  States  Government  to  pay  the  amounts 
uKMitionod  in  the  schedule  to  the  British  case. 

2.  That  the  seizures  aforesaid,  with  the  exceittion  of  the  I'athfindcr,  seized  at  Neah 
Bay,  were  made  in  Bering  Sea  at  the  distances  from  shore  nuMitioned  in  the  schedule 
annexed  hereto,  marked  "C." 

3.  'J'hat  the  said  several  searches  and  seizures  of  vessels  were  made  by  public  armed 
vessels  of  the  United  States,  the  comnuuiders  of  which  had,  at  the  several  times 
when  they  were  made,  from  the  Executive  D('i)artment  of  the  Government  of  the 
United  States,  instructions,  a  copy  of  one  of  which  is  annexed  hereto,  marked  "A," 
and  that  the  others  were,  in  all  substantial  respects,  the  .same:  that  in  all  the  instances 
in  which  proceedings  were  had  in  the  district  courts  of  the  United  States  resulting 
in  condemnation,  such  proceedings  were  begun  by  the  tiling  of  libels,  a  copy  of  one  of 
which  is  annexed  hereto,  nuirked  "B,"  and  that  the  libels  in  the  other  proceedings 
were  in  all  substantial  respects  the  sanu^. :  that  the  alleged  acts  or  otlenses  for  which 
said  several  searches  and  seizures  were  made  were  in  each  case  done  or  committed  in 
Bering  Sea  at  the  distances  from  shore  aforesaid :  and  that  in  each  case  in  which 
sentence  of  condemnation  was  passed,  except  in  those  cases  when  the  vessels  were 
released  after  condemnation,  the  seizure  was  a<loptod  by  the  Government  of  the 
United  States:  and  in  those  cases  in  which  the  vessels  were  released  the  seizure  was 
made  by  the  authority  of  the  United  States.  That  the  said  fines  ?lud  imprisonments 
were  for  alleged  breaches  of  the  municipal  laws  of  the  United  States,  which  alleged 
breaches  were  wholly  committed  in  Bering  Sea  at  the  distances  from  the  shore 
aforesaid. 

4.  That  the  several  orders  mentioned  in  the  schedule  annexed  hereto  and  marked 
"C,"  warning  vessels  to  leave  or  not  to  enter  Bering  Sea,  were  made  by  public 
armed  vessels  of  the  United  States,  the  commanders  of  which  had,  at  the  several 
times  when  they  were  given,  like  instructions  as  mentioned  in  tinding  3,  above  pro- 
posed, and  that  the  vessels  so  warned  were  engaged  in  sealing  or  prosecuting  voy- 
ages tor  that  purpose,  and  that  such  action  was  adopted  by  the  Government  of  the 
United  States. 

5.  That  the  district  courts  of  the  United  States  in  which  any  proceedings  wer® 
had  or  taken  for  the  purpose  of  condemning  any  vessel  seized  as  mentioned  in  the 
schedule  to  the  case  of  Great  Britain,  pages  1  to  GO,  inclusive,  had  all  the  jurisdiction 
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anil  powi'is  olioiirts  of  adiiiirally,  iiulmliiiK  the  pri/.o  jurisiliction,  but  that  iu  each 
<a80  the  seutenco  i>ronoiiuced  by  the  court  was  based  upon  the  grounds  set  Ibrth  in 
the  liliel. 

Annexes  A  and  li. 

(For  tho  text  of  those  auiu-xcs  see  Protocol  XXXV,  Annexes  A  ami  1$  to  tin-  lind- 
iuys  of  tact  submitted  by  the  a-^cnt  of  the  I'nitcd  States.) 

iNjNNEX     C. 

The  followiiiii  table  shows  the  names- of  the  Hritish  soalinpr  vessels  sci/od  or 
warned  by  United  States  revenue  cruisers,  18815-90,  and  the  approximate  distance 
from  land  when  seized.  The  distances  assifjncd  iu  the  ca.scs  of  the  Caroleiia,  Thoni- 
toii.  and  dnirard  arc  on  the  authority  of  United  Sfates  Naval  Commander  Abbey 
(see  Fiftieth  ('ontjress.  second  session,  Senate  Kxecutivc  Document,  No.  l()(i,  jip.  20. 
30.  10).  The  distances  assij^neil  in  the  cases  of  the  .inua  Utek,  H'.  P.  Sajiward,  /><»/- 
p\hi,  and  drace  are  on  the  authority  of  Captain  Shepard,  U.  S.  K.  M.  (lUiic  ISimk. 
Unite.l  States,  No.  2,  1890,  pp.  80-82.     See  Appendix,  Vol.  III.) 


IC.nino  iif  vessel. 


C'arolon:!. . 
'I'lioriiton  . 
Ouwiiiil... 
Kav()rit«». . 


Pate 
of  seizure. 


A])proxiiu.ito  ili.stnncc  from  liiiid  wlion  seized. 


Anp.  1,1886 

Aug.  1,  ]8«0 

Aug.  2,1880 

Aug.  2,1880 


Anna  i'c.rk Jnlv    2. 18.S7 

W.  1".  Savwaiil I.tulv    9,  iss" 

Dolpliin  ." July  12, 1SS7 

(irafe Julv  17,1887 

Alfred  Ad.inia Aug.  10, 18S7 

Ada ;  Aug.2.->,18s7 

'IriTiniph Aug.    4,  1SS7 

.1  uanil a .1  nl v  31,  iss'.t 

I'.il liliiid.r i  .1  Illy  2'.l,  1883 

Tiiuinidi Julv  11,1880 


I'Jai'k  Dialnond. 

I.ily 

Ariel 


Minni'' 

I  "a  111  tinder. 


...'July  11,1889 
. ..  Aui;.  0,1889 
. ..  Jnlv  :io,  18.s<.t 
...  Aug.  13, 1889 
...July  15,1889 
...   Mar.  27,1890 


7.1  niilos 

70  niilea 

115  miles 

Warni'd  liy  Corwin  in  aliunt  sanut  po.sition  as 

Onward. 

06  miles 

.'i9  miles 

40  miles 

%  miles 

02  mill's 

l.T  miles 

Warned  by  Rusli  not  to  enter  liering  Sc.i. 

06  miles  . .' 

.50  miles 

Orderi'd  our  of  Tiering  Sea  by  Kusli.  ( ?)  As  to 

position  wlien  warned. 

3.">  miles 

60  miles 

Ordered  out  of  UeringSci  by  llusli. 

do ■ 

65  miles 

Seized  in  Kc.aJi  Bay  (1) 


United  States 

vessel 

making  seizure. 


Corwin. 
Corwiu. 
Corwin. 


Ilusb. 
l:ii.~li. 
ifnsli 
Kusli 
Uiisli. 


Hear. 


Ru.sh. 
KmsIi. 


l.-ush. 
liiisli. 


Iliisb. 
l.-ush. 
Corwin. 


(1)  Ne.ali  Hay  is  in  tise  State  of  Wa.sbingtnn.  and  tlie  J'nth  finder  was  seiz<'d  lliere  on  elmrges  made 
again.st  her  iu'lJiriug  Sea  in  the  previous  year.     She  was  released  two  days  later. 

]\lr.  ('liiist()i>lior  liobiiisoii  then  bcyMii  his  ;ir;;iiiii<'iit  on  the  (nicsfioii 
of  regulations. 

At  4  ]).  ni.  tlio  Tribiiiiiil  adjourned  to  tlie  ne.xt  day  at  ll.-io  a.  in. 
Done  at  Paris,  tlie  L'Hth  of  .luiie,  ISiKi,  and  si.uned: 

The  resident:   AlPII.  1)E   ('OUUCEL. 
The  A{}ct>1  for  Ihe  Inited  States:   JolIN  \V.    FoSTEll. 
The  .Igcnt  for  Great  Ihilain  :   ClIARLES   11.  TUPPKR. 
The  Serretnnj:   A.    I:MBERT. 
Translation  certified  to  be  aceurate: 

Co-Secretari/:   A.    BAILLY  BLANCHARD. 
Acting  Co-,Svi  return :   HENUY   A.   llANNEN. 


i'i:uTu('()j.s,  4o 

Pli()T()(M)L  XIJI. 

MKI'ITINC    ()!'"    \Vj;i)Nl-;SI)AY,  .JUNK   L'l,    IS*).'}. 

The,  'riil)iiiial  iissciiihlcd  ;it,  II.. '50  a.  in.,  all  tin-  arhit  rafrns  hciii;^ 
])r('S('ii(. 

Sii'  IMcliard  Webster  [>n>(liiee(l  and  pioposefl  to  read  to  the 'rrihiinal 
certain  <locunieiits  recently  i)resented  to  the  J'arlianienI  of  (Ireat  IJrit- 
ain  contaiidnii'  conespondeiice  between  (lieat  lliilain  and  IJn.ssia  on 
the  snbject  ol'  the  seizni-e ol'  IWitish  xcssels  l)y  Knssian  n  niseis  in  the 
lleiinii  Sea. 

Mr.  Cartel'  <»bjecled  to  these  docnnients  bein;;"  rej^ardiMl  as  belorc  the 
Tribnnal. 

The  ])resi(h'nt,  after  consultation  witii  his  colieaj^nes,  announced  tiiat 
the  Tribunal  woidd  pernnt  the  docnnients  to  be  icad,  but  res<'r\  cd  to 
its(df  I'or  further  consideration  the  (piesl  i(»n  of  their  acbnissibilily  as 
evidence. 

Sir  liichard  Webster  then  read  an  extract  from  the  do(aiiiient.s  in 
(juestion. 

]\[r,  Christopher  llobinson  then  resumed  his  ari;nmeiit. 

At  1.30  the  Tribunal  took  a^  recess. 

On  reassembling,  Mr.  IJobinson  continued  and  com  hided  his  aij;u- 
ment. 

At  ."i.aO  p.  111.  the  ^Fribuiial  adjourned  to  the  next  day  at  11.3(»  a.  m. 

Done  at  i'aris,  the  ULstof  June,  I.Sil.'J,  and  signed: 

The  J'irsideiit:    A  I. I'll.   I)K   COURCEL. 
The  Agent  for  ibe  Uiiiled  Sidles:   .loilN    W.  FOSTEK. 
The  Agent  for  Great  firilain:   ClIAlJLES    II.  TuiTEK. 
The  Secretarg:   A.    lMi5EUT. 

Translation  certified  to  be  accurate: 

Co-Sccrvlurn:    A.    1>AILLY-J>LANCJ[AUD, 
Acting  Co-Uccreldrii :    HENRV   A.   HANNEN. 


PKOTOCOL  XLIII. 

MEETING   OE    THUKSDAY,  J  IKE    22,  1803. 

The  Tribunal  assembled  at  11.30  a.  m.,  all  the  arbitrators  being 
present. 

The  Honorable  Edward  J.  Phelps  bej^au  his  argument  on  behalf  of 
the  United  States. 

At  1.'50  the  Tribunal  took  a  recess. 

On  reassembling,  the  Honorable  lulward  J.  Plieli)s  continued  Lis 
argument. 
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At  4  ]).  in.  the  Tribunal  adjomiied  to  the  next  day  at  11, ."'O  a.  m. 
Done  at  Paris,  llie  2L*nd  oF  June,  18!).'),  and  signed: 

The  President:   ALPII.    DE   CoURCEL. 
The  Agent  for  the  United  Stales:   JODN  W.    FOSTEK. 
The  Agent  for  Great  lirilaiH  :   CUARLES  II.  TUPl'EU. 
The  Secretary:   A.  ImHEKT. 
Translation  certilied  to  be  accurate: 

Co-Sicretary :   A.   UAILLY-BLANCHARD. 
Acting  Co-Sevreiari/ :    llEI'JRY    A.  IIA^■^■EN. 


PROTOCOL  XLIV. 

MEETINCr   OF   I-IMDAY,  JUNE   23,  189 

The  Tribunal  assembled  at    11.30   a.  m.,  all  the  arbitrators  being 
present. 

The  Honorable  Edward  J.  rheli)s  resumed  his  aruunieiit. 
At  1.30  the  Tribunal  took  a  recess. 

On  veassenibUng,  the   Honorable  ICdward  J.  rhcl[)s  continued  his 
aiji'unient. 

At  4  p.  m.  the  Tribunal  adjourned  until  Tuesday,  .June  liTth,  at  11.30 
a,  ni. 

Done  at  Paris,  the  23rd  of  June,  1803,  aiul  si^uned: 

The  Prenideiit:   AlPH.   DE   COURCEL. 
The  Agent  for  the  United  States:   JOHN   W.   FOSTER. 
The  Agent  fvr  Great  Britain:   ClIARLES  H.  TUPPER. 
The  Secretary  :   A.    ImUEKT. 

Translation  certilied  to  be  accurate: 

Co-Secretary:   A.  BAILLY-BtANrnARU. 
Acting  Co-Secretary :   IIENRY  A.  IIA^'^■EN. 


PKOTOCOL  XLV. 

MEETING   OF   TUESDAY,   JUNE   27,   1803. 

The  Tribunal  assembled  at  11.30  a.  m.,  all  the  arbitrators  being 
l)resent. 

The  Ilonorable  Edward  J.  Phelps  resumed  his  argument. 

At  1.30  the  Tribunal  took  a  recess. 

On  reassembling,  the  Honorable  Edward  J.  Phelps  continued  his 
argument. 


PROTOCOLS.  47 

At  i  ]).  in.  tlic,  Tril)iiiiiil  iKljoiiiiicd  to  tlie  next  duy  at  11.30  a.  ni. 
Done  at  Taris,  the  LJTtli  ot  June,  1<S'.K5,  and  .siy;n('d: 

The  J'rcnidvnt:   A  M'll.   DE   COUIICKL. 
The  Atjrntfor  the  Uvilcd  Slaten:   .loiIN    W.    Fos'l'IOR. 
The  Agnit  for  (Ivml  linluin:    ClIAIll.HS    II.    Tlil-l'IOFl. 
The  Secretary:    A.    iMItKUT. 

Translation  ceitiCi'jd  to  be  acxurate: 

Co  Srcritnrn  :    A.    UAILI.V -ULANCIfARI). 
Actinij  Co-Scn-vtury:    IIENIIV    A.   IlANKEIt. 


ri{()T()(;()L  XLvr. 

MEETING   OF    WKDNKSDAY,   .lUNK   28,    1S03. 

Tlio,  Tribunal    ass('inl)Ied    at  IL.'jO  a.  in.,  all  tln^  ;iil)itr;itor.s  being 

])iesi'nt. 

Mr.  II.  (3unyngiiaine  resnnKid  liis  duties  of  Oo-Seeretary,  wiiieli  had 

been  lullilled  teini)orarily  by  Mr.  Ilcipy  llanncn. 

Tlie  Honorable  Edward  .1.  I'lieli)S  continued  his  argument. 

At  1.30  the  Tribunal  took  a  recess. 

On  reassembling,  the  Honorable  Edward  J.  Phelps  continued  his 

argument. 

At  t  J),  in.  the  Tribunal  adjourned  to  the  next  day  at  11.30  a.  m. 

Done  at  Taris,  the  liSth  of  June,  1803,  and  signed: 

The  rrc.'<idcnt :   AlPH.   DE   COUUCEL. 

The  Agent  for  the  United  states:   JOHN   W.   FOSTER. 

The  Agent  for  Great  Jiritain:   CHAKLES   U.   TuPPEE. 

The  Secretary  :  A.  ImBEUT. 

Translation  certified  to  be  accurate: 

A.  Bailly-Blanchard,  )  .,    r,       .     . 

'  }  CoSccrctanes. 

H.  CUNYNGIIAME,  ) 


PROTOCOL  XLVII. 

MEETING   OF   THURSDAY,  JUNE  29,  1893. 

The  Tribunal  assembled  at  11.30  a.  in.,  all  the  arbitrators  being 
pie-eat. 

The  Honorable  Edward  J.  Thelps  resumed  his  argument. 

At  1.30  the  Tribunal  took  a  recess. 

On  reassembliug,  the  Honorable  Edward  J.  Phelps  coutiuaed  his 
argument. 
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At  I  p.  III.  tlu'  Trihuiial  adiDUincd  until  iNroiulay,  July  3rd,  at  11.30 
a.  111. 

DoiH'  at  Paris,  tlie  -!>tli  of  June,  1893,  and  signed: 

The  VrexUltnt :   AlPII.   DE   COURCEL. 
The  .hjiiit  for  the  rnitcd  SIiiIih:    JoIIN    W.    FoSTEE. 
The  J<jciil  for  (hint  Jlrilain  :    ClIARLES    II.  TUPPER. 
The  Seciclary  :   A.    IMUERT. 

Tiaiislation  cert i Hod  to  be  accurate: 

A.    UAILLY-IjLANCIIAKD,  )   .,     ^,         ,      . 
11.  CUiNVNGlIAME,  ) 


PllOTO('(JL  XL VIII. 

MEETING    OF    MoNDAV,    JULY    3,    1893. 

The  Tiilmiial  assembled   at    11.30  a.  in.,  all    the  arbitrators   being 
present. 

The  Honorable  Edward  J.  Phelps  resumed  his  argumeut. 
At  1.30  the  Tribunal  took  a  recess. 

On  reassembling,  the  Honorable  lulward  J.  Phelps  contiuned  his 
argument. 

At  4  p.  111.  the  Tribunal  adjourned  to  the  next  day  at  11.30  a.  in. 
Doue  at  Paris,  the  3rd  of  July,  1803,  and  signed: 

The  ProiUhnt:   ALPII.   DE   CoURCEL. 
The  Aycnl  for  the  United  Staler:   JOIIN    VV.   POSTER. 
The  Aijmt  for  Great  liritahi :   CHARLES   H.   TUPPEB. 
The  Sarctary  :    A.    IMBERT. 

Translation  certilied  to  be  accurate: 

A.  IJailly-Blanciiard,  )  .,    .,       ,     • 

11.   OlLWiNailAME,  ) 


PliUTOCOL  XLIX. 

MEETING    OF    Tl'ESDAY,  .JULY  4,  1893. 

The  Tribunal  assembled  at  11.30  a.  m.,  all  the  arbitrators  being 
present. 

The  Honorable  Edward  J.  Phelps  resumed  his  argumeut. 

At  l..'>0  the  Tribunal  took  a  recess. 

On  reassembling,  the  Honorable  Edward  J.Phelps  continued  his 
ar;;ument. 


PiiOTO(  UI.S.  4<J 

At  1  p.  m.  the  Tribunal  iidjourncd  lo  the  next  diiy  ;it  I  |.;;o  ;i.  m. 
J)'jik;  :it  Paris,  ilic  Itii  of  .Inly,  Isii.;,  mid  si^^ncd: 

I'lic  I'lisul,  1,1  :  Al.l'JI.  JJK   Coi   l{('i;i.. 

The  .h/Dil    for  Ihc   I'liiird  SIkIih:  .IoII.N    W,    ]■'(  »SI'i;i:. 

riif  .l.jdit  for  drail  Hiiliiiii  :  (' II  A  U  I.JOS    1 1 .  TUTIM-U. 

I'hv  Snnlaii):  A.  I.MUIOUT. 

Translation  certitied  to  be  accurate^: 


A.   I>AILLV-l}LAN(:iIAltD,   /    ^,      ,,  ,       . 

,,    ^,  ■  (  (>  t^ccichincs. 

11.  CUNYNGIIAME,  ) 


IMJOTOCOL  \j. 

i\iKiOTiN(i  oi'  w  i:!)iM;si) A  V,  .nl|,^    r>,  1,S!);>. 

The  Tribuniil  assembled  at  II.-'IO  :i.  ni.,  all  llie  ;iibilrat(»rs  bcin.L; 
present. 

The  Honorable  lM[\\ard  .).  IMielps  resnincd  his  ar.uninent. 

At  l..'}0  tlio  Tribnnal  took  a  re,ce«s. 

Oil  reassembling,  the  Honorable  i'ldward  J.  IMielps  eonlinued  his 
argument. 

At  4  p.  Ml.  tlu^  Tribnnal  adjourned  to  the  next  day  at  11. ."JO  a.  in. 

Dune  at  Paris,  the  oth  otMuly,  181)3,  and  siiined: 

The  I'nshlriil :    AlI'H.  DI;   Coi  UCJOL. 
The  Agoil  for  Ihv  liiilid  Shilcs  :    doiIN    W.    Fo.STJlK. 
The  .l<ieiil  for  (Ireal  llrilaiii :    ClIAULKS    II.  TlTPEK, 
The  Seeretanj  :   A.  ImBEUT. 
Translation  certitied  to  be  aeeurate: 

A.  1>ailly-Blanciiaui),  )  .,    .,       ,     • 

U.  CUJNVMGUAME,  ) 


PKOTOCOL  LI. 

MEETING   OF    THUUSDAV,  .JULY   0,  1893. 

The  Tribunal  assembled  at  11.30  a.   m.,   all   the  arbitrators  being 
present. 

The  Honorable  Edward  ,1.  IMielps  resumed  his  alignment. 
At  1.30  the  Tribunal  t(-i}J<  a  recess. 

On  reassenddiny,  the    Honorable   h'dward  d.  Phelps  eontinned   his 
ar,yunient. 

At  1  p.  m.  the  Tribunal  adjourned  to  the  next  day  at  11.30  a.  in. 
Done  at  Paris,  the  Gth  ot  duly,  1803,  and  si«4ned: 

The  Prvfiidrnt:   AlPU.  DE  CoURCEL. 
The  Agent  for  the  I'nHed  Sldten:   JOUX   W.   FoSTEK. 
The  Aijint  for  Great  Britain:   CHARLES    H.  TurrEE. 
The  Secretary:   A.  ImEEKT. 

Translation  certitied  to  be  accurate: 

A.  Dailly-Blanciiaud.  ?/,.,,•„  « 

II.  CUNYNGnAME,  ) 

U  S — VOL  1 tt 
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l'K()T<)(()L  LTI. 

JIEF/n^ft    Ol-    IIMDAV,  .n  I.V    7,  1S«),3. 

Tlie  Tribunal   assciiibUMl    at    ll.;5()  a.   in.,  all  tlic  arbitrators  beiii'r 
Itresc'iit, 
The  Il»)ii()ral>le  Julwaid  ,1.  Tlit'lps  lesiuiicd  lii.s  arjiiiincnt. 
At  1.30  tbc  Tribunal  took  ji  recess. 

On  rcasscmblinj^,  tlie  Honorable  Edward  J.    IMiclps  continued  liif 
ar<;iMucnt. 

At  4  ]).  ni.  tlie  Tribunal  adjourned  to  tlic  next  day  at  2  ]».  m. 
Done  at  i'uris,  tbe  7tli  of  July,  1893,  and  signed: 

The  Prcxichiit:   Al.PII.  DE  COURCEL. 
The  Agent  for  the  United  Stales:  JoniS'    W.   FOSTER. 
The  Afjnit  for  Great  Pritiiiii :   (JlIARLES   II.  TUITER. 
The  Secretary  :   A.  iMliEUT. 

Translation  certified  to  be  accurate: 

A.  IJAiLLY-BLATsCHAiiD,  )  (jo- Secretaries. 
n.  Cunyngha:me,  ) 


PROTOCOL  LI II. 

JIEETING   OF   SATIRDAV,  JILY  8,  1893. 

The  Tribunal  assembled  at  2  ]).  ni.,  ail  the  arbitrators  beiuf;: 
l)reser,t. 

The  Honorable  Edward  J.  Thelps  continued  and  concluded  his  argu- 
ment. 

Sir  Charles  IJussell,  in  the  name  of  his  collea<iues,  thanked  the 
members  of  the  Tribunal  for  the  kind  attention  with  which  they  had 
followed  the  lenj^thy  debates.  He  also  thanked  the  secretary,  cosecre- 
taries,  aud  assistant  secretaries  of  the  Tribunal,  as  well  as  the  private 
secretaries  of  the  aibitrators  for  their  obliging-  and  useful  assistance. 

The  Honorable  Edward  J.  Phelps  indorsed  tiie  renuuks  of  Sir 
Ciuirles  llussell  in  the  name  of  counsel  lor  the  Government  of  the 
United  State.s.  He  referred,  on  behalf  of  all  his  colleaj;ues,  to  the 
ability  and  courtesy  with  which  the  [)rcsidcnt  had  directed  the  discus- 
si(»ns,  and  he  renewed  the  expression  of  their  gratitude  for  the  hospi- 
tality of  Eraiu-e. 

The  ])residcnt  thereupon  announced  that  the  Tribunal  would  take 
the  case  under  consideration. 

Sir  Charles  liussell  and  the  Honorable  Edward  J.  Phelps  expressed 
their  desire  that  in  case  the  Tribunal,  during  its  deliberations,  should 
find  it  necessary  to  obtain  from  counsel  any  further  information,  the 
refpu\st  for  such  information  and  the  answer  thereto  should  be  iu 
writing. 


r'KOTOCOLS.  f)] 

TIh^  president  i'ei)lie(l  lliat  Mie  'rril)iiii:il  would  liikeiiote  of  tlie,  re(|iiest 
lis  Ciir  iis  possible,  willioiil,  lioweNcr  siiiieiideiin;;;-  tlu;  rijflit  ^iveii  it  \>y 
the  treaty  of  itHiuiriii.n  :ill  siieli  iiironii;i(ioii,  whether  oral,  \vritt<'ii,  or 
])i'iiited,  as  it  ini};ht  deem  useful. 

The  iij^eiit  of  Her  Uritiiiinie  IM.ijesty  aiiiiomieed  that  the,  aj;(Mit  of  the 
United  States  and  lie  would  reinain  in  I'ai  is  at  the  disiKjsitioii  of  tlic 
Tribunal. 

At  4  ]).  ni.  th(^  Tribunal  adjiuirned. 

J)ouc  at  I'aris,  the  Sth  of  duly,  181)3,  and  sifjncd: 

The  I'irxuknl:   Aj.l'll.  DE   COURCKL. 
The  Ai/nil  for  the  Uiiiled  States :   JOIIN  W.  FOSTER. 
The,  A  (J  e  lit  for  (Ircat  liritain  :   (JlIAI.'LKS  II.  TurrEli. 
The  .Secretary  :   A.  iMliEUT. 
Translation  eertilied  to  be  accurate: 

^,   ,,  '     (Jo- Secretaries, 

H.  CUJMYNGHAME,  ) 


PK()T()(X)L  LTV. 

MEETINGS   FROM   JULY    H)   TO    AUGUST   14,    1893. 

Tlie  Tribunal  of  Arbitration  asscinbled  with  closed  doors,  all  the 
arbitrators  being"  present,  on  IMonday,  July  lOth,  18!)3,  and  deliberated 
during'  successive  meetings  until  Monday,  August  14th,  inclusive,  upon 
the  questions  submitted  to  its  decision. 

During  these  deliberations  Lord  Uaunen  presented  the  following- 
motion: 

That  the  award  of  this  Tribunal  be  given  in  the  form  following: 

Whereas  by  a  treaty  between  the  United  States  of  America  and  Great 
Lritain  signed  at  Washington  February  liOth,  1802,  the  ratifications  of 
which  by  the  (Governments  of  the  two  countries  were  exchanjjed  at 
London  on  May  the  7th,  1892,  it  was,  amongst  other  things,  agreed  and 
concluded,  that  the  questions  which  had  arisen  between  the  Govern- 
ment of  the  United  States  of  America  and  the  Government  of  Her 
liritaniiic  Majesty  concerning  the  Jurisdictional  rights  of  the  United 
States  in  the  waters  of  Bering  Sea,  anil  concerning  also  the  preserva- 
tion of  the  fur  seal  in  or  habitually  resorting  to  the  said  sea,  and  the 
rights  of  the  citizens  and^subjects  of  either  country  as  regards  the  tak- 
ing of  fur-seals  in  or  habitually  resorting  to  the  said  waters,  should  be 
submitted  to  a  Tribunal  of  Arbitration  to  be  com[)osiMl  of  seven  arbi- 
trators, who  should  be  appointed  in  the  following  nianner,  that  is  to 
say,  two  should  be  named  by  the  President  of  the  LTnited  States;  two 
should  be  named  by  Her  Britannic  ^lajesty;  His  Lxcellency  the  Presi- 
dent of  the  French  Republic  should  be  jointly  requested  by  the  high 
contracting  parties  to  name  one;  His  Majesty  the  King  of  Italy  should 
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be  so  nMjiu'stod  to  iiiiiiic  one;  His  ,M;ijo.sty  llie  Kiiiy;  of  Swodon  ;um1 
Norway  should  be  so  riMHiested  to  naiiK'  one;  tlir  seven  arbitrators  to 
bo  so  uaiiie«l  should  lie  jurists  of  distiii.^nislied  reputation  in  their 
respective  count  lies,  and  the  seltM-l  in  j^"  powers  should  be  requested  to 
clioose,  if  possible,  Jurists  who  are  ac«niaiiited  with  the  10nj;lisli 
lan<,Mia.ue; 

And  whereas  it  was  lurther  agreed  by  Arlicie  11  ol'  the  said  treaty 
that  the  arbitrators  should  meet  at  Paris  within  t\\eiit.\  days  after  the 
deli\  cry  of  the  counter-case  lUi'iitioned  in  Article  IN,  ami  should  pro 
ceed  inijiartially  and  carefully  to  examine  and  decide  the  <ineslious 
M  hich  had  been  or  should  be  laid  before  them  as  in  th»'  said  treaty  i)rO' 
vided  on  the  jiart  of  the  (Governments  «>f  the  I'nited  States  and  of  Her 
Britannic  Majesty  resi)ectively,  and  that  all  (|Uestions  considered  by 
the  Tril)unal  including' the  final  decision  should  be  determined  by  a 
majority  of  all  the  arbitrators; 

And  whereas  by  Article  \l  ol  the  said  treaty,  it  was  further  [)ro- 
vided  as  follows: 

In  (U'(i(lii)ii  the  matters  sultmittod  to  tlie  said  arbitrators,  it  is  af-r.-ed  that  tlio 
followiiij:;  live  )>oints  shall  bi-  siibiiiitted  to  tlu'iii  in  order  t!iat  theii  award  shall 
embrace  a  distinet  decision  upon  each  of  said  live  jioints,  to  wit: 

1.  What  exelnsive  Jnrisdiction  in  the  sea  now  known  as  the  JJering  Sea,  and  what 
exclusive  ri,':;hts  iu  the  seal  lislnrics  therein  did  linssia  assert  and  exercise  i)rior 
and  up  to  the  time  of  the  cession  of  Alaska  to  the  United  States f 

2.  Ib)W  far  were  these  claims  of  Jnrisdiction  as  to  the  seal  lisheries recognized  and 
conceded  by  Great  IJritain? 

3.  Was  the  body  of  water  now  known  as  the  Hering  Sea  inclmled  in  the  ]»lirase 
Tacifie  Ocean  as  used  in  the  treaty  of  1825  between  (Jroat  ISritatn  and  K'nssia;  and 
what  rifjhts,  if  any,  iu  the  lieriui^  Sea  were  held  and  exclusively  exercised  by  Kussitv 
after  said  treaty? 

4.  Did  not  all  the  riu;hts  of  K'nssia  as  to  jurisdiction  and  as  to  the  seal  lisheries  iu 
Bering  Sea  east  of  the  water  boundary  iu  the  treaty  lietwi'en  the  United  States 
ami  Russia  of  the  30th  of  March,  lStj7,  jtass  uuini])aired  to  the  I'nited  States  under 
that  treaty? 

5.  Has  the  United  Stat(;s  any  riiiht,  and  if  so  what  rij;hl,  of  protection  <m-  prop- 
erty Ml  the  fur-seals  friMiueutinij  the  islands  of  the  United  States  in  I5(  ring  Sea 
wlien  such  st-als  are  found  outsidi-  the  ordinary  :>-mile  limit  f 

.And  whereas  by  xirticle  \'ll  of  the  sai<l  tieaty  it  was  further  agreed 
as  follows: 

If  the  determination  of  the  foregoing  (jinistions  as  to  the  exclusive  jurisdiction 
of  the  United  States  shall  hiave  the  subject  in  sn<'li  jxisitiou  that  the  concnirence 
of  (ireat  Uritain  is  necessary  to  th(^  establishment  of  regulations  for  the  proper  pro- 
tection and  preservation  of  the  fur  seal  in  or  habitnally  resorting  to  tlni  Hering  Sea, 
the  arbitrators  shall  Hicn  determine  what  concurrent  regulations,  outside  the  juris- 
dictional limits  of  the  rtispective  Governments,  are  necessary,  and  over  what  waters 
such  regulati<ui8  should  exli:nd; ' 

The  high  contracting  parties  furtlu'ruutre  agree  to  coojierate  iu  securing  the  adhe- 
sion of  other  powers  to  such  regulations. 

And  whereas  by  Article  VIII  of  the  said  treaty,  after  reciting  tliat 
the  high  contracting  i>arties  had  fouml  themselves  uinible  to  agree  upon 
a  reference  which  should  include  the  questiou  of  the  liability  of  each 


T'itr)'r()(;oi-R.  Ti.'J 

for  tlic  injuries  iill(';;'('<l  (o  lijivc-  Ixm'Ii  siishiiiicd  hy  I  lie  ol  lici- (»r  hy  its 
(it  izciis  in  coiiiiccMioii  witli  (lie  c.laiiiis  inrsciitcd  ;iim1  iir^cd  hy  it,  and 
that  "'tlioy  were  solicitous  that  this  snliordiiialc  (|ii<'stion  slirudd  not 
intcrrnpt  or  Nmiicr  delay  the  snhinissinn  and  delerniinal  ion  (tf  t  he  main 
(|nestions,'' the  hi.i^h  <t(Md  raeJinj;'  ])aities  a,i;i'eed  that  ''either  oltlieni 
niij;lit  std)init  to  tiio  arbitrators  iiny  question  of  fact  involvecl  in  said 
claims  and  ask  for  ii  (in<liiiji;"  tiieroon,  the  (puistion  of  the  liahility  of 
either  (Jovernment  ujtou  the  facts  found  to  he,  the  suhjeef  offinlher 
ne.uotiatioTi"; 

And  whereas  the  I'residentof  the  United  Statcvs  of  America  named 
tin'  Honorable  -lolin  iM.  I  larlan,  Justice  of  tln^  Suprenu'.  Court  of  the 
United  States,  and  tlie  n(MU)rable  dnlm  'l\  Morjian.  Senatoi-  of  the 
United  Stativs,  to  betwoof  tlu^said  arbilralors,  and  Her  I5rilaiinic  .Maj- 
esty named  the  Kii^lit  Honorable  lord  ilanncn  and  Sir  .John  Tliompson, 
Minister  of  -lustice  and  .\tt<)rney-(  ieiieral  for  Canada,  t(»  be  two  of  the 
said  ai'bitrators,  and  His  i'^xcelleney  the  President  of  the  I'^rench  IJepnb- 
lie,  iKinied  the  IJaron  Ali»lionse  do  Courcel,  Senator,  And)assa(lor  of 
l^'raiiee,  to  be  one  of  the  said  arbitrators,  and  His  Majesty  the  Kinff  of 
Italy  nanu^d  the  Manpiis  l<jinilio  Visconti  Vein)sta,  former  Minister  of 
Foreiji'n  Atl'airs  and  Seiuitor  of  the  Kinji'dom  of  Haly,  to  be  oiu*  of  the 
said  arbitrators,  and  J  lis  JVraJesty  the  Kiug- of  Sweden  and  Noi'way 
named  Mr.  (Jregers  (Irani,  Minister  of  State,  to  beoueof  the  said  arbi- 
trators; 

And  whereas  We,  the  said  Arl)itrators,  so  named  and  ai)])oint(Ml,  hav- 
iiii^'  taken  upon  ourselves  the  burden  of  the  saiil  arbitration,  and  liaving 
duly  met  at  Paris,  ))ro(*ee(led  impartially  and  carefully  to  examine  and 
decide  all  tluMpieslions  sul)mitted  to  us,  the  said  arbitrators,  under  the 
said  treaty  or  laid  before  us  as  ])rovided  in  the  said  treaty  on  tlie  part 
of  the  (lo^ernments  of  II(m-  Jiritannic  JMajesty  and  the  United  States, 
respectixely : 

Now  \\'e,  the  said  Arbitrators,  havinii'  impartially  and  carefully  exam- 
ined the  said  (piestions,  do  in  like  manner,  by  this  our  award,  deciide 
and  determine  the  said  questions  in  manner  followin.u,  that  is  to  say, 
we  decide  and  determine  as  to  the  live  points  menti()ne<l  in  Article  VI 
as  to  which  our  Award  is  to  embrace  a.  distinct  decision  upon  each  of 
them: 

As  to  the  lirst  of  the  said  live  points.  Wo,  the  said  ^Vrbitrators,  do 
decide  and  determine 

As  to  the  seeond  of  the  said  live  points,  We.  the  said  Arbitrators,  do 
decide  and  determine 

As  to  the  third  of  the  said  liv<>  ])oints.  We.  the  said  Arl>itrators,  do 
decide  and  determine 

As  t()  the  fonrtli  of  the  said  live  points.  We,  the  said  Arbitrators,  do 
decide  and  determine 

As  to  the  tifth  of  the  said  live  points,  We,  the  said  Arbitrators,  do 
decide  and  determine 
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And  wlioieas  the  al'oiesaid  (letcriiiiiiMtioii  nf  (lie  foregoing  questions 
as  to  the  exelusive  jiiiisdiction  of  the  I'nited  States  mentioned  in 
Article  VI  leaves  the  snhjeet  in  such  a  position  that  the  eoncnnence 
of  Great  Britain  is  necessary  to  the  establishment  of  rejLinlations  for 
the  proper  protection  and  preservation  of  the  lur  seal  in  or  hahitnally 
resorting  to  the  Bering  Sea,  We,  tlie  said  Arbitrators,  do  therenpon 
determine  tliat  the  following  concnrrent  regulations  outside  the  Juiis- 
dictional  limits  of  the  respective  (lovernments  are  necessary  and  tliat 
they  should  extend  over  the  waters  hereinalter  mi  ntioncd ;  that  is 
to  say 

And  whereas  the  Government  of  Her  Britannic  Majesty  did  submit 
to  the  Tribunal  of  Arbitration  under  Article  VII I  of  the  said  treaty 
certain  questions  of  fact  involved  in  the  claims  leferred  to  in  the  said 
Article  VI 11  and  did  also  submit  to  us,  the  said  Tiibunal,  a  statement 
of  the  said  facts,  as  follows;  that  is  to  say 

We,  the  said  Arbitrators,  do  decide  and  determine 

And  whereas  each  and  every  question  which  has  been  considered  by 
the  Tribunal  has  been  determined  by  a  majority  of  all  the  arbitrators: 

Now  we  do  declare  this  to  be  the  tinal  tlecision  and  award  in  writing 
of  this  Tribunal,  in  accordance  with  the  treaty. 

Made  in  dui>licate  at  Paris  and  signed  by  us  tlie day ,  in 

the  year  1803. 

After  an  exchange  of  views  betv/eeu  the  Arbitrators,  it  was  agreed 
that  the  form  ])repared  by  Lord  Llannen  be  ado^jted  as  a  basis  tor  the 
wording  of  the  award. 

The  preamble  of  this  form  having  been  unanimously  voted,  without 
modification,  the  arbitrators  ])assed  to  the  consideration  of  tlie  live 
points  mentioned  in  Article  VI  of  the  treaty  of  February  2!lth,  1892. 

As  to  the  first  point,  relating  to  the  rights  exercised  or  claimed  by 
Ilussia  in  Bering  Sea,  the  arbitrators  recognize  that  a  distinction  must 
be  made  between  ditfeient  periods. 

After  some  discussion  as  to  the  events  which  preceded  the  iikase  of 
1821,  it  was  decided  that  these  might  be  left  aside  as  not  being 
material  to  the  decision  of  the  questions  submitted  to  the  Tribunal. 

In  consequence,  Baron  de  Courcel  i)resented  the  following  project  of 
decision : 

15y  the  iikase  of  1821,  Russia  claimed  jurisdiction  in  the  sea  now  known  as  tlio 
IJeviuj^'s  Sea,  to  the  extent  of  100  Italian  miles  from  the  coasts  and  islands  bel()nj;iug 
to  her,  but,  in  the  course  of  the  negotiations  which  led  to  the  conclusion  of  tho 
treaties  of  1824  with  the  United  States  and  of  1825  with  Great  Britain,  Russia 
admitted  that  her  jurisdiction  in  the  said  sea  should  lie  restricted  to  the  reach  of 
cannon  shot  from  shore,  and  it  ajijiears  that,  trom  thai  tiiiu^  up  to  the  time  of  the 
cession  of  Alaska  to  the  I'nited  States,  Russia  never  asserted  in  fact  or  exercised 
any  exclusive  jurisdiction  in  Bering's  Sea  or  any  exclusive  rights  in  the  seal  lisherles 
therein  beyond  the  ordinary  limit  of  territorial  waters. 

This  was  adopted  by  a  majority  composed  of  Baron  de  Courcel,  Mr. 
Justice  Harlan,  Lord  Uannen,  Sir  John  Thompson,  Marquis  Viscouti 
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Vcnosta  and  Mr.  Grej^erH  (iraiii.  Senator  M(>rf,^an  voltd  iij^aiiiKt  it, 
rcscrviiiji"  unto  liirnsclf  to  proposes  an  iinicndincnt,  when  tlic;  second  point 
would  liavc  been  considci^'d. 

As  to  tlic,  second  of  the  siiid  live  points  nuMitioncd  in  Article  VI,  llie 
following'  decision  was  ndopted  by  a  iniijority  composed  (»f  tlie  Uaion 
de  Oourcel,  Mr.  Justice  Ilarlan,  Lord  Ilannon,  Sir  .Jolin  Thompson, 
Marquis  Vis(;outi  Veuosta,  and  Mr.  Greji;ers  (Inim: 

(jieat  Britain  diil  not  recognize  or  concede  any  claim,  npou  the,  part,  of  linssia,  to 
exclusive  jurisdiction  as  to  the  seal  tiHlicrics  in  Bering  Sea,  ontsidi-  oC  ordinary 
territorial  watciH. 

Senator  Moigan  voted  :ij;ainst  and  presented  the  Ibllowin;;  inolion  as 
a  substitute  for  the  decisions  as  to  the  two  first  points: 

1.  From  tlio  time  tliat  Ivussia  first  discovered  and  occu]ti((d  Bering  S<^a  and  tiie 
(!()asts  and  islands  thereof,  until  she  ceded  a  portion  thereof  to  the  United  States, 
slie  claimed  the  seal  lisheries  in  Bering  Sea  and  exercised,  extlnsively,  the,  right  to 
the  usufruct,  and  to  own  the  product  of  such  seal  lisheries,  and  to  protect  the  same 
against  being  interfered  with,  in  those  waters,  by  the  people  of  any  other  country; 
and  also  the  exclusive  jurisdiction  that  was  found  necessary  for  those  purposes;  and, 
also,  the  exclusive  jurisdiction  to  regulate  the  hunting  of  fur-seals  in  those  waters; 
and  to  grant  the  right  of  hunting  them,  to  her  own  subjects. 

2.  The  attitude  of  Russia  towards  the  fur-seal  lisheries  in  Bering  Sea,  as  des<'i  ibed 
above,  being  known  to  Great  iiritain,  she  accjuiesccd  in  the  same  without  objei-tiou. 

This  motion  was  uegatived  by  all  the  arbitrators  except  Senator 
Morjian. 

As  to  the  tliii-d  of  the  said  live  points  mentioned  in  Article  Vf,  it  was 
a<;reed  that  the  two  questions  therein  contained  should  be  consi(h'red 
separately. 

On  the  first  of  tliese  questions  the  following  decision  was  unanimously 
adoi)ted: 

The  body  of  water  now  known  as  the  Bering  Sea  was  included  in  the  jdirase 
"Pacific  Ocean"  as  nscd  in  the  treaty  of  1825  between  Great  Britain  and  Kiissia. 

On  the  seeoud  of  these  questions  the  following  decision  was  adopted 
by  a  majority  composed  of  Baron  de  Courcel,  Mi\  Justice  Ilarlan,  Lord 
llannen,  Sir  John  Thompson,  Marcpiis  Visconti  Veuosta,  and  Mr. 
Gregers  Gram,  Senator  JMorgan  voting  in  the  uegative: 

No  exclusive  rights  of  jurisdiction  in  Bering  Sea  and  no  exclusive  rights  as  to  seal 
fisheries  therein,  were  held  or  exercised  by  Russia  outside  of  ordinary  territorial 
waters  after  the  treaty  of  1825. 

Baron  de  Courcel  remarked  that,  in  adhering  to  the  decision  which 
had  Just  been  adopted,  his  intention  is  to  state  tlie  position  held  by 
Kussia  in  the  Bering  Sea  oidy  in  as  far  as  it  has  been  presented  for  the 
consideration  of  the  Tribunal  of  Arbitration  by  the  two  (Jon  ernments 
who  have  constituted  the  said  Tribunal,  and  that  he  by  no  means 
intends  to  prejudge  the  appreciation  made  by  Russia  herself,  as  that 
l)ower  has  not  been  heard  by  the  Tribunal,  nor  placed  in  such  a  situa- 
tion as  to  n)ake  her  views  known  to  the  same. 
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As  to  tlie  Inurtli  of  tlio  said  liv«^  ])oiiits  montioncd  in  Article  YI.  tli(v 
foUowiiij;  (locision  was  ])roi)oso(l  by  Loi<l  Ilaiiiicii: 

Tlial  ;»I1  the  liijlits  of  Hiissiu  as  to  Jiirisdiption  aixl  aa  to  the  seal  fisheries  in 
Htfiiiig  Si-a  east  of  tht-  watei-  boiimlary  in  the  treaty  tietween  the  United  .States  an«l 
Knssia  of  the  SOtli  March,  lS(i7,  did  i>ass  nniinpaired  to  the  United  States  nndcr  the 
fiai<l  treaty. 

Tliis  pi'ojiositioii  was  iinaiiiinously  adopted. 

As  to  the  Jiftli  of  the  said  five  points  mentioned  in  Ailicle  VI,  the 
folhiwing'  decision  was  proposed  by  Lord  Ilannen: 

Tlie  United  States  lias  not  any  ri<rht  of  jiroteetion  or  jiroperty  in  the  fur  seals  fre- 
quent inji  the  islands  of  the  United  States  in  IJering  Sea,  when  snch  seals  are  found 
outside  the  ordinary  r>-niile  limit. 

This  proposition  was  ado]>ted  by  a  majority,  eonijiosed  of  IJaion  dc 
Coureel,  Lord  Ilannen,  Sir  Jolin  Thomj^son,  Marrpiis  Visconti  Venosta, 
an«l  iNIr.  (lre.<iors(}ranK  Mr.Jnstice  Ihiihm  ;ind  Senator  Morj^an  voted 
in  the  negative,  and  stated  lliat,  in  their  ojiinion,  tlie  I'nited  States 
owned  the  lierd  of  seals  which  freqnented  the  ishinds  of  the  United 
States  in  Berin^n-  Sea,  and  were  entitled  to  em])loy  for  tlieir  protection, 
when  fonnd  outside  the  ordinary  3-mile  limit,  th(>  same  means  that  an 
individual  mi.uhtle.nally  emjiloy  for  the  jiroteetion  of  his  jirdperty.  They 
also  stated  that  in  their  opinion,  independently  of  any  ri<iht  of  pi-operty 
in  the  fnr-seals  themselves,  the  United  States,  as  the  owner  and  pro- 
prietor of  the  indnstry  condncted  on  the  I'ribilof  Islands,  and  which 
industry  ('(msisted  in  taking- iiirseals  on  those  islands  for  commercial 
purposes,  had  the  right  to  protect  the.se  aninuds  against  being;  taken 
in  the  open  waters  of  licring  Sea  and  the  North  Pacific  ()<'ean  outside 
of  territorial  waters,  by  any  method,  such  as  jielagic  s<'aling-,  which 
would  necessarily  exterminate  the  race. 

Senator  IMorgan  thereupon  submitted  the  following  motion: 

I  jiropose  to  amend  the  jiroposed  award  and  decree  hy  insertinji,  after  the  words 
vol  atiji,  the  wfud  special,  and  at  the  end  of  the  proposed  award  and  decree,  the 
following  words:  "hcijond  Iher'ujhls  that  all  nations  hare  nndcr  the  inlcrnalional  lair,  in 
respect  of  self-protection  and  self-defense.'' 

So  that  the  entire  award,  ns  to  point  five  in  Artirle  VI  of  the  treaty,  would  read  as 
follows,  viz:  .ts  to  the  fifth  of  the  said  points,  ire,  beinfj  a  majoritif  of  the  said  arhitra- 
iors,  do  decide  and  dilerniiiie  that  the  United  States  has  not  anij  special  rif/ht  of  protection 
or  property  in  the  far  seals  frei/nenting  the  islands  of  the  I'nited  Stales  in  lierinf/  Sea, 
nhen  siirh  seals  arc  fonnd  onhide  the  ordinary  Smile  liiiiil,  heyond  the  rii/hls  that  all 
nations  hare,  nndcr  the  international  law,  in  respect  of  self -protect  ion  and  self-defense. 

Mr.  .lustice  Harlan  :iii(l  Senator  ]\rorgan  voted  in  favor  of  this  amend- 
ment, stating  tlnu  as  tlieir  views,  as  above  set  forth,  upon  the  question 
of  pro])erty  and  iirotection,  were  not  accepted  by  the  majority,  they 
would  ]irefer  the  :inswer  to  the  fifth  point  to  be  in  the  words  indicated 
by  the  last  amendment  proposed  by  Senator  Morgan,  rather  than  in 
the  words  apjiroved  by  the  mn jority. 

Lord  Ibinuen,  Sir  John  Thompson,  ^lanjuis  Visconti  ^'enosta,  and 
Mr.  Gregcrs  Gram  voted  against  the  proposed  an:eudmeut. 
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Baron  do  Couiccl  abstained  Ironi  voliii^'. 

In  consciiiKMice  tlio  aincndmciil  idoposcd  I)y  Ronntor  .M()ii;;iii  \\;is 
rejected. 

Ml'.  ( I  rebels  (ham  here  cxjucssed  (lie,  desire  tliat  it  Ix^  w<'ll  under- 
stood that  tlio  Tribunal,  in  answering-  as  it  has  done,  the  fbrej,^()in;,' 
(piestions,  did  not  projjose  to  decide  vvliat  arc,  according?  to  th(i  jirinci- 
)»l<^s  of  iuternalional  law,  the  nrdiniiry  limits  of  territoriiil  wsiteis. 

IMie  Mibitrators  concur  tlmt  they  do  not  lee!  tliemsehcs  cjilleil  on  to 
decide  what,  accord  in  <;•  to  the  i)rinciples  of  inlcrmilioniil  law,  uic,  the 
<)r<linary  limits  of"  territorial  waleis. 

M'liose  limits  have  been  assumed  Ibr  the  i)nr])oses  oC  the  aw  aid  to  lie, 
3  miles  IVom  the  coast,  in  accordance;  with  tiui  wording  of  tlie  tittii  (|ue,s- 
tion  of  Article  VI  of  the  treaty. 

Senator  Morgan  here  asked  that  the  follow  in<;-  motion  be  taken  into 
consideration : 

I  move  that  tho  Tribunal  of  Arbitration  prorood  in  such  order  as  may  be  proper, 
Itei'ore  a  liual  award  is  made  in  tlie  easc!,  to  cousidc-r  and  dedans  the  ri.ulits  r>l  the 
citizens  and  subjects  of  eitlicr  country  as  rej;ards  thc^  takiiij;  of  fur-seal  in  or  res(»i-t- 
\]\jX  to  the  waters  of  Heriiii>'  Sea. 

This  iu(iuiry  and  decision  incltnlcs  tho  entire  herd  that  resorta,  habitually,  in  tlio 
sunnuer  and  autumn,  to  the  islands  of  St.  I'aul  and  St.  (Jeor;;e,  in  Jierinj,'  Sea. 

The  answers  given  to  the  five  points  stated  in  Article  VI  of  the  treaty  do  not,  in 
my  judgment,  answer  the  question  above  stated,  which  the  treaty  provides  shall  he 
submitted  to  tho  Tribunal  of  Arbitration ;  and  an  award  that  docs  not  specilic.illy 
answer  that  question  can  not  be  "a  full,  perfect,  and  final  settlement  of  all  tlio 
questions  ref<'ncd  to  tho  arbitration."' 

I  would  proceed  to  point  out  the  grounds  and  reasons  on  which  I  base  tlii.s  motion, 
but  I  am  aware  that,  in  the  opinions  delivered  by  a  majority  of  the  arbitrators,  liiey 
coiisi(l(n'  cither  tliat  this  question  is  not  re(iiiired  by  the  trt^aty  to  bo  specilic-illy 
answered  or  that  it  has  been  answered,  in  eli'eet,  by  a  decision  of  a  majority  of  tho 
Tribunal  upon  the  lil'th  ]ioiut  stated  in  Article  VI  of  the  treaty,  iindt^r  which  the  Tri- 
bunal is  acting. 

This  nu)tiou  gave  rise  to  a  debate. 

Mr.  .lustice  Harlan  and  Senator  jNTorgan  voted  fm*  its  adoj^tion. 

Baron  de  Courcel,  Ijord  Ilannen,  Sir  John  Thompson,  Mar(iuis  \'is- 
conti  Venosta,  and  jMr.  (Jrcgers  (Jram,  const  itiiting  a  majority  of  the 
arbitrators,  considered  that  the  answers  to  all  the  (juestions  rel'crrcd  to 
in  Article  I  of  the  said  treaty  are  to  be  Ibund  in  the  decisions  which 
have  been  rendered  uiion  the  li\e  points  mentioned  in  Article  VI,  and 
voted  against  this  motion. 

In  (consequence,  the  motion  was  rejected. 

The  arbitrators,  having  reached  this  i)oint  of  their  deliberations,  con- 
curred in  holding  that  the  decisions  rendered  by  them  on  the  <iuestions 
as  to  the  exclusive  Jurisdiction  of  the  United  States,  mentioned  in 
Article  Xl  of  the  treaty,  ''leave  the  subject  in  such  position  that  the 
concurrence  of  Great  Britain  is  necessary  to  the  establishment  of 
regulations  for  the  proper  protection  and  preservation  of  the  fiir-scnl 
in  or  habitually  resorting  to  the  Bering  Sea." 
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In  coiisciiuonce  they  jlocidcd  to  ])ass  to  tlio  (;oiisi(lor;ition  of  the  con- 
current i-c^iilalions  called  for  by  Article  VII  of  the  treaty. 

Mr.  .Instice  Harlan  pre-eiilcd  the  lollow  in^i  draft  of  resolution: 

licgulral,  Tiiat  tlio  piirposo  ciJ"  Ai  li<l<>  VII  of  tlitr  treaty  is  to  sciiire,  in  any  and  all 
events,  tlm  iiiopcr  ]>rott'(ti(>ii  ami  ]»ri'sii\  ation  of  the  lu-nl  of  seals  fre<iuentin<^  tlio 
Priliilof  Islanils;  and  in  tlio  franiinji  of  ip^nlations,  nn<lor  the  treaty,  uo  extent  of 
l»elagie  sealing;  slionld  be  allowed  \vlii<li  will  seriously  endanger  the  accoiuiiiisb- 
iiient  of  that  end. 

Senator  Mo-.-.yan  and  Mr.  .Instice  Harlan  voted  for  the  a(h)i)ti<)n  of 
tliis  rcsolnlioii. 

Loid  llannen  and  Mr.  (1  refers  (i ram  declared  that  they  abstained 
from  voting  because  they  found  the  jiroposition  submitted  to  be  of  too 
abstract  a  character. 

Sir  .John  Thomjison  declined  to  vote  on  the  follo\vinf>',  amonj;  other 
grounds:  "That  the  treaty  does  not  <;ive  power  to  the  Tribunal  to  make 
the  provisions  which  may  be  necessary  in  any  and  (ill  crcnts  lor  the 
preservation  of  the  seals,  notably  as  to  the  preservati(ui  of  the  seals 
on  their  breeding-  grounds." 

."Marcinis  Visconti  Venosta  voted  against  the  iu()i)Osition. 

He  remarked  that,  in  order  to  secure  the  lueservation  of  the  fur  seals, 
the  regulations  ought  to  provide  a  system  of  enactments  applicable  to 
the  whole  area,  where,  on  land  as  well  as  at  sea,  is  developed  the  lile 
of  the  seals  resorting  to  IJeiing  Sea,  and  to  be  etpially  accepted  by  all 
nations  the  citizens  of  which  might  compete  in  pelagic  sealing.  Such 
regulations,  however,  woidd  go  lieyond  the  i^owers  of  the  Tribunal  as 
defined  by  the  treaty. 

The  resi)onsibility  of  the  arbitrator-  as  to  the  result  of  their  labors  was 
necessarily  bounded  by  the  limits  of  their  mandate;  they  might  simply 
])rescribe  siudi  measures  ;is  they  would  judge  consistent  with  the  cir- 
cumstances and  with  the  decisions  which  they  might  liave  taken  on  the 
(piestions  of  right,  and  express  the  wish  that  these  regulations  receive 
their  necessary  com[»lemcnt  within  the  lindts  of  the  territorial  jurisdic- 
tion of  the  two  countries,  and  that  they  become  the  object  of  an  under- 
standing with  the  other  nations. 

liaron  de  Courcel  voted  against  the  proposition,  because  he  looked 
ui)on  it,  as  did  Lord  llannen  and  Mr.  Gregers  Gram,  as  being  too 
abstract,  and  also,  because  in  his  oi>inion,  the  treaty,  when  it  prescribed 
the  establishment  of  regulations  for  the  proper  protection  and  preser- 
vation of  the  fur-seals,  intended  that  given  circumstances  should  be 
taken  into  account;  his  view  was  that  the  preservation  of  this  species 
of  aninuils  should  be  regulated,  not  in  the  absolute  interest  of  the 
species,  but  in  the  intert'st  of  the  human  industries  of  which  it  is  the 
object,  without  the  Tribunal  having  to  distinguish  between  the  nature 
of  these  difterent  industries,  whether  they  be  exercised  on  land  or 
whether  they  be  engaged  upon  at  sea,  and  without  it  having  to  favor 
one  to  the  detriment  of  the  other. 


PROTOCOLS.  50 

III  ('()iisc(|ii('ii('(',  llic.  I'csoliil  ion  (•ricrcfl  l>y  Mr.  .Iiisl  ice,  Harlan  Wiis 
rojci'tcd. 

Mr.  Justice  Harlan  I  lien  [)rcs('nt('(l  tlic  lolluw  in<;'  motion: 

'I'liis  'I'rilMiM.il  liiis  power,  :iiiil  it  in  ils  duty,  iiiiilcr  tlio  tif.'ity,  to  jJi'i-Hfrilxi  hik-Ii 
coiic.niiciit  rcj^iiiaf iouH,  (^jvcrin;;  tlm  watciH,  fmtsidu  tiio  jurisdictional  liinitw  ot  tliu 
two  (•omidioa,  oC  both  Hi^riiiff  Sea  and  tli«  North  I'aciiii!  0<caii,  trav(;r«<:d  hy  tho 
fiir-Hcals  in,  or  lial>itnally  rcsortinji;  to,  licrinj^  Soa,  as  may  Ito  J'onnd  nccM-MHary  fur 
Mui  jtropcr  i)r()t(u:ti()n  and  jtrcsorvation  ol"  sncli  himIh,  evon  if  Hurdi  r<'gnlationH,  wli(!ii 
Haiictioncd  hy  Icniwlation  ol'  the  two  OovernnientH,  HJiouhl,  l)y  reason  of  tlieir  ex]»reMH 
l)r()visions,  or  l)y  liieir  ]>ract,ical  oi)eration,  result  in  ])reventing  the  Imntin^^  and 
taUinj^  of  th(;se  seals  duriiiff  the  seasons -when  tlui  condition  of  said  waters  admits 
of  fui'-s(^als  being  taken  by  ])e]agi(!  sealers. 

Senator  Morjyjin  mid  I\Ir.  Justice  Ilarlau  voted  in  favor  of  tliis  motion. 

Lord  IlaiHien  declined  to  vote  on  the  ground,  amoiij^st  »)thers,  tiiat 
the  arbitrators  iire  not  called  on  to  vote  on  abstract  questions  apart 
from  the  facts  as  to  wliich  tlieir  decision  is  to  be  given. 

8ir  .lohii  Tlioiiipsoii  declined  to  vote,  for  the  following^,  amonj;-  other, 
reasons: 

Tiiat  the  views  of  the  several  arbitrators  on  this  and  other  abstraetfiuestions  relat- 
ing to  regulations  have  b(;en  better  exjiressed  during  the  deliberations  of  the  jiast 
weeks  than  in  the  form  of  the  present  resolution. 

Ml",  dram  abstained  from  voting;  on  the  ground  that  the  resolution 
proposed  will  luive  for  him  no  i>ractical  value,  as  his  vote  on  regula- 
tions will  not  in  any  Avay  be  afite(;ted  by  sucli  <j[uestion. 

Marquis  Vis(;()nti  Venosta  likewise  abstained  from  voting. 

He  believed  that  the  treaty,  in  its  Article  VII,  liad  in  view  the 
restriction  and  not  the  prohibition  of  the  exercise  of  the  right  of  pelagic 
sealing  on  the  high  sea.  He  was  disposed  to  vote  for  ellicacious  meas- 
ures in  order  to  prevent  what  might  be  essentially  destructive  for  the 
species  in  this  tishing.  But  after  having  recognized  the  right,  lie  did 
not  feel  authorized,  by  the  interpretation  of  the  treaty,  to  suppress  it 
practically,  either  by  an  absolute  prohibition  or  by  measures  which 
would  be  e(iuivalent  thereto. 

Baron  de  Courcel  might  agree  to  the  principle  expressed  in  the 
motion,  but  declined  to  vote  upon  it  as  being  purely  abstract. 

The  motion  was  in  consequence  not  adopted. 

The  Tribunal  then  proceeded  to  the  drafting  of  the  text  of  the  con- 
current regulations  which  it  was  charged  to  determine  by  virtue  of 
Article  VII  of  the  treaty. 

Mr.  Justice  Harlan  submitted  the  following  draft,  of  which  Senator 
IMorgan  expressed  his  approval: 

Article  1.  No  citizen  or  subject  of  the  United  States  or  Great  Britain  shall  in  any 
nuiuner  kill,  capture,  or  pursue  anywhere  upon  the  seas,  within  the  limits  and  bound- 
aries next  hereinafter  prescribed  for  the  operation  of  this  regulation,  any  of  the 
animals  commonly  called  fur-seals. 

AuT.  2.  The  foregoing  regulation  shall  apply  to  and  extend  over  all  those  waters, 
outside  the  jurisdictional  limits  of  the  above-mentioned  nations,  of  the  North  Pacific 
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Oro.iii  an<l  Bering  Son  which  are  north  of  (h(>  tliirty-Cifth  pnrallcl  of  north  latitude 
and  oast  of  tiic  on*-  Iiiindrid  and  ••ij^hlii'tli  ineiidian  of  h)n<iitiid('  from  (Jroouwicdi. 

AitT.  3.  Kvcry  vessel  or  jierson  o(lVndin<;  af^ainst  those  nM^nli-.tions  may  he  seized 
and  dotainod  by  the  naval  or  duly  oommissioni'd  oflicers  of  either  the  United  States 
or  Great  Ihitain,  hut  they  shall  bo  handed  over  as  soon  as  jjractieablo  to  the  author- 
ities of  the  nation  to  which  they  rosjiectivoly  belonjj,  who  ahmo  shall  have  Jurisdic- 
tiou  to  try  the  olfense  and  impose  )»enalti<'S  for  the  same.  The  witnesses  and  prool 
necessary  to  establish  the  otVense  or  to  disjirove  the  same  found  on  the  vessel  shall 
also  be  sent  with  them. 

Art.  4.  Every  person  guilty  of  violating  thrsc  regulations  shall,  for  each  olVonse, 
be  lined  not  loss  than  $200  nor  more  than  $1,000,  or  imprisoned  not  more  than  six 
months,  or  both;  and  vessels,  their  tackle,  a]>|>arel,  furnitiir»>.  and  cargo  found 
eugagod  in  violating  these  regulations  sliail  lie  fnrfcitod  and  condemned. 

Sir  Joliii  Thompson  submitted  the  foUowiii^'^  diaft: 

Article  1.  No  sealing  except  by  licenses,  which  are  to  be  issued  at  two  Fnited 
States  and  two  Canadian  ports  on  the  racilic  ('oast. 

These  licenses  to  be  granted  only  to  sailing  vessels,  and  not  to  l)e  granted  earlier 
than  a  date  that  would  correspond  with  the  1st  of  May  in  the  latitude  of  Vic- 
toria, B.  C. 

Akt,  2.  Each  vessel  carrying  such  license  to  use  a  distinctive  tlag  anil  to  kee])  a 
record  in  the  otlicial  log  of  the  number  of  seals  killed  or  wounded,  and  the  loralitv 
in  which  the  hunting  takes  place,  from  day  to  day,  all  such  entries  to  be  tiled  with 
the  collectors  of  customs  on  the  return  of  the  vessels. 

Art.  3.  The  use  of  rides  and  nets  in  seal  fishing  is  prohibited. 

Art.  4.  The  killing  of  seals  to  be  prohibited  within  a  zone  of  30  miles  from  the 
Pribilof  Islands,  and  within  a  zone  of  10  miles  around  the  Aleutian  Islands. 

Art.  5.  The  killing  of  seals  to  l)e  prohibited  in  Bering  Sea  (east  of  the  line  of 
demarcation  adopted  in  the  treaty  of  cession  from  Russia  to  the  United  States) 
before  the  1st  of  .Inly  and  after  the  1st  of  October  in  each  year. 

Art.  6.  'J'he  foregoing  regulations  shall  be  brought  into  force  from  and  after  a  day 
to  be  agreed  upon  by  Great  Britain  and  the  United  States,  ajid  shall  continue  in 
•iperation  for  ten  years  from  the  above  day;  and,  unless  (ireat  Britain  or  tiie  Inited 
States  shall,  twelve  numths  before  the  exi>iration  of  the  said  |>erio<l  of  ten  years, 
give  notice  of  intention  to  terminate  their  oper.ition.  shall  continue  in  force  one 
year  huiger,  and  so  on  from  year  to  year. 

Senator  Morgfaii  submitted  the  lollowiiio-  p;i])er: 

I  adhere  to  the  position  taken  bj- the  United  States,  that  jiclagic  sealing  should 
be  prohibited  north  of  .3r>  degrees  nortli  latitude,  and  in  order  to  made  no  inl«rfer- 
ence  with  any  (|uestion  that  may  concern  the  substantial  interest  of  Knssia  east  of 
180  degrees  longitude  from  Greenwich. 

I  believe  that  this  is  the  only  really  cifective  method  of  protecting  and  preserving 
these  seals;  but,  if  the  Tribumil  shall  prefer  the  plan  of  protection  and  i)reservation 
that  has  for  its  basis  a  close  season,  I  respectfully  insist  that  the  use  of  (irearms  aud 
explosives  in  such  hunting  should  be  prohibited  under  cifective  jienalties,  as  well 
for  the  necessary  ])rotection  and  pieservation  of  the  seals  as  for  the  ])rotection  of 
human  life  and  the  preservation  of  peace;  for  joint  hunting,  or  the  liunting  in  a  com- 
mon right  and  in  the  same  waters,  of  these  valuable  animals  will  ])roduce  conllicts 
and  bloodshed,  and  may  result  in  international  contlict  once  the  use  of  tiiearms  is 
sanctioned  by  the  laws  that  are  to  be  enacted  by  tlu'se  two  (Jovernments  to  carry  the 
.award  of  the  Tribunal  into  etl'ect.  There  is  no  jtossible  restr.iint  or  limit  that  can 
he  placed  on  their  destructive  use;  this  is  a  doom  of  the  seals;  that  is  as  certain  as 
that  the  genius  of  man,  in  killing  tlie  seals,  is  ahuost  inlinitely  superior  to  tlie 
instinct  of  self-jireservation  in  the  seal,  and  to  its  capacity  to  escape  the  pursuit  of 
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iiKMi  ill   bojifH.  ••iiiiifd  willi  llir   lircccli  Idinliii;;  iIihiMc  himclcil  slnit;^iilis,  witli  <s  Ijn- 
(Icr  (•;iriri(li;(',s. 

l>iir<)ii  <1(' CoiirccI,  iM;ir()iiis  \is(;()iiti  V'(Miost;i,  and  Mr.  ( ;ie;;<M-s  ( Jiaiii 
liiiviii*;-,  willi  the  assent  of  tlicir  (•ollc^a^iu's,  jncpaicd  a  di aff  orc«»nciir- 
loiit  rc^ulalioiis  iiilciidcd   lo  be  sidnnhted   to  t lie  Triltiinal,  prcsenltid, 
ill  tlicir  collective  names,  the.  draft,  of  wliieli  the  text  is  as  Collows: 

Aim  HI. K  1.  'I'lio  (iovciiiiiKMita  of  the  United  Stiites  iiiid  oi'CroAit  Hiitiiiii  hIiiiII  (or- 
liid  I  heir  cili/iiis  and  ,siil)J(;(!tH,  rijHjuictivcly,  t<)  kill,  cai)tiin),  or  jMnHim  iit.  iiiiy  tinm, 
iind  ill  tiiiy  iiKiiiiier  wliiitcvcr,  tlio  aniiiiiils  cominouly  called  fiir-HoalH  within  a  zono 
of  (iO  iiiilcH  around  tlic  rril)ilof  IslandH,  incliisivo  of  tlin  territorial  waterH. 

'I'lm  miles  iiKMilioiicd  in  Mio  ])ic(ediii.i^  ])arafj;ra]di  an-  ,;,'co;;ia|diical  niijfs,  «»r  (10  to 
a  d('j;i('.e  oT  lati"tii(l('. 

Aur.  13.  Tlio  two  (Jovernnients  shall  Ibrliid  tlicir  (;iti/.ens  and  sultjccls,  ies[)c<-tivcly, 
to  kill,  I'ajiture,  or  ])ursiie,  in  any  nianncr  whatever,  diirinj^  tlit;  season  extiMidiii;^ 
each  year  IVoni  the  IHth  of  April  to  the  ."Jlst  of  .July,  both  inclusive,  the  fm-scals  on 
the  liijuh  sea  in  the  part  of  the  Pacifie  Ocean,  iindiisive  of  the  lierinjf  Sea,  which  is 
situated  to  the  north  of  the  thirty-fifth  dc..i:;ree  of  north  latitude. 

Ai;r.  ;>.  Diiriiif;-  the  jicriod  of  time  and  in  the  waters  in  whicli  the  Inr-scal  lisliin;^  is 
allowed  only  sailinj;-  viissels  shall  be  pcrniitted  to  carry  on  or  take  i»art  in  fiir-scal 
lishiiij;-  operations,  'they  will,  however,  be  at  liberty  to  avail  themselves  of  the  nse 
ol'  canoes  or  small  boats,  [>ropeiIed  wholly  by  oars. 

Airr.  1.  'the  sailiiij;-  vessels  autliori/.ed  to  fish  for  fur-seals  must  be  provided  with 
a  special  license  issued  for  that  purpose  by  its  (jovernment,  and  shall  bo  re«iuired  to 
cany  a  distinjj^uishinj;-  Hag  to  be  ]trcscrLbed  by  its  Govemnunit. 

AUT.  .5.  The  masters  of  the  vessels  enga,i;ed  iu  fur-seal  lishing  shall  enter  accu- 
rately in  their  oflicial  log  book  the  date  aud  ])l!ice  of  each  fur-seal  fishing  operation, 
and  also  the  number  and  sox  of  the  seals  captured,  upon-  ea "h  day.  These  entries 
shall  be  communicated  by  eacdi  of  the  two  (iovernments  to  the  other  at  the  ••nd  of 
each  fishing  season. 

Aur.  (i.  The  use  of  nets,  (irearms,  and  explosives  shall  be  forbidden  in  the  fur-seal 
lishing.  This  restriction  shall  not  apidy  to  shotguns  when  sucli  fishing  takes  place 
outside  of  Hering  8ea. 

Art.  7.  The  two  (Jovernmcnts  shall  take  measures  to  contrcd  the  titness  of  the 
men  authorized  to  engage  in  fm-scal  lishing;  these  men  sliall  have  been  proved titto 
handle  with  sullicient  skill  the  weapons  by  means  of  which  this  fishing  may  be 
larricd  on. 

Ai;i'.  S.  'I'hc  regiihititiiis  contained  iu  the  jircceding  articles  shall  not  a])ply  to 
Indians  dwelling  tui  tjie  coasts  of  the  territory  of  the  United  States  or  of  Great 
Britain,  and  carrying  on  in  their  canoes,  at  a  small  distance  from  the  coasts  where 
they  dwell,  fur-seal  lishing. 

Aht.  it.  The  coucurrent  regulations  hereby  determined  with  a  view  to  the  jirotec- 
tioii  and  preservation  of  the  fur-seals  shall  remain  in  force  until  they  have  been,  in 
whole  or  in  jiart,  abolished  or  modified  by  common  agreement  between  the  Goveru- 
monts  of  the  United  States  and  of  tJreat  Britain. 

The  said  concurrent  regulations  shall  be  submitted  every  five  years  to  a  new 
cxamination,  so  as  to  enable  both  interested  governments  to  consider  whether,  in 
the  light  of  past  experieuce,  there  is  occasimi  for  any  modification  thereof. 

Baron  de  Oourcel  developed,  ou  behalf  of  his  two  colleaoaes  and  iu 
his  name,  the  reasons  in  support  of  the  precedino-  draft. 

The  Tribunal  decided  to  take,  as  a  basis  of  its  deliberations  upon  the 
concurrent  regulations  which  it  was  required  to  prepare,  the  wording 
presented  collectively  by  Uaron  de  Courcel,  Marquis  Visconti  V^euosta, 
and  Mr.  Grciiers  Gram. 
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TIio  Mibitrators  then  proceeded  to  <'onsider  article  1  of  this  draft. 

Sir.loliii  Tliuiiipsoii  moved,  as  an  anieiidnient,  that  the  itrohibited 
zone  around  the  I'rihdof  Islands  he  30  miles,  including  territorial 
waters. 

Tills  anieiidnu'iit  was  rejectcil  by  the  vote  of  a  majority,  eonii)osed  of 
I>aron  de  Coureel,  Mr.  Justice  Harlan,  Senator  Morgan,  Marquis 
\isconti  Venosta,  and  Mr.  (iregers  (Iram.  Lord  Ilannen  declared 
that,  after  much  hesitation,  and  although  considering  that  serious 
leasoiis  recommended  the  adojitioii  of  a  zone  of  30  miles,  be  adhered 
to  tlie  vote  of  the  majority. 

The  text  of  article  1  was  adopted  in  conformity  with  the  draft  by  all 
the  arbitrators  with  the  exception  of  Sir  John  Thomi)son. 

As  to  article  L*,  Sir  John  Thomi)soii  moved  the  following  amendment: 

"That  the  date  of  April  loth,  nu'Utioned  in  the  draft,  be  changed  to 
May  1st,"  aiul  stated  at  lengtli  his  views  in  support  of  the  amendment. 

^fr.  Justice  Harlan  and  Senator  ^forgan  voted  against  this  amend- 
ment. They  concurred  in  stating  that  the  i)roper  protection  and  preser- 
^ation  of  these  fur  seals  could  not  be  certainly  secured  except  by  a  ])ro- 
hibition  of  pelagic  sealing  in  all  the  waters  traversed  by  those  animals 
north  of  35°  of  north  latitude  and  east  of  180°  of  longitude  from  Green- 
wich. Tint  as  the  closed  time  fr<»m  April  loth  to  July  31st,  in  connec- 
tion with  other  provisions,  gave  some  hope  that  tliis  race  might  be 
saved  froui  destruction  by  pelagic  scaling,  and  as  that  period  had  been 
recommended  by  the  arbitrators  from  France,  Italy,  and  Norway,  they 
had,  in  the  interest  of  conciliation  onl^'.  expressed  their  wiUingness  to 
accept  the  clcsedtime  ])roposed  by  Daron  de  Coureel,  IMarquis  Visconti 
Venosta,  and  Mr.  Gregers  (iram  in  the  original  draft  submitted  by 
them,  lint  they  objected  to  the  proposed  change  from  April  1.5th  to 
May  1st  as  one  that  would  put  in  peril  the  existence  of  this  race  of 
animals,  and  tend  to  defeat  its  proper  protection  and  preservation. 
The  duty  of  the  Tribunal,  they  said,  was  to  prescribe  such  regulations 
as  would  properly  protect  and  i>reserve  this  race,  whatever  effect  siu-h 
regulations  might  have  upon  the  business  of  pelagic  sealing. 

The  amendment  presented  by  Sir  John  Thompson  was  sustained  by 
Lord  Hannen,  ^Nlanjuis  Visconti  Venosta,  and  Mr.  Gregers  Gram. 

IJaron  de  Coureel  declared  that  he  seriously  objected  to  an  extension 
of  the  season  open  to  pelagic  sealing  during  the  spring,  because  it  was 
during  that  season  that  i)elagic  sealing,  attacking  pregnant  females, 
was  most  destructive;  nevertheless,  he  thought  proper  to  vote  for  the 
amendment  of  Sir  John  Tliom]>s()n  in  a  spirit  of  conciliation  and  so 
as  to  secure  in  its  general  outlines  the  adoption  of  the  draft  actually 
submitted  to  the  consideration  of  the  arbitrators,  and  which  he  is  not 
unaware  imposes  strict  limitations  upon  the  taking  of  fur  seals  on  the 
high  sea. 

In  (!onse(pience,  the  amendment  of  Sir  John  Thompson  to  insert  tli" 
date  of  May  1st  instead  of  that  of  April  irjth  in  article  2  was  adopted. 
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Sir  .lolin  'i'lionipson  llicii  iiioNcd  u  s-.coiKi  MiiiciKliiiciit,  woi  ili-d  ;is 
Ibllows: 

That  tli(^  w  (irdu  :  /■'nun  Maij  lul  io  ■hilij  fJlut  hi;  Ntriii'U  out  and  rijilaccd  by  t  li<-  \v(ir<lH  : 
Frinii  JdtiKdrji  /.s7  lii.liili/  /si. 

Mv.  -histicc.  lliuliiu  uiid  Scnntor  ]M()r«;;iii  cxint-.^scd  tliciiisch cs 
stioii.uly  ai^iiinst,  allowiii;^-  ix'liiyic  sciiliii};-  dmiii;'-  the  iiioiitli  oC  'Inly, 
niid  voted  {ij>iiiiist  tlic  aniendinent. 

liord  Ilnimen  abstiiiiied  temporiirily  fVoiii  exprossin*^  an  opinion. 

Miirciuis  Viseonti  Veiiosta  i'ouiid  it  diriicult  to  accept  the  «hite  of 
July  1st.  In  case  a  inajoiity  of  the  arbitiatms  adhered  in  principle  to 
the  aniendnieut  of  Sir  ,Iolni  Thoini)S()n,  Ik^  would  ask  that  this  date  Ix; 
replaced  by  tliat  of  -luly  IHth.  It  was  dtirinji-  the  iiionlh  ol'.Iuly  that 
the  work  of  reproduction  of  the  seals  took  pace,  chielly  durini;'  the 
first  ibrtnight  of  that  month,  durin;^'  which  many  of  tlu'  gravid  females 
were  still  on  the  track  between  the  passes  of  the  Aleutian  Islands  and 
the  Pribilof  f^roup. 

r>ut,  he  said,  the  (luestion  of  the  (dose  season  was,  accordiu<j;  to  his 
view,  intimately  connected  with  that  of  the  prohibition  of  the  usii  of 
firearms. 

'Jlie  establishment  of  a  closed  season,  extending  from  January  to 
July,  inea)it  that  practically  there  would  be  no  pelagic  sealing  outside 
of  IJering  Sea,  and  that  the  use  of  firearms  being,  according  to  Article 
VI  of  the  project,  prohibited  in  that  sea,  all  jielagic  sealing  in  future 
would  only  be  allowed  by  means  of  spears  or  harpoons, 

lie  had  already  had  occasion  to  nnike  known  his  ])oint  of  view.  He 
felt,  disposed  to  place  serious  limitations  upon  pelagic  sealing,  but  he 
did  not  intend  to  supi)ress  it,  neither  in  ])rincii)le  nor  in  i>ractice; 
neither  openly,  nor  by  indirect  means.  He  did  not  think  that  the 
Tribunal  could  withdraw  by  the  regulations  all  that  it  had  conceded  by 
its  decisions  on  the  (juestions  of  right. 

He  did  not  possess  sufficient  information  to  form  an  o[)inion  in  regard 
to  the  practical  effect  of  the  prohibition  of  firearms  and  the  exclusive 
use  of  spears  and  harpoons.  If  the  i)roliil)ition  in  question  had  applied, 
as  was  proposed  in  the  project,  to  one  /one  only  of  ))elagic  sealing,  the 
consequences,  whatever  they  might  have  been,  would  have  affected  but 
one  i^ortion  of  the  fisheries;  and  in  this  way  the  prohibition  would  have 
been  but  a  restriction.  But  if  it  was  to  be  ai)plied  to  all  pelagic  seal- 
ing, he  could  not  foresee  its  consecpiences  any  longer,  and  under  such 
conditions  he  would  be  compelled  to  reserve  liis  vote  respecting  the 
interdiction  of  the  use  of  firearms. 

He  would  feel  inclined  rather  to  examine  whether,  in  accepting  a 
closed  season  from  January  1st  to  July  15th,  in  place  of  the  said  jirohibi- 
tion,  it  would  not  be  suitable  to  decide  that  every  three  years  pelagic 
sealing  be  suspended  for  the  period  of  a  whole  year.  This  would  be 
only  a  restriction,  the  conse(iuences  of  which  ho  would  feel  prepare<l 
to  appreciate,  at  least  by  comparisou. 
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Ml.  Grain  tlion^Mit,  like  Maniuis  Vi.snmti  Vonosta,  that  pelagic  seal- 
iiii;  on  till-  lii^'li  sea  <lnrin-i-  tlio  ni<»ntli  of  July  would  attack  necessarily 
a  jiicat  nnniluT  of  pn';;nant  fcniali'S  and  would  iu  cxuisequeiu'e  be  very 
l»n'indi»ial.     lie  voted  against  the  anicndnuMit. 

IJanui  de  C'ourcel  declared  that  he  was  disposed  to  accept  this  aniend- 
rucnt,  because  he  considered  pelagic  sealing  in  the  spring  as  essentially 
dctiinieiital  to  the  preservation  of  the  species  of  furseals.  According 
to  Iiis  noti(Ui  tlie  close  season  for  fur  seal  lishing  slundd  extend  until 
.Inly  I-"»tli.  at  wiiicli  time  tlie  total  niiniberof  females,  save  some  unimpor- 
tant exceptions,  had  arriveil  at  the  Pribilof  IslaTids  to  deliver  their 
young;  but  he  would  checrfiiily  make  the  sacrifice  of  the  lifteen  hrst 
days  in  July  to  (»btain  the  leliiHjuislimeiit  of  all  pelagic  scaling  in  the 
spring. 

TIm'  second  iiiiieii(liiH'iit  of  Sir  .lolin  Thoiiii>s()n  was  consequently 
negatived  by  a  majoiity  of  the  arbitratius. 

r.aion  de  Ci>urcel  then  moved  the  following  amendment  as  a  compro- 
mise: 

'I'li.-it  tbo  wonls:   From  Mioj  lit  io •tnUj  :1IkI  Im-  rt'])l.irc(l  liy  the  words:  From  Jiuiitary 

/Ht  til  .IllflJ    /('III. 

iSir  -loiiii  'f  liompson  declared  that  as,  in  his  oi)iiiioii.  the  Tribunal  did 
not  possess  suflicieiit  iiilbrmation  to  deterinine  whether  the  abandou- 
niciit  of  the  right  to  fur  seal  tishing  during  the  lour  months  of  winter 
and  spring,  iu  which  it  was  conceded  by  the  regulation  ]>ieviously 
adopted,  \\ould  be  sufliciently  compensated  by  the  addition  of  the  short 
season  formed  of  the  three  last  weeks  of  the  month  of  July,  he  declined 
to  assume  any  resjjonsibility  in  regard  to  this,  and  abstained  fr<tm  voting 
tor  the  i>roposed  amendment. 

Lord  llaiinen  abstained  for  the  same  reasons  as  Sir  John  Thompson. 

The  otlier  arltitrators  maintained  their  objections  against  any  pelagic 
sealing  during  the  month  of  July. 

In  consequein-e  the  amendment  was  not  adojited. 

Lord  Ilaniieii  asked  that  the  extent  of  waters  in  which  fur  s<'al  fisliing 
would  be  foiltiddeii  each  year  during  the  close  season,  limited  to  the 
south  by  the  thirty-lifth  degree  of  north  latitude,  be  likewise  limited  to 
tlie  west  by  the  adoption  of  a  boundary  line,  in  default  of  -which  Russia 
and  Japan  would  be  called  ui»on  to  benellt  gratuitously  of  the  herd  of 
seals  frecpienting  their  waters,  by  the  prohibition  imposed  upon  the  sub- 
jects and  citizens  of  Great  Ibitain  and  of  the  United  States. 

He  moved  in  conse<iuence  to  insert  iu  Article  2,  after  the  words: 
Xorth  of  the  thirlif- fifth  tJafirr  of  north  latitude,  the  words:  (oid  rastirard 
of  thv  one  hnn<treil  and  eightieth  decree  of  lontjitudc  from  Grcenaich  till  it 
.striken  the  uuter  boundarff  deaerihed  in  Article  I  of  the  treaty  of  1867 
betirccn  the  I'nited  >State.s  and  Bu.s.sia,  and  fdlowinf/  that  line  up  to  Bering 
Straits. 

r.aron  de  Courcel  stated  that  if  the  authors  of  the  draft  had  abstained 
from  indicating  a  western  boundary  as  claimed  by  Lord  Uaunen,  they 
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li;i<l  MO  iicl<'(l  (Mil  .of  r(';;!U'<l  (or  Itiissiii  :iii(l  .I;i|»;iii,  powers  iiol  i«'|ti«;- 
sciilcd  hdorc  (lie  'riibiiiiiil  of  Arl)ilriitioii,  iiiid  towjird  IIm*.  waters  of 
wliom  it.  iippciinMi  not  e(|uitiil)Ic  to  drive,  hack  the  ICii^lisli  and  AuhtI- 
can  jH'laj^ic  sealers  durinj;-  tlic  whole  tinio  of  the  close  season.  Never- 
theless, as  far  as  he  was  concerned  he  did  not  desire  1^)  do  aiiythinj;' 
wliicii  irij;ht  l>o  i>rejndicial  to  the  [)osilion  of  (lrc:il,  IJritain  or  of  the 
United  States  in  the  negotiation  which  the  (loveriiiiicnis  of  these  two 
conntries  nii^ht  en,naj;(i  nlliiii;itely  witli  Ifussia  and  .lapsin.  hiconse- 
<|nenee  he  accepted  llie  aniendnient  i>roposed  by  Lord  Ihinnen. 

Tliis  aniendiiient  was  iiniiiiinionsly  agreed  to. 

The  whole  of  aitich'  15  of  tlie  draft,  modi fie<l  and  (;onii)leted  by  tii(! 
two  ainendnieiits  which  had  been  made  to  it,  was  voted  afliinatixcly  by 
the  Baron  de  ('onrcel,  Lord  Ilannen,  Sir  John  Thompson,  IMarcjais  V'is- 
conti  Venosta,  and  Mr.GregcrsGram.  Mr. -Instice  Ilarhmimd  Senator 
I\l organ  voted  in  the  negative. 

The  text  of  article  '>i  of  the  draft,  after  an  ex(;hange  of  views  between 
the  arbitrators,  was  modified  in  its  last  part.  In  place  of  the  words: 
Caitocs  or  small  boats  propelled  wholly  by  o((rs,  the  following  words  were 
snbstituted:  Canoes  or  iiiulerhed  boats,  projiclled  by  paddlis,  oars,  or 
s<(Us,  as  are  in  eonimon  use  as  Jishinif  boats. 

This  article,  as  moditied,  was  agreed  to. 

Article  4  of  the  draft  Wi)s  uniminiously  agreed  to  in  its  entirety. 

Article  5  was  also  nnaniniously  agreed  to. 

As  to  article  6  it  was  askrd  tiiat  the  two  [)hrases  composing  it  be 
c(»nsidered  and  voted  npon  sei)arately. 

The  first  phrase,  worded  as  follows:  Tlie  use  of  nets,  firearms,  and 
explosives  shall  be  forbidden  in  the  fur-seal  fishiny,  was  voted  in  the 
allirmative  by  Baron  de  Cour(;el,  Mr.  Justice  Harlan,  Senator  JMorgan, 
.Mar(piisA^isconti  Venosta,  and  Mr,  Gregers  Gram. 

Sir  .lohn  Thomi)son  voted  in  the  negative. 

Lord  llannen  abstained,  reserving  unto  himself  to  vote  on  the  whole 
article. 

The  second  phrase  was  worded  as  follows:  This  restriction  shall  not 
apply  to  shotguns  when  such  fishiny  takes  plaee  outside  of  Beriny  tiea. 

This  provision  was  objected  to  by  Sir  JoUn  Thompson,  who  op[)osed 
the  i)rohibition  of  shotguns  in  Bering's  Sea  or  elsewhere;  it  was 
adopted  by  a  majority  of  the  arbitrators  composed  of  lUuon  de  Conr- 
cel,  Lord  Hannen,  Marquis  Visconti  Venosta,  and  Mr.  Gram. 

]\[r.  Justice  Harlan  and  Senator  Morgan  abstained  from  voting, 
objecting  to  the  use  of  shotguns  at  all  or  in  any  of  the  waters  traversed 
by  these  fur-seals. 

The  Tribunal  decided  that,  iu  order  to  avoid  a  ])ossible  ambiguity, 
article  (!  would  be  completed  by  the  addition  of  the  following  words,  to 
be  inserted  at  the  end  of  the  secoiul  phrase:  during  the  season  when  it 
may  be  lawfully  carried  on. 

Article  6  as  a  whole  was  voted  for  by  a  majority  formeil  of  Baron  de 
B  s — VOL  I 5 
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Comccl,  Lord  Hiiimcii,  Mnn|uis  Viscoiiti  Vcnosta,  niid  Mr.  Gregers 
Gram.  yiv.  .Iiislico  II:iil;m,  Senator  Morgan,  and  Sir  John  Thonipson 
voted  ajrainsr  it. 

The  text  of  article  7  jjave  rise  to  observations  from  several  of  tlio 
arbitrators,  bearing  npon  the  practical  dilliculty  of  obtaininj;  a  strict 
execution  of  this  article^  Nevertheless,  that  article  was  voted  for  by  a 
majority  composed  of  all  the  arbitrators,  willi  the  exception  of  Sir 
John  Thompson,  who  voted  aijainst  it. 

As  to  article  S,  Senator  ^lor^an  inovixl  to  strike  out  the  whole  of  the 
said  article.  This  motion  was  negatived,  Mr.  Justice  Harlan  and  Sen- 
ator iMorjran  ahnie  voting  for  it. 

Mr.  Justice  Harlan  expressed  a  desire  to  have  the  whole  of  article  8 
stricken  out,  but  as  that  could  not  be  done,  he  proposed  to  substitute 
the  following  text  in  place  of  that  of  the  draft: 

Tlie  Kegulations  continued  in  the  preceding  articles  shall  not  npply  to  Indians 
dwellius  on  the  coasts  of  the  territory  of  the  United  States  or  of  Great  Britain  and 
carrying  on  fnr-aeal  fishing  with  spears  or  harpoons  only,  in  canoes  or  undecked 
boats  not  transported  by  or  used  in  connection  with  other  vessels  and  propelled 
wholly  by  paddles  or  oars  and  manned  by  not  more  than  two  persons  each  in  the  way 
anciently  practiced  by  the  Indians,  i)rovided  such  Indians  are  not  in  the  employment 
of  other  ])ersons,  and  provided  that,  when  so  hunting  in  canoes  or  undecked  boats, 
they  shall  not  hunt  fur  seals  outsi<le  territorial  waters  under  contract  for  the 
delivery  of  the  skins  to  any  ]ierson. 

This  exemption  shall  not  be  construed  to  afl'ect  tlie  niMni<ii)al  law  of  eitlier  coun- 
try, nor  shall  it  extend  to  the  waters  of  Bering  Sea  or  the  waters  of  the  Aleutian 
Passes. 

The  arbitrators  nnanimously  decided  to  take  as  a  basis  for  the  word- 
ing of  artit'le  8  the  text  submitted  by  Mr.  Justice  Harlan. 

Sir  John  Tiiom])son  moved  to  strike  out  of  that  text  the  words:  n-ith 
spears  or  harpoons  only. 

This  sui)i)ression  was  voted  by  a  majority  com  posed  of  Baron  de 
(Jonrcel,  Lord  Hannen,  Sir  John  Thompson,  ^lanjuis  Visconti  Venosta, 
and  .Mr.  (iregers  (iram. 

Mr.  Justice  Harlan  and  Senator  Morgan  voted  against  the  sui)ines- 
sion  asked  for,  because  they  had  the  strongest  objections  to  the  use  ol 
firearms  by  the  Indians  at  any  time  or  in  any  waters. 

Sir  John  Thompson  moved  to  sul»stitute  for  the  words:  by  paddles  or 
oars,  the  words:  by  paddles,  oars,  or  sails. 

The  proposed  amendment  was  adoi)ted  by  the  Tri])nnal,  INIr.  Justice 
Harlan  and  Senator  Moigan  voting  in  the  negative. 

Sir  John  Thompson  i>roposed  to  substitute  for  the  words:  manned  by 
not  more  than  two  persons  eaeh.  the  words:  manned  by  not  more  than 
Ji re  persons  eaeh. 

This  amendment  was  v<»ted  by  a  majority  formed  of  Baron  de  Courcel, 
Lord  IJaiMKMi,  Sir  John  Tiioinpson,  Manjuis  Visconti  Venosta,  and  Mr. 
Gregers  Gram. 

Mr.  Justice  ILirlan  and  Senator  Morgan  voted  against  it, 
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Mr.  Jiistico  Ilai'lMii  moved  ns  ji  couiidoiiiisc,  to  siihslif ufc  (or-  tin- 
words  five  persons,  tlic.  words  tlirci'  prrsoits. 

Tills  iiiodiOciitioii,  opposed  l)y  Sir  ,lolin  'riionipsoii,  wiis  ii(';;;it i\ cd 
by  tlie  same  majority  wliicli  hud  voted  tlic  aiiMriidiiicnt. 

Sir  John  Thompson  movod  to  substituto  for  tho  words:  in  the  ten;/ 
anciently practicefl,  tho  words:  in  the  way  hitherto  practiced. 

This  amendment  was  op[)osed  by  Mr.  diistiec  Harlan  and  Senator 
Morgan,  and  was  voted  by  a  majority  formed  by  all  th(5  ot  her  arbitrators. 

Sir  John  Thompson  moved  to  ad<l  to  the  text  before  the  Tribnnul  a 
])ara^raph  worded  as  follows: 

Nothing  herein  contained  is  intended  to  inteyj'ere  n'itli  the  employment  of 
Indians,  as  hunters,  or  otherwise,  in  connection  with  fur  sealing  vessels  as 
heretofore. 

This  addition  was  nnanimously  adopted. 

Senator  Morgan  proposed  to  add  at  the  end  of  the  second  paragraph 
of  article  8,  after  the  words:  or  the  waters  of  the  Aleutian  Passes,  the 
following  words:  Nor  shall  it  be  operative  in  favor  of  such  Indians  prior 
to  the  1st  January,  189.5. 

This  proposition,  snpported  by  Senator  Morgan  and  Mr.  Justice  Har- 
lan, was  negatived  by  a  majority  of  the  arbitrators  formed  of  Baron 
de  Oonrcel,  Lord  Hannen,  Sir  John  Thompson,  Marquis  Visconti 
Venosta,  and  Mr.  Gregers  Gram. 

As  to  article  9,  Sir  John  Thompson  moved  to  substitute  for  the  text 
acftially  being  considered  by  the  arbitrators  the  text  which  appeared 
as  article  0  of  the  draft  of  regulations  pro])Osed  by  himself  and  which 
reserved  to  the  two  Governments  of  Great  Bi-itain  and  of  the  United 
States  the  right  of  denouncing  the  regulations  to  be  established  at 
the  end  of  a  period  of  ten  years,  and  then  from  year  to  year. 

After  deliberation,  the  arbitrators,  other  than  Sir  John  Thompson, 
decided  to  reject  this  motion,  and  continued  to  the  consideration  of  the 
text  of  article  0,  presented  by  Baron  de  Courcel,  Marquis  Visconti 
Venosta,  and  Mr.  Gregers  Gram. 

This  text  was  voted  by  all  the  arbitrators,  with  the  exception  of  Sir 
John  Thompson,  who  voted  against  it. 

The  Tribunal  having  thus  settled  the  wording  of  each  of  the  articles 
intended  to  api)ear  in  the  regulations  prepared  in  conformity  Avith 
Article  VH  of  the  treaty  of  February  1*0,  181»L*,  decided  to  jn-oceed  to 
vote  upon  the  whole  of  the  nine  articles  of  these  regulations. 

The  whole  of  the  regulations  as  amended  were  voted  by  Baron  de 
Courcel,  Lord  Hannen,  Mar<piis  Visconti  Venosta,  and  Mr.  (Jregers 
Gram. 

Sir  John  Thompson,  Mr.  Justice  Harlan,  and  Senator  Morgan  voted 
against  them  as  an  entirety,  although  a])])roving  certain  parts  of  them. 

In  consequence,  the  whole  regulations  were  adopted,  and  the 
Tribunal  decided  to  incorporate  the  text  in  the  award,  with  the  follow- 
ing statement  preceding  it: 
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Ami  wliiTiiis  tho  aTunsiiiil  ilt'trriiiinatioii  of  tlu'  lorrf^oiiiR  (iiieslioiis  as  to  the 
o\rlii(*iv«-  Jiiris.lictioii  of  tli<'  liiittMl  StateH  iiieiitioiied  in  Article  VI  leiives  the  »nh- 
j.rt  in  Hucii  a  j.iisition  that  the  (oncnrrcncti  of  (Jn-at  I'.ritain  is  necessary  to  the 
csta1>liHhin<-iit  of  re-filiations  for  the  j. roper  jtrotection  and  jireservatiou  of  the  fur- 
seal  in  or  haliiliially  resort inj;  to  the  Herinj;  Sea.  the  Iriliiinal  havinji  decided  hy  .1 
majority  as  lo  each  article  of  the  followinjj  re^rnlations,  we,  the  said  Haroii  do 
Conrcel,  I.oril  llaiincii.  Mar«|niH  Visconti  Venosta,  and  Mr.  (ireyers  (Jrani,  assentinj^ 
to  the  whole  of  the  nine  articles  of  tlio  followinj,'  ref-nlalions,  and  hiinfj  a  majority 
of  the  said  arliit  rators,  tlo  decide  anil  dett-rmine  in  the  mode  jirovided  l»y  the  treaty, 
that  the  followin;^  concurrent  regulations  outside  tin-  Jurisdictional  limits  of  the 
(•espe«tive  (ioverii  mcnts  are  necessary,  and  that  they  shouhl  e.\f«'nd  over  the  waters 
liereiuaftcr  mcnliuncd.  that  is  to  say: 

Tlic  iiil»ili;il(>is  tlicii  itroiccdc'tl  to  tlic  coiisidciiit ion  of  ;i  i>i-<>i('ct  of 
(Ir(l;it;itions,  ill  coiiiiccrioii  witli  the  lejiiilatioiis,  wliicli  IJaroii  de  Conic*'! 
ill  his  iiiuiie,  as  in  tliat  of  iMai(iuis  Visconti  Venosta  and  Mr.  Grc.<ieis 
(Irani,  proposed  to  tlic  Trilmiial  to  refer  to  the  (4ovenmients  of  the 
I'liited  States  and  (Ireat  Diitain  for  their  consideration.  Thisprojectis 
worded  as  follows: 

Declarations  made  hi/  iln    TiihiiiKil  of  Aihilratioii  and  referred  to  the  (iorernments  if  the 
L'nited  Slates  and  (heat  llrllniii  for  their  eonniderution. 

I. 

The  arbitrators  dechin-  that  the  concurrent  rcsjulalious,  as  determined  upon  by 
the  Triliunal  of  Arbitration,  hy  virtue  of  Article  VII  of  the  Treaty  of  tin'  29th  of 
Fehruary.  IS'Jl'.  heinj;  api)licaldc  to  the  hi^^h  sea  only,  should,  in  their  oj»inion,  be 
BUiiph-menteil  Ity  other  regulations  ap[dicahle  within  the  limits  of  the  sovereignty 
(»f  ea-li  ot  llie  two  i>owers  interested  and  to  he  settled  by  their  common  agreement. 

II. 

In  view  of  the  critical  condition  to  which  it  appears  certain  that  the  race  of  fur- 
seals  is  now  reduced  in  conse(|nence  of  circumstances  not  fully  known,  the  arbi- 
trators think  Jit  to  recommend  both  Governments  to  come  to  an  understandiuj^  in 
.irder  to  pndiibit  any  kiliinj^  of  fur-seals,  either  on  land  or  at  sea,  for  a  jieriod  of 
two  or  three  years,  or  at  least  one  year,  subject  to  such  exceptions  as  the  two  Gov- 
ernments mii^ht  think  i>roi>cr  to  admit  of. 

Such  a  measure  might  be  recurred  to  at  occasional  intervals  if  found  bencticial. 

III. 

The  arbitrators  declare  moreover  that,  in  their  opinion,  the  carrying  out  of  the 
regulations  determined  njjon  by  the  Tribunal  of  .\rbitration,  should  be  assured  by  a 
system  of  stijiulatiiMis  and  nn-asnres  to  bo  enacted  V)y  the  two  powers;  and  tliat  the 
Tribuiuil  nuist,  in  conseqncuce,  leave  it  to  the  two  powers  to  decide  ujjou  the  means 
for  giving  elfeet  to  the  regulations  determined  upon  by  it. 

Wo  do  certify  this  Knglish  version  to  be  true  and  accurate,  and  have  signed  the 
same  at  Paris  this day  of  August,  1893. 

The  first  and  third  of  the  proposed  declarations  were  nnaninioiisly 
ado])ted  withont  modification. 

As  concerns  the  second,  Lord  ITannen,  although  approvinfj  the  spirit 
in  which  it  is  cone  "ved,  and  although  regarding  as  very  desirable  that 
the  destruction  of  fur-seals  might  be  entirely  susjjended  during  a  certain 
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period  of  {iiiic,  so  as  to  ciiiihlc  iialiiic  !(•  ictricvc  (lie  losses  wliic-Ii  lliis 
race  of  iiiiiiiials  has  tiiiderndiie,  declared  tliat  he  does  not  feel  ant  hoii/.ed 
by  ^]\^'.  teiiiis  ol"  his  iiiaiidal(^  l<»  express  an  opinion  on  llic^  sid»jeet. 

Sir  John  Thompson  htoUcd  npon  tlio.  sni)iecl  in  the  same  li^ht  as 
Lord  llaiinen. 

Tho  otlier  aibitrators  a<loi)ted  the;  second  deelaralion  an<l  it  wa.s 
decided  that  the  text  of  the  three  declarations  should  be  handed,  jit 
tlie  same  time  as  the  award,  but  in  a  s<'parate  (bxaiment,  to  tlie  aj^ents 
of  the  two  Governments  of  the  United  States  of  Aniejica  and  of  Great 
Britain,  to  be  transmitted  by  them  to  tlieir  respective  (ioNcrnnients. 

Passinjif  to  the  consideration  of  the  (|nestions  of  fa«  t  which  liad  l)een 
referred  to  it  by  tlie  l>ritanjiic  (iovernment,  by  virtues  of  Article  VIII 
of  the  treaty  of  February  2!)tli,  1-S1»L',  the  Tri])nnal  noticed  that  the 
a^ent  and  counsel  of  the  (lovernment  of  the  United  States  had 
admitted  that  the  statement  of  facts  submitted  by  the  aj^cnt  of  the 
(ioverinneut  of  Great  Britain  was  contirmed  by  the  evidence,  and  had 
declare<l  themselves  in  accord  with  the  agent  and  counsel  of  the  (iov- 
ernnu^nt  of  Great  Jiritaiu  to  leave  it  to  the  Tribunal  to  declare  and 
])rononnee  trne,  as  far  as  it  miiiht  Jud<;e  pro})er,  the  said  statement  of 
facts. 

The  arbitrators,  after  deliberating-,  in  conse(pience,  ujion  tlie  facts 
submitted  to  the  Tribunal,  decided  unanimously  tiiat  tlie  said  facts,  as 
related  in  the  above  mentioned  statement,  are  true. 

The  arbitrators  then  proceeded  with  the  final  wordiniL;"  of  the  award, 
so  as  to  make  the  award  ayree  with  each  of  the  de<',isions  arrived  at  by 
a  majority  of  votes  on  eai'li  of  tlie  (piestions  submitted  to  the  Tribuiud, 
takinj;'  as  a  basis  of  this  wording',  as  it  had  been  agreed,  the  form  i»re- 
l)ared  by  T^ord  Hannen. 

It  was  distinctly  a^^ieed  that  the  arbitrators  who  found  themselves 
in  the  nnnority  on  certain  questions  were  not  to  be  understood  as  with- 
drawiuii  their  votes.  Under  this  reservation,  the  final  text  of  the 
awaid  was  fixed  and  settled,  by  a  unanimous  vote  of  the  arbitrators, 
in  the  form  annexed  to  the  present  j)rotocol. 

The  Tribnnal  decided,  unainmously,  that  in  conformity  with  the 
directions  of  the  treaty  of  February  L".)th,  1892,  two  copies  of  the  award 
shonld  be  i)re]>ared  and  si_<;iied  to  be  haiuled  to  the  two  agents  of  the 
United  States  of  America  and  of  Great  Britain,  and  that  a  third  copy 
should  also  be  prepared  and  sii>;ned  to  be  tiled  in  the  aichives  of  the 
arbitration,  which  will  remain  ccuitided  to  the  I^'iench  Goxernment. 

A  similar  decision  was  adopted  as  regards  the  declarati(uis. 

Mr.  Justice  Harlan  then  submitted  the  following  motion,  which  was 
adopted  by  a  unanimous  vote  of  the  arbitrators: 

The  right  is  reser\'c<l  to  each  arbitriitov  to  tile  witli  the  scerctiuv  of  this  Tribunal, 
at  any  tinio  after  itjj  adjonrnineut,  and  before  the  1st  day  of  January,  IS'U,  an  ojiiii- 
ion  or  oi)inions  u])on  the  (|uestions  or  any  of  theiu  8ul)niitted  for  (h'terniinalion,  aud 
such  opinion  or  opinions  shall  be  rej;arde(l  as  an  aiiu<'x  to  this  protocol. 
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The  Ti'ibmi;il  dctidrd  to  iiict't  on  Tiiesdny.  Au}>iist  lotli,  at  10  a.  m., 
witli  closed  (luDis,  for  the  siniiatine  of  the  award  and  the  deelaiations, 
and  iiniiiediittely  Iheiealter,  in  public,  iiieetiii^,  for  the  delivery  of  the 
award  and  the  declarations  to  the  ajfents  of  the  two  Governments, 

Done  at  Taris,  the  11th  of  August,  1S03,  and  signed: 

The  VreHident:    ALPH.   DE   CoUliCEL. 
TheStcnliinj:    A.    LmBEUT. 

Translation  certitied  to  be  accurate: 

A.    JJAILLV  IJl.ANCUAliD,  ) 

H.  CUNYNGHAME,  ^  Co-^ecniaricS. 


PROTOCOL  LV. 

IklEETING    OF   'J'l  J:SDAY,  AUGUST  15,  1893. 

The  Tribunal  assembled,  with  closed  doors,  at  10  a.  m.,  ;ill  the  ar])i- 
trators  being  ])resent. 

The  seven  arbitrators  signed  the  final  award  of  the  Tribninil,  in  trij)- 
lieate  eoi)ies,  on  parehinent,  one  of  these  eopies  being  for  each  of  the  par- 
ties, iu  conformity  with  the  directions  of  the  treaty,  and  the  third,  by 
virtue  of  a  i)revious  decision  of  the  Tribunal,  to  be  ])reseived  in  the 
archives  of  the  arbitration  eontided  to  the  safe-Ueeping  of  the  h'rench 
Government. 

The  original  text  was  accompanied  by  an  English  version,  whi<;h  the 
seven  arbitrators  have  eertilied  by  their  sigmitures  thereto  as  being  true 
and  accurate. 

The  seven  arbitrators  also  signed,  in  triplicate  copies,  on  parchment, 
the  declinations  to  be  referred  by  them  to  the  two  (Governments  of  the 
United  States  and  of  Great  Britain  and  certifu'd  the  English  version 
thereof  to  be  true  and  aecurate. 

Lord  Hannen  and  Sir  John  Thompson,  while  signing,  stated  in 
writing  that  they  appr(»vcd  only  Declarations  I  and  III. 

The  arbitnitois  then  considered  a  request  which  liad  ])cen  trans- 
mitted to  them  by  the  agents  of  the  United  States  and  of  (ireat 
Britain,  to  settle  the  allowances  which  it  would  be  proper  to  nndvc  to 
the  se(;retaries  who  had  assisted  the  Tribunal  in  its  labors,  and  drew 
up  a  statement  of  these  allowances,  which  was  handed  to  the  agents 
of  the  two  Governments,  through  the  care  of  Mr.  Justice  Harlan  and 
of  Sir  John  Thouipson. 

At  11  o'clock  the  meeting  with  closed  doors  came  to  an  end  and  was 
immediately  followed  by  a  public  meeting. 

All  the  arbitrators  were  present,  also  the  agents  of  the  Governments 
of  the  United  States  of  America  and  of  Great  Britain. 

Upon  the  request  of  the  president,  Mr.  Imbert,  secretary  of  the 
Tribunal,  handed  to  the  Honorable  John  W.  Foster,  agent  of  the  Gov- 
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einiiiciit  of  the  United  Stjit«'.s  of  America,  the  signed  eopy  ot  llic 
iiwiiid  of  tlie  'rril)iiii;il  iiitendiMl  (or  the  (Joverniiiciit  oflhc;  United 
States. 

Ml'.  Inibert  tlicMi  handed  to  the  Honorable  Charhis  11.  Tupi)er,  aj^ent 
of  Her  r>ri(inniie  MaJ(%sty,  the  si,<;ned  copy  of  tlie  iiward  of  tlie  Tri- 
bunal intemlcd  for  tlie  (lovernnient  of  Her  Ihitannie  Majesty. 

The  two  copies  of  the  declarations  of  the  arbitratois,  si;;nc(l  by  them 
an<l  intended  for  the  (lovernments  of  the  United  States  of  America  and 
of  (treat  Jiritain,  were  handed  in  the  same  form  to  the  af^ents  of  the 
two  CiovernnM'nts. 

The  president  then  spoke  as  follows: 

Gknti-EMKn:  Now  we  have  coiiio  to  the  rii<l  of  our  t;isk.  We  hiivo  done  our  best 
t-o  iuu^onipliHli  it,  without  conceal iufjf  IVoia  ouiselvca  the  (liHi<ultieH  which  coiujili- 
ciited  it,  uor  the  liciivy  it'spoii«ilpilitie«  which  it  huH  iuipohcd  upon  us.  Selected 
troui  various  iiiitioualities,  we  have  not  eousidered  ourselves  tlie  repreHtjntatives  of 
auy  one  in  particular,  uor  of  any  governiuent  or  any  human  power,  but,  scdciy  yuided 
by  our  conscience  and  our  reason,  we  have  wished  only  to  act  as  one  of  those  coun- 
cils of  wise  men,  whose  duties  were  so  carefully  defined  by  the  old  capitularies  of 
J'ranee. 

To  assist  us,  we  have  had  at  our  disposition  a  library  of  documents,  couipiled 
with  extreme  care,  and  in  order  that  we  might  not  lose  (uir  way  among  so  many 
sources  of  information,  men  holding  a  high  rank  among  the  most  learned  jurists 
and  eloquent  orators  of  which  the  Old  or  Now  Worlds  could  boast  have  been  will- 
ing so  liberally  to  bestow  upon  us  their  advice. 

During  AveeUs  and  mouths  our  labors  have  been  prolonged,  and  it  constantly 
appeared  that  some  new  matter  had  risen  before  us  and  that  some  new  problem 
pressed  upon  our  attention. 

To-day,  on  this  groat  holiday,  we  are  assembled  to  inform  you  of  the  result  of  our 
abors,  hoping  with  all  our  hearts  that  they  may  be  profitable  to  man,  and  coutbrm- 
able  to  the  designs  of  llim  who  rules  his  destiny. 

We  know  that  our  work  is  not  perfect;  we  feel  its  defects,  which  must  be  inherent 
in  all  human  efl'orts,  and  are  conscious  of  its  weakness,  at  least  in  certain  points 
as  to  which  we  had  to  base  our  action  on  circumstances  necessarily  liable  to  change. 

The  declarations  which  wo  offer  to-day  to  the  two  agents,  and  which  we  hope  will 
be  taken  into  consideration  by  their  Governments,  indicate  some  of  the  causes  of 
the  necessary  imperfection  which  we  have  mentioned. 

We  have  felt  obliged  to  maintain  intact  the  fundamental  principles  of  that  august 
law  of  nations,  which  extends  itself  like  the  vault  of  heaven  above  all  countries, 
and  which  borrows  the  laws  of  natuie  herself  to  protect  the  peoples  of  the  earth, 
one  against  another,  by  inculcating  in  them  the  dictates  of  mutual  good  will. 

In  the  regulations  which  we  were  charged  to  draw  up  we  have  had  to  decide 
between  contlictiug  rights  and  interests  which  it  was  dilidcult  to  reconcile.  The 
Governments  of  the  United  States  of  America  and  Great  Britain  have  promised  to 
acce])t  and  execute  our  decisions.  Our  desire  is  that  this  voluntary  engagement 
may  not  cause  regret  to  either  of  them,  though  we  have  ret^uired  of  both  sacrifices 
which  they  may,  perhaps^  regard  as  serious.  This  part  of  our  work  inaugurates 
great  innovation. 

Hitherto,  the  nations  were  agreed  to  leave  out  of  special  legislation  the  vast 
domain  of  the  seas,  as  in  times  of  old,  according  to  the  poets,  the  earth  itself  was 
common  to  all  men,  who  gathered  its  fruits  at  their  will,  without  limitation  or  con- 
trol. You  know  that  even  to-day,  dreamers  believe  it  possible  to  bring  back  human- 
ity to  that  golden  age.  The  sea,  however,  like  the  earth,  has  become  small  for  men, 
who,  like  the  hero,  Alexander,  and  no  less  ardent  for  labor  than  he  was  for  glory. 
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iV'«l  conliiu'd  in  a  woilil  too  narrow.  Onr\v<»rk  is  a  first  attempt  at  a  sharing  of  the 
lirotlncts  of  the  ocean,  wliirh  has  liitherto  hi'on  un(livid«Ml,  and  at  applying  a  rnlc 
to  tilings  which  escajK-d  every  oIIkt  law  Itnt  that  of  the  first  occupant.  If  this 
attcnii>t  succeeds,  it  will  douhtless  bo  followed  hy  iinnu^rous  imitations,  until  the 
entire  i)lanet,  until  the  waters  as  well  as  the  continents  will  have  heconu-  the  sub- 
ject of  a  careful  partition.  Then,  i)erhap9,  the  conce]ition  of  property  may  change 
amongst  men. 

l?efi)re  laying  down  the  mamlate  which  we  have  received  in  trust  from  two  great 
(Governments,  we  desire  to  ofier  our  gratitude  to  all  those  whose  etforts  had  for  their 
object  to  facilitate  the  aee(unplishment  of  our  task,  and  es])eci:illy  to  the  agents  and 
counsel  of  the  two  Governments  of  the  United  States  of  America  and  (Jreat  Britain. 

And,  now,  a  Frenchman  nuiy  be  permitted  to  use  a  word  which  his  ancestors 
employed  wlieu  they  sung  the  lay  of  their  great  Emi)enir,  and  to  say  to  ail  of  you: 
(jlentlemc'n,  may  you  retain  a  kind  remembrance  of  sweet  France! 

Lord  ITaimeii,  tlioii  addressing  the  president,  said: 

Mr.  de  Courcel,  on  behalf  of  your  late  colleagues,  I  have  to  express  my  great 
regret  that  the  absence  of  the  President  of  the  French  Republic  and  Mr.  Develb' 
from  Paris  prevents  our  waiting  U])ou  them  before  leaving  this  city  where  we  have 
been  so  kindly  trciitcd.  We  must  therefore  beg  you,  as  the  French  member  of  the 
Lite  Tribunal  of  Arbitratiim,  to  convey  to  the  President  and  to  the  French  Uoveru- 
nuMit  the  expressi(jn  of  our  sentiments  of  ])rofonnd  gratitude  for  the  gracious  recej)- 
tion  and  generous  hospitality  which  they  have  extended  to  us.  Our  thanks  are 
speeialiy  due  to  Mr.  Develle,  who,  so  much  to  his  own  inconvenience,  has  ])rovided 
us  in  tliisjialace  with  sosi>lendid  a  domicile,  and  we  otVer  him  our  apologies  for  liaving 
BO  long,  though  involuutarily,  trespassed  on  his  kindness. 

And  now,  Mr.  de  Courcel,  I  have  to  tliscJiarge  a  duty  which  gives  me  peculiar 
satisfaction.  I  have  to  express  to  you  our  high  api)reciation  of  tlie  maun(;r  in  which 
you  liave  presided  over  our  deliberations.  Tin;  public  has  had  the  opjiort unity  of 
witii(!ssing  the  sagacity,  the  learning,  and  the  courtesy  with  which  you  have  guided 
the  ])roccedings  during  the  arguments.  Your  colleagues ouly  can  know  how  greatly 
those  (pialities  have  assisted  us  in  our  private  conferences.  Let  me  add.  that  our 
intimate  relations  with  you  have  taught  us  to  regard  you  with  the  warmest  esteem 
and  attention.     Permit  me  to  say  that  you  have  won  in  each  of  us  an  attached  friend. 

I  must  not  conclude  without  an  allusion  to  the  remarkable  occasion  which  lias 
brought  us  together.  We  trust  that  the  result  will  prove  that  we  have  taken  part 
in  a  great  historical  transaction  fruitful  in  good  for  the  world.  Two  great  nations, 
ill  submitting  their  differences  to  arbitration,  have  set  an  examjjle  which  1  dtuibt 
not  will  l)e  followed  from  time  to  time  by  others,  so  that  the  scourge  of  war  will  be 
nu)re  and  nu)re  rei)ressed.  Few  can  be  so  sanguine  as  to  exiiect  that  all  international 
(juarrels  will  be  sj)eedily  settleil  by  arbitration,  instead  of  by  tlu-  dread  arbitrament 
of  war;  but  each  ociasiou  on  which  the  i)eac«'l'iil  method  is  adojiti'd  will  hasten  the 
time  when  it  will  be  the  riih^  and  not  the  exce|ition. 

( )ne  (dour  jioets  has  said  that  every  ])ray<r  for  universal  ])eace  avails  to  exjiedito 
its  eoiiiiiig. 

We  ha\e  done  nuire  than  join  in  such  a  sn]ii»lication;  we  may  ho])e  that  we  Jiave 
been  the  humble  instruments  through  whom  an  answer  has  been  granted  to  that 
prayer  which  I  doubt  ii(»t  ascends  from  the  hearts  of  these  two  kindred  nations,  tliat 
])eaee  may  forever  prevail  between, them. 

I  bid  you  heartily  farewell. 

Senator  Morgan  llien  addressed  tlie  followiiiji'  renmrks  to  exi)ressliis 
sliare  in  llie  seiitiiiieiils  wliicli  Lord  Ilannen  had. just  interpreted: 

The  arbitrators  on  tlie  i)art  of  the  United  States  most  sincerely  unite  in  the  very 
h.'.pjiy  exi»r<.ssions  that  have   fallen   Iroiii    Lord   llaniicu,  of  grateful  apjueciation  of 
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1 1  Ml  Hplnndid  lii)s|)it;i]it.v  of  tli<'  l''nii(li  ( ;<i\  (■niiiiciil  ;niil  jnojilc  W'c,  liavi;  liccii  tlii-ii- 
}j;n('Hts  ibr  iiiaiiy  niontliH,  !iii<l  liavo  Ix^cn  uiiilc^r  llic  shelter  of  their  lii\\H  and  in  tin? 
presfMicc  of  their  ^ranfl  und  heaiiiifnl  civilization,  and  dnrin;^  all  that  time  wo  have, 
Celt  that  our  wehonie  did  not  cease  to  ho  cordial. 

If  we  shonhl  take  a  iiiwrow  view  of  the  results  of  this  arldtiation,  the  I'nited 
States  would  have  a  rej^rot  that  the  inijiortant  judicial  (luestions  we  have  heen  con- 
sidering were  not  stated  in  a  broader  form  in  the  treaty  between  these  great  Powers. 
'I'ho  oi)i)ort unity  was  oH'ered  when  the  treaty  was  in  jirocess  of  formation  to  have 
l)r«'.st;nted  in  a  nu)re  ecjuitablo  light  tiic  rights  of  the  nations  to  whose  islands  and 
coasts  the  fur  seals  habitually  resort  lor  places  of  abode  and  shelter  in  the  summer 
season;  to  control  and  i)rotcct  them  under  the  legal  rules  and  intendments  that 
a|)i>ly  universally  to  the  animals  that  ;iro  classed  as  <lomestic,  or  domesticattMl  ani- 
mals, because  of  their  usefulness  to  men. 

My  colleagu(5  and  1  concurred  in  the  view  that  the  treaty  presentiMl  this  subject 
for  consideration  in  its  broadest  aspect.  Our  lionoral)le  colleagu(!s,  however,  did 
not  so  coMslruo  the  scope  of  the  duty  prescribed  to  the  'i'ribiinai  by  the  treaty.  'I'hey 
considertul  that  these  ([uest ions  of  the  right  of  property  and  i)rotection  in  icsp<!ct  to 
the  lur-scals  were  to  lie  decided  upon  the  existing  state  of  tlu;  law,  and,  tinding  no 
existing  precedent  iu  the  international  law,  tln^y  did  not  feel  warrant(;d  in  <'reating 
one. 

As  the  rights  claimed  by  tlio  United  States  could  only  be  supported  by  int«!rna- 
tioual  law,  iu  their  estimation,  and  inasmuch  as  that  law  is  silent  on  the  subject, 
they  felt  that  under  the  treaty  they  could  find  no  legal  foundation  for  the  rights 
claimed  that  extended  beyond  the  limits  of  the  territorial  jurisdiction  of  the  United 
States. 

This  ruling  made  it  necessary  to  resort  to  the  power  conferred  ujion  the  Tribunal 
to  establish,  by  the  authority  of  both  (lovernmeuts,  regulations  for  the  iireservation 
and  ])rotection  of  the  fur-seals,  to  which  the  treaty  relates.  In  this  new  and  untried 
li(  Id  of  experiment,  much  embarrassment  was  found  in  conflicting  interests  of  an 
important  character,  and  yet  more  difli(MiUy  in  the  uncertainty  as  to  the  facts  u])on 
which  regulations  could  be  based  that  would  bo  at  once  just  to  those  interests,  and 
would  afford  to  the  fur-seals  }iroper  ])rescrvation  and  protection. 

The  IJuiled  States  will  fully  understand  and  apprcci.ite  those  difhculties,  ami  will 
accept  the  tiual  award  as  the  best  jiossible  result,  under  existing  conditions.  A  very 
large  nu^asure  of  protection  is  secured  by  the  regulations  adopted  by  the  Trilmnal 
to  the  Alaskan  herd  of  fur-seals;  and  the  virtual  repression  of  the  use  of  lirearms  in 
])clagic  sealing  is  an  earnest  and  wise  guaranty  that  those  common  interests  may  be 
]>ursucd  without  putting  in  serious  jieril  the  iieace  of  the  two  countries. 

It  is  a  great  pleasure  to  the  arbitrators  appointed  on  the  part  of  the  United  States 
that  they  can  bear  the  highest  testimony  to  the  ability,  integrity,  ])atience,  industry, 
and  judicial  impartiality  of  their  colleagues  in  this  Tribunal. 

Our  labors  have  l>een  arduous  and  protracted,  but  have  been  attcudi'd  with  uui- 
Ibrm  courtesy  and  good  feeling  on  the  jiart  of  all  the  nu'mbers  of  the  Tribunal. 

We  hojie  for  still  broader  and  bet  ter  results  from  tlu^  founilations  we  have  laid  iu 
this  new  field  of  international  agreements. 

To  the  president  of  the  Tribunal  we  owe  a,  debt  iliat^  we  gratcliilly  acknowledge, 
that  he  has  so  patiently  and  with  such  dist  inguislied  ability  discharged  the  dillicult 
duties  of  his  position. 

The  agents  of  the  respective  Governments  have  i>repared,  at  great  expeuse  of 
labor  and  Avith  uuusual  skill  and  iudustry,  every  available  fact  that  would  throw 
any  light  H])on  the  nuitters  iu  controversy,  iind  the  counsel  have  dealt  with  the  great 
masses  of  evidence  so  prepared  with  that  marked  ability  for  which  they  have 
become  renowned  upon  other  occasions.  Conscious  of  having  done  all  we  could  to 
reach  conclusions  that  are  just  and  will  ]h'  salutary,  we  close  our  labors  in  the  hope 
that  they  will  be  acceptable  to  all  nations. 
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The  president  tliereupou  said  that  he  cheerfully  accepted  the  mission 
to  transmit  to  the  President  of  the  French  Kepublic  and  to  Mr.  Develle 
the  thanks  of  the  nieinbers-of  the  Tribunal. 

II<'  tli:niked  ijcrsonally  Lord  Hannen  and  Senator  Morgan  for  the 
sentiments  which  they  had  exjiressed  concerning  liimself. 

He  then  announced  that  the  Tribunal  had  closed  its  labors,  and  at 
ll'  m.  the  Tribunal  a<l.ionrned  siuc  die. 

Done  at  Paris,  the  liith  of  August,  1893,  and  signed: 

The  President :   Al.Vn.   DE   COUEOEL. 
The  Ayent  for  the  United  Statea:   JOHN   W.    FoSTEU. 
The  Jijciit  fur  Great  Britain:   CllAKLES    H.   TulTElt. 
The  Secretary  :   A.    ImBEUT. 

Translation  certified  to  be  accurate: 


A.  Bailly  Blanchaud,  )  /,    ^       4     ■ 

'  >  Co- /Secretaries. 
H.   CUNYNGHAME,  > 
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THE  TRIBUNAL  OF  AIIBITIIATION 

CONSTITUTED 

UNDER  THE  TREATY  CONCLUDED  AT  WASHINGTON, 

THE  2«)rn  OF  FHBRUAKY,  18'J2, 

BKTWKICN 

TFFK  ITNrrKl)  S'l^ATES  OF  AMIMUCA 

AND  IIEK.  MA.lKSrV  TIIK  gUKKN  OF  TIIK   IIMTEIJ  KINGDOM 

OF  GREAT  BKI'I'AIN  AND  IKEEAND. 


Wlierens  by  a  treaty  between  tlie  ITiiiterl  States  of  America  and 
(Jieat  Jjiitain,  si<;iie(l  at  Washington,  Febiuaiy  29,  ISOU,  the  ratilica- 
tions  of  whicli  by  theGoveiMinients  of  the  two  countries  were  exchanged 
at  London  on  May  the  7th,  180L*,  it  was,  amongst  other  things,  agreed  and 
conchided  that  tlie  questions  which  liad  arisen  between  the  Govern- 
ment of  the  United  States  of  America  and  the  Government  of  Her 
Britannit;  Majesty,  concerning  the  jurisdictional  rights  of  the  United 
States  in  the  waters  of  IJering's  Sea,  and  concerning  also  the  preser- 
vation of  tlie  fur-seal  in  or  habitually  resorting  to  the  said  sea,  and  the 
rights  of  the  citizens  and  subjects  of  either  country  as  regards  the 
taking  of  fur-seals  in  or  habitually  resorting"  to  the  said  waters,  should 
be  submitted  to  a  Tribunal  of  Arbitration,  to  be  composed  of  seven 
Arbitrators,  who  should  be  appointed  in  the  following  nvanner — that  is 
to  say:  Two  should  be  named  by  the  President  of  the  United  States; 
two  shoidd  be  named  by  Her  Britannic  Majesty;  llis  Excellency  the 
President  of  the  French  Pepublic  should  be  jointly  requested  by  the 
High  Contracting  Parties  to  name  one;  His  Majesty  the  King  of  Italy 
should  be  so  rcijuested  to  name  one;  His  Majesty  the  King  of  Sweden 
and  Norway  should  be  so  requested  to  name  one;  the  seven  Arbitrators 
to  be  so  named  should  be  jurists  of  distinguished  reputation  in  their 
respective  countries,  and  the  selecting  Powers  should  be  recpiested 
to  choose,  if  jiossible,  jurists  who  are  acquainted  with  the  English 
language; 

And  wiiereas  it  was  further  agreed  by  Article  II  of  the  said  Treaty 
that  the  Arbitrators  should  meet  at  Paris  within  twenty  days  after  the 
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deli  very  of  tlie  Counter-Cases  inciitioned  in  Article  IV,  and  sliould 
proceed  impartially  and  carefully  to  examine  and  decide  the  (inestions 
which  had-  been  or  should  be  laid  before  them  as  in  the  said  Treaty 
l)rovided  on  the  part  of  the  Governments  of  the  United  States  and  of 
Her  r.ritannic  Majesty,  respectively,  and  that  all  (piestions  considered 
by  the  Tribunal,  including  the  final  decision,  should  be  determined  by 
a  majority  of  all  the  Arbitrators; 

And  whereas  by  Article  VI  of  the  said  Treaty,  it  was  further  pro- 
vided as  follows: 

In  (ItMidiiiii  tlio  matters  Hiibinitted  to  the  said  Arbitrators,  it  is  agreed  that  the 
foUowinjj  live  jioiiits  shall  be  submitted  to  them,  in  order  that  their  award  shall 
embrace  a  distinct  decision  npou  each  of  said  live  ))oints,  to  wit: 

1.  What  exclusive  jurisdiction  in  the  sea  now  known  as  the  Heriuf^'s  Sea,  and  what 
exclusive  rij^thts  in  the  seal  lislieries  therein,  ilid  Russia  assert  and  exorcise  jirior  and 
up  to  the  time  of  the  cession  of  Alaska  to  the  Ihiited  States? 

2.  How  far  were  these  claims  of  jurisdiction  us  to  the  seal  fisheries  recoj^ni/ed  and 
conceded  by  Great  Britain? 

'A.  Was  the  body  of  water  now  known  as  the  Bering's  Sea  included  in  tin-  ]»hraso 
I'dcific  Ocean,  as  used  in  the  Treaty  of  1825  between  Great  Britain  and  Russia;  and 
w  hat  rights,  if  any,  in  the  Bering's  .Sea  were  held  and  exclusively  exeniscd  by  Russia 
after  said  Treaty  f 

4.  Did  not  all  the  rights  of  Russia  as  to  jurisdiction  and  as  to  the  seal  fisheries  in 
Bering's  Sea  east  of  the  water  boundary,  in  the  Treaty  between  the  United  States  and 
Russia  of  the  30th  of  March,  1867,  pass  unimpaired  to  the  United  States  under  that 
Treaty  ? 

5.  Has  the  Ihiited  States  any  right,  and  if  so,  what  right  of  protection  or  property 
in  the  fur-seals  frequenting  the  islands  of  the  United  Sta'es  in  Bering  Sea  when  such 
seals  are  found  outside  the  ordinary  three-mile  limit f 

And  whereas,  by  Article  VII  of  the  said  Treaty,  it  was  further  agreed 
as  follows : 

If  the  determination  of  the  foregoing  questions  as  to  the  exclusive  jurisdiction  of 
the  United  States  shall  leave  the  subject  in  such  jiosif  ion  that  the  concurrence  of 
Great  Britain  is  necessary  to  the  establishnient  of  Regulations  for  the  projter  ]trotec- 
tiou  and  preservation  of  the  fur-seal  in,  or  habitually  resorting  to,  tlie  Bering  Sea, 
the  Arbitrators  shall  then  determine  what  concurrent  Regulations,  outside  the  juris- 
dictional limits  of  the  respective  Governments,  are  necessary,  and  over  what  waters 
su<h  regulations  should  extend; 

The  High  C'onfracring  Parties  furthermore  agree  to  c(>(i])eratc  in  securing  the 
adhesion  of  other  Powers  to  such  Regulations; 

And  whereas,  by  Article  VIII  of  the  said  Treaty,  after  reciting  that 
the  High  Contracting  Parties  had  found  themselves  unable  to  agree 
up(Mi  a  refereiu'e  which  should  include  the  question  of  the  liability  of 
each  for  the  injuries  alleged  to  have  been  sustained  by  the  other,  or  by 
its  citizens,  in  connection  with  the  claims  presented  and  urged  by  it, 
and  that  "  they  were  solicit<ms  that  this  subordinate  question  should 
not  interru](t  or  longer  delay  the  submission  an<l  determination  of  the 
main  (juestions,"  the  High  Contracting  Parties  agreed  that  "either  of 
them  might  submit  to  the  Arbitrators  any  question  of  fact  involved  in 
said  claims  and  ask  for  a  finding  thereon,  the  question  of  the  liability 
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of  ciMu'i'  (J<»v«'iiiiiM'iit  iiiKHi  tlic  facts  foimd  to  be.  the  snl)ic<-t  of  further 
iie<;otiatioii;'' 

And  wliorciis  tlie  Prosidcnt  of  the,  lJnite«l  Stales  <>l' Ameriea  named 
the,  I!oiioral)h' .Joliii  M.  Ilailaii,  .histice of  tlic  Supreme  ()<»nil  of  tlie 
iriiited  States,  and  tl»o  Honorable  .John  T.  Morj^an,  Senator  of  the 
Unite<l  States,  to  be  two  of  the  said  Arbitrators,  and  Her  l>rifaniiie 
IMiiJesty  named  tlie  Kif^ht  Ilonoiabli^  liord  Hannen  and  th«!  Honoral)le 
Sir.Iohn  Thompson,  minister  of  Jusliee  iiiid  attorney-Ji<'"<'iiil  torC'an- 
ada,  to  be  two  of  the  said  Arbitrators,  and  Ills  Excelleney  tin;  i'lesi- 
deiit  of  the  Freneh  Kepublie  named  the  Baron  de  Courcel,  Senator, 
Ambassador  of  I^'raiu-e,  to  be  one  of  the  said  Arbitiators,  and  His 
Miijesty  the  Ivinj;-  of  Italy  named  tlu;  INIarcpiis  lOmilio  Viseonti  Yenosta, 
former  lAlinister  of  l^'orei^n  Alfairs  and  Senator  of  the  Kinjjdoni  of 
Italy,  to  be  one  of  the  said  Arbitrat(»rs,  and  His  ^Majesty  the  Kin<^ 
of  Sweden  and  Norway  named  Mr.  (Iregers  (Jram,  minister  of  state, 
to  be  one  of  the  said  Arbitrators; 

And  whereas  We,  tlie  said  Arbitrators,  so  named  and  appointed, 
having-  taken  n[>()n  ourselves  the  burden  of  the  sai<l  Arbitration,  and 
liaAinj;'  duly  met  at  Paris,  proceeded  impartially  and  carefully  to  exam- 
ine and  decide  all  the  ((uestions  submitted  to  us,  the  said  Arbitrators, 
under  the  said  Treaty,  or  laid  before  us  as  provided  in  the  said  Treaty 
on  the  part  of  the  Governments  of  Her  Britannic  Majesty  and  the 
United  States,  respectively; 

Now  We,  the  said  Arbitrators,  havinji-  impartially  and  carefully 
examined  the  said  questions,  do  in  like  manner  by  this  our  Award 
decide  and  determine  the  said  questions  in  manner  following',  that  is  to 
say,  we  decide  and  determine  as  to  the  live  points  mentioned  in  Article 
VI  as  to  whi(!h  our  Award  is  to  embrace  a  distinct  decision  upon  each 
of  them: 

As  to  the  first  of  the  said  five  points.  We,  the  said  Baron  de  Courcel, 
Mr.  Justice  Plarlan,  Lord  Hannen,  Sir  John  Thom])Son,  Marquis  Vis- 
eonti Venosta,  and  Mr.  Gregers  Gram,  being'  a  majority  of  the  said  Arbi- 
trators, do  decide  and  determine  as  follows: 

By  the  Ukase  of  1821  Kussia  claimed  jurisdiction  in  the  sea  now 
known  as  the  Bering's  Sea  to  the  extent  of  100  Italian  miles  from  the 
coasts  and  islands  belonging  to  her,  but,  iu  the  course  of  the  negotia- 
tions which  led  to  the  conclusion  of  the  Treaties  of  ISlil  with  the 
United  States  and  of  1825  with  great  Britain,  Russia  admitted  that 
her  jurisdiction  in  the  said  sea  should  be  restricted  to  the  roach  of  can- 
non shot  from  shore,  and  it  appears  that  from  that  time  up  to  the  time 
of  the  cession  of  Alaska  to  the  United  States  Russia  never  asserted 
in  fact  or  exercised  any  exclusive  jurisdiction  in  Bering's  Sea  <n-  any 
exclusive  rights  in  the  seal  fisheries  therein  beyond  the  ordinary  limit 
of  territorial  waters. 

As  to  the  second  of  the  said  five  points.  We,  the  said  Baron  de  Cour- 
cel, Mr.  Justice  Harlan,  Lord  Hannen,  Sir  John  Thompson,  Marquis 


78  AWARD    AND    DECLARATIONS. 

Visconti  Yenosta,  and  Mr.  Gregers  Grain,  being:  a  majority  of  the  said 
Arbitrators,  do  decide  and  determine  that  Great  Uritain  did  not  recojr- 
nize  or  concede  any  claim,  upon  tlie  i>art  of  Kussia,  to  exclusive  juris- 
diction as  to  the  seal  fisheries  in  Berinjj  Sea,  outside  of  ordinary  terri- 
torial waters. 

As  to  the  third  of  the  said  live  i)oints,  as  to  so  nuich  thereof  as 
requires  us  to  decide  whether  the  body  of  water  now  known  as  the 
Berinjr  Sea  was  included  in  the  jdirase  "  Pacific  Ocean"  as  used  in  the 
Treaty  of  18l'.">,  between  Great  Britain  and  Kussia,  We,  the  said  Arbitra- 
tors, do  unanimously  decide  and  determine  that  the  body  of  water  now 
known  as  the  Bering:  Sea  was  included  in  the  jdirase  "Pacific  Ocean  " 
as  used  in  the  said  Treaty. 

And  as  to  so  much  of  the  said  third  point  us  requires  us  to  decide 
what  rig:hts,  if  any,  in  the  Bering:  Sea  were  held  and  exclusively  exer- 
cised by  Bussia  after  the  said  Treaty  of  1825,  We,  the  said  Baron  de 
Courcel,  I\Ir.  Justice  Harlan,  Lord  Ilannen,  Sir  John  Thoiii])son,  Mar- 
quis Visconti  Venosta,  and  Mr.  GregersGram,  being  a  majority  of  the 
said  Arbitrators,  do  decide  and  determine  that  no  exclusive  rights  of 
jurisdiction  in  Bering  Sea  and  no  exclusive  rights  as  to  the  seal  fisheries 
therein  were  held  or  exercised  by  Kussia  outside  of  ordinary  territorial 
waters  after  the  Treaty  of  1825. 

As  to  the  fourth  of  the  said  five  points.  We,  the  said  Arbitrators,  do 
unaninu)usly  decide  and  determine  that  all  the  rights  of  Russia  as  to 
jurisdiction  and  as  to  the  seal  fisheries  in  Bering  Sea.  east  of  the  water 
boundary,  in  the  Treaty  between  the  United  States  and  Kussia  of  the 
30th  March,  1867,  did  pass  unimpaired  to  the  United  States  urider  the 
said  Treaty. 

As  to  the  fifth  of  the  said  tive  i>oints.  We,  the  said  Baron  de  Courcel, 
Lord  Hannen,  Sir  John  Thompson,  Marquis  Visconti  Venosta,  an<l  Mr. 
Gregers  Gram,  being  a  majority  of  the  said  Arbitrators,  do  deci<le  and 
determine  that  the  United  States  has  not  any  right  of  i)ri)tection  or 
property  in  the  fur  seals  frequenting  the  islands  of  the  United  States 
in  Bering  Sea,  when  such  seals  are  found  outside  the  ordinary  three- 
mile  limit. 

And  whereas  the  aforesaid  determination  of  the  foregoing  questions 
as  to  the  exclusive  jurisdiction  of  the  United  States  mentioned  in  Arti- 
cle VI  leaves  the  subject  in  such  a  position  that  the  concurrence  of 
Great  Britain  is  necessary  to  the  establishment  of  Regnlations  for  the 
proper  protection  and  preservation  of  the  fur-seal  in  or  habitually 
resorting  to  the  Bering  Sea,  the  Tribunal  having  decided  by  a  majority 
as  to  each  Article  of  the  following  Kegulations,  We,  the  said  Baron  de 
Courcel,  Lord  Ilannen,  Marquis  Visconti  Venosta,  and  ]\Ir.  Gregers 
Gram,  assenting  to  the  whole  of  the  nine  Articles  of  the  following 
Kegulations,  and  being  a  majority  of  the  said  Arbitrators,  do  decide 
and  determine,  in  the  mode  provided  by  the  Treaty,  that  the  following 
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concurrent  Regulations  outside  the  juiisjlictioiial  limits  of  (lie  respec- 
tive Governments  are  necessary  and  tliat  tli«'y  should  extend  over  the 
waters  hereinafter  mentioned;  that  is  to  say: 

Article  1. 

The  Governmoiits  of  the  United  States  and  of  Great  Britain  shall 
forbid  tlieir  citizens  and  subjects  respectively  to  kill,  captuic,  or  [)nrsue, 
at  any  time  and  in  any  manner  whatever,  the  animals  commonly  (;alled 
fur  seals,  within  a  zone  of  sixty  miles  around  the  Pribilof  Islands, 
inclusive  of  the  territorial  waters. 

The  miles  mentioned  in  the  i)re(;edinj;-  paragraph  are  geographical 
miles  of  sixty  to  a  degree  of  latitude. 

Article  2. 

The  two  Governments  shall  forbid  their  citizens  and  subjects  respec- 
tively to  kill,  capture,  or  pursue,  in  any  manner  whatever,  during  the 
season  extending,  each  year,  from  the  1st  of  May  to  the  ."ilst  of  July, 
both  inclusive,  the  fur  seals  on  the  high  sea,  in  the  part  of  the  Pacific 
Ocean,  inclusive  of  the  Bering  Sea,  which  is  situated  to  the  north  of 
the  'M)t\\  degree  of  North  latitude,  and  eastward  of  the  ISOth  degree  of 
longitude  from  (Jreenwich  till  it  strikes  the  water  boun<lary  described 
in  Article  1  of  the  Treaty  of  18()7  between  the  United  States  and  Rus- 
sia, and  following  that  line  up  to  Bering  Straits. 

Article  3. 

During  the  period  of  time  aTid  in  the  waters  in  which  the  fur  seal 
fishing  is  allowed,  only  sailing  vessels  shall  be  permitted  to  carry  on  or 
take  part  in  fur-s(^al  tishing  o])erati()ns.  They  will,  however,  be  at  lib- 
erty to  avail  themselves  of  the  use  of  such  canoes  or  undecked  boats, 
propelled  by  paddles,  oars,  or  sails,  as  are  in  common  use  as  fishing 
boats. 

Article  4. 

Each  sailing  vessel  authorized  to  fish  for  fur  seals  must  be  provided 
with  a  special  license  issued  for  that  purpose  by  its  Government  and 
shall  be  required  to  carry  a  distinguishing  flag  to  be  prescribed  by  its 
Government. 

Article  5. 

The  masters  of  the  vessels  engaged  in  .fur  seal  fishing  shall  enter 
accurately  in  their  official  log  book  the  date  and  place  of  each  fur  seal 
fishing  operation,  and  also  the  number  and  sex  of  the  seals  cajitured 
upon  each  day.  These  entries  shall  be  communicated  by  each  of  the 
\,vfO  Governnients  to  the  other  at  the  pnd  of  each  tishing  season, 
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Akthi.k  <I. 

The  use  of  nets,  (Ireaniis,  ;iim1  rxjilosivcs  sliull  ho  forbidden  in  tlio 
fur  seal  li.sliiii<;-.  This  restrict  ion  shall  not  apply  to  sh«»tj;uns  when 
such  tishin.u  takes  place  outside  of  Bering's  Sea, during  the  seas(»ii  when 
it  may  be  lawfull\  carried  on. 

Al.'TlCI.F,   7. 

The  two  ("lovernmcnts  shall  take  nu'asures  to  control  thelitiiess  of 
the  men  authorized  to  engage  in  fur  seal  lishin^;  these  men  sliall  luive 
been  pro\  (■«!  tit  to  handli'  with  sutlicient  skill  the  weapons  by  means  of 
which  this  lishiny  may  be  carried  on. 

Artkjle  8. 

The  re.nulations  contained  in  the  preceding  articles  shall  n(»t  apply 
to  Indians  dwelling  on  the  coasts  of  the  territory  of  the  (United  States 
or  of  Great  Britain  aud  carrying  on  fur  seal  fishing  in  canoes  or 
undecked  boats  not  transported  by  or  used  in  connection  with  other 
vessels  ami  jtropelled  wholly  by  paddles,  oars,  or  sails,  and  manned  by 
not  more  than  live  persons  each,  in  the  way  hitherto  practiced  by  the 
Indians,  provided  such  Indians  are  not  in  the  employment  of  other 
persons,  and  provided  that,  when  so  hunting  in  canoes  or  und<'(d<ed 
boats,  they  shall  not  hunt  fur  seals  outside  of  territorial  waters  under 
contract  for  the  delivery  of  the  skins  to  any  person. 

This  exemi>tion  shall  not  be  construed  to  aflect  the  municipal  lavr  of 
either  country,  nor  shall  it  extend  to  the  waters  of  l>ering  Sea  or  the 
w^aters  of  the  Aleutian  Passes. 

Nothing  herein  contained  is  intended  to  interfere  with  the  employ- 
ment of  Indians  as  hunters  or  otherwise  in  connection  with  fur  sealing 
vessels  as  heretofore. 

AKTI(3LE   0. 

The  concurrent  regulations  hereby  determined  with  a  view  to  the 
protection  and  preservation  of  the  fur  seals  shall  remain  in  force  until 
they  have  been,  in  whole  or  in  part,  abolished  or  modi  tied  by  common 
agreement  between  the  Governments  of  the  United  States  and  of 
Great  Britain. 

The  said  concurrent  regulations  shall  be  submitted  every  five  years 
to  a  new  examination,  so  as  to  enable  both  interested  (Governments  to 
consider  whether,  in  the  light  of  [)ast  experience,  there  is  occasion  for 
any  moditication  thereof. 

And  whereas  the  Government  of  Her  Britannic  Majesty  did  submit  to 
the  Tribunal  of  Arbitration  by  Article  VIII  of  the  said  Treaty  certain 
questions  of  fact  involved  in  the  claims  referred  to  in  the  said  Article 
VIII,  and  did  also  submit  to  us,  the  said  Tribunal,  a  statement  of  the 
said  facts,  as  follows,  that  is  to  say : 
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Fiudiuf/Hoffact  proponed  htj  the  Ai/eiit  of  (I real  lirilnin  and  a;/ reed  to  as  proved  hy  the 
Af/eiit  for  the  United  iStaten,  and  Hiihniitled  to  the  'J'rihuiutl  of  Arbitration  for  ilg 
eonnideration. 

1.  That  tli(!  several  souicIkss  jukI  sciziiriH,,  wlictlicr  of  Hliips  or  floods,  iiinl  tho  sev- 
eral arrests  of  mastors  and  crows,  res])(!(;tivcly  iiiciitioned  in  tlio  Sdiediile  to  the 
IJritish  Case,  iia;j;t!S  1  to  (50,  inclusive,  were  made  by  the  authority  of  Mie  I'liited 
.States  (Joverniiient.  Th»^  (piestioiis  as  to  the  value  of  the  sai<l  vessels  or  their  eon- 
touts,  or  either  of  tlieni,  and  the  question  as  to  whether  tho  vcsHr-ls  iiicnti(»ned  in  the 
.Sehednlo  to  the  Uritish  Case,  or  any  of  them,  were  wholly  or  in  part  the  actual  jirop- 
erty  of  citizens  of  tiie  United  States,  have  been  withdrawn  from  and  have  not  been 
considered  by  tho  Tribunal,  it  being  understood  tiiat  it  is  open  to  the  United  States 
to  raisethese((uestions,or  any  of  them,  if  they  think  fit,  in  any  future  negotiations  as 
to  the  liability  of  the  United  States  Government  to  pay  the  amounts  mentioned  in  the 
Sehednlo  to  tho  Urstish  Case; 

2.  That  tho  seizures  aforesaid,  with  tho  exception  of  the  "  Pathfinder,"  seized  at 
Neah-Hay,  were  made  in  Bering  Sea  at  the  distances  from  shore  mentioned  in  the 
Schedule  annexed  hereto  marked  "C"; 

3.  Tiiat  tho  said  several  searches  and  seizures  of  vessels  were  made  by  public 
armed  vessels  of  the  United  States  the  comnuuiders  of  which  had,  at  the  several 
times  when  they  were  made,  from  tho  Executive  Department  of  the  Government  of 
the  United  States,  instructions,  a  copy  of  one  of  which  is  annexed  hereto,  marked 
"A",  and  that  the  others  were,  in  all  substantial  re3i)ect8,  the  same:  that  in  all  the 
instances  in  which  proceedings  were  had  in  tho  District  Courts  of  the  United  States 
resulting  in  condemnation,  such  proceedings  wore  begun  by  tho  filing  of  libels,  a 
copy  of  one  of  which  is  annexed  hereto,  marked  "B",  and  that  tho  libels  in  the 
other  proceedings  were  in  all  substantial  respects  the  same:  that  the  alleged  acts 
or  oli'ensos  for  whicli  said  several  searches  and  seizures  were  made  were  in  each  case 
done  or  connuitted  in  Bering  Sea  at  the  distances  from  shore  aforesaid;  and  that  in 
each  case  in  which  sentence  of  condemnation  was  passed,  except  in  those  cases  when 
the  vessels  were  released  after  condemnation,  the  seizure  was  adopted  by  the  Gov- 
ernment of  the  United  States;  and  in  those  cases  in  which  the  vessels  were  released 
the  seizure  was  made  by  the  authority  of  the  United  States;  that  the  said  fines  and 
i!n])risonments  were  for  alleged  breaches  of  the  municipal  laws  of  the  United  States, 
Avhich  alleged  breaches  were  wholly  committed  in  Bering  Sea  at  the  distances  from 
the  shore  aforesaid; 

4.  That  the  several  orders  mentioned  in  the  Schedule  annexed  hereto  and  marked 
"  C  "  warning  vessels  to  leave  or  not  to  enter  Bering  Sea  were  made  by  public  armed 
vessels  of  the  United  States  the  conmianders  of  which  had,  at  the  several  times 
when  tlioy  were  given,  like  instructions  as  mentioned  in  finding  3,  and  that  the  ves- 
sels so  warned  were  engaged  in  sealing  or  prosecuting  voyages  for  that  purpose,  and 
that  such  action  was  adopted  by  the  Government  of  the  United  States; 

5.  That  the  District  Courts  of  tho  United  States  in  which  any  proceedings  were  had 
or  taken  for  the  purpose  of  condemning  any  vessel  seized  as  mentioned  in  thet'ched- 
nle  to  the  Case  of  Great  Britain,  pages  1  to  60,  inclusive,  had  all  the  .jurisdiction  and 
powers  of  Courts  of  Admiralty,  including  the  prize  jurisdiction,  but  that  in  each 
case  the  sentence  pronounced  by  the  Court  was  based  upon  the  grounds  set  forth  in 
the  libel. 

B  S — VOL  I (i 
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Axxi'.x  A. 

Trf.asuky  Dki'akt.mknt,  Ofkick  of  tub  Secretary, 

If'as'ihirjloii,  April  21,  1SS6. 
Sm:  Referrina:  to  Deiiaitmeut  letter  of  this  date,  direttiiig  you  to  proceed  with 
the  revenue  bteamer  Bear,  uuder  your  coniniand,  to  the  seal  islands,  etc.,  you  are 
hereby  clothed  with  full  power  to  enforce  the  law  contained  in  the  provisions  of 
Section  195G  of  the  United  States  Revised  Statutes,  and  directed  to  seize  all  vessels 
aud  arrest  and  deliver  to  the  proper  authorities  any  or  all  persons  whom  you  may 
detect  violating  the  law  referred  to,  after  due  notice  shall  have  been  j^iven. 

You  will  also  seize  any  liquors  or  fire-arms  attempted  to  be  introduced  into  the 
country  without  proper  permit,  under  the  provisions  of  Section  11155  of  the  Revised 
Statutes  anil  the  Proclamation  of  the  President  dated  4th  February,  1870. 
Respectfully  ynurs, 

(Signed)  C.  S.  Faiuciiii.h, 

Actintj  i>tcritary, 
Capt.  M.  A.  llr.Ai.Y, 

Command'uuj  Hivenue  Steamer  Hear,  San  Franrhcn,  California. 


Annex  B. 

IN  THE  DISTRICT  COURT   OF   THE  UNITED  STATES  FOE   THE  DISTRICT 

OF  ALASKA. 

AUGUST  SPIXIAI,  TI'.li.M.   1886. 

To  ihc  Honorable  Lafayette  Dawson,  Juchje  of  said  iJistrict  Court: 

The  libel  infoniiation  of  M.  D.  Ball,  Attorney  for  the  I'nitcd  States  for  the  District 
of  Alaska,  who  prosecutes  on  behalf  of  said  United  States,  and  being  present  here 
iu  Court  in  his  proper  pe^•f^on,  in  the  name  and  on  behalf  of  the  said  United  States, 
against  the  schooner  2'liorntoii,  her  tackle,  a])p:irel,  boats,  cargo,  and  furniture,  and 
against  all  persons  intervening  for  their  inteiest  therein,  iu  a  cause  of  forfeiture, 
alleges  aiul  informs  as  follows: 

That  Charles  A.  Abbey,  an  oliicer  in  the  Revenue-Marine  Service  of  the  United 
States,  and  on  sjx-cial  duty  in  tlic  waters  of  tlie  district  of  Alaska,  heretofore,  to 
wit,  on  the  first  day  of  August,  1886,  within  the  limits  of  Alaska  Territory,  and  in 
the  waters  thereof,  and  within  the  civil  and  judicial  district  of  Alaska,  to  wit, 
within  the  waters  of  that  portion  of  Bering  Sea  belonging  to  the  said  district  on 
waters  navigable  from  the  sea  by  vessels  of  10  or  more  tons  buinlen,  seized  the 
ship  or  vessel  commonly  called  a  schooner,  the  Thornton,  her  tackle,  apparel,  boats, 
cargo,  and  furniture,  being  the  property  of  some  person  or  persons  to  the  said 
Attorney  unknown,  as  forfeited  to  the  United  States,  for  the  following  causes: 

That  the  said  vessel  or  schooner  was  found  engaged  in  killing  fur-seal  within  the 
limits  of  Alaskn  Territory,  and  in  the  waters  thereof,  in  violation  of  Section  1956  of 
the  Revised  Statutes  of  the  United  States. 

Aud  the  said  .Vttorney  saith  that  all  and  singular  the  premises  are  and  were  true, 
and  within  the  Admiralty  and  maritime  .jurisdiction  of  this  Court,  and  that  by 
reason  thereof,  and  by  force  of  the  statutes  of  the  I'nited  Statt-s  in  such  cases  made 
and  provided,  the  aforementioned  and  described  schooner  or  vessel,  being  a  vessel 
of  over  20  tons  burden,  her  tackle,  api)are],  boats,  cargo,  and  furniture,  became  aud 
are  forfeited  to  the  use  of  the  said  United  States,  and  that  said  schooner  is  now 
within  the  district  aforesaid. 

Wherefore  the  said  Attorney  i>rays  the  usual  process  aud  nu)nition  of  this  honor- 
able Court   issue  iu   this    behalf,  and   that   all   persons   interested  iu    the    before- 
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mentioned  and  dosorilxid  Hclinoiicr  or  vessel  may  bo  cited  in  /general  and  special  to 
answer  the  premises,  and  ail  due  i»rocoedings  beinf^  liad,  that  tlie  said  scliooncr  or 
vessel,  lier  tackle,  apparel,  boats,  cargo,  and  fiirnitnre  may,  for  the  cause  alWrfSaid, 
and  others  ap])cariiin',  l)e  condemned  by  the  definite  sentence  and  decree  oC  this  Jion- 
orablc  ('ourt,  as  forfeited  to  (lie  use  of  the  Siiid  United  States,  according  to  tlie  form 
of  the  8tatMt(^  of  the  said  rnilcid  Slates  in  such  cases  made  and  |)rovi<led. 

(Signed)  M.  I).  n.\i,i.. 

United  SIdlex  Dintricl  Allonteii  for  lite  I)intiicl  of  Alti'iLa. 

Annkx  C. 

The  following  table  shows  the  names  of  the  British  sealing  vessels  seized  or 
warned  by  United  States  rcvenne  cruisers,  18SG-180'),  and  the  a])proxiinato  distance 
from  land  when  seized.  The  distances  assigned  in  the  cases  of  the  Carolenn,  Thovn- 
ton,  and  Onward  are  on  the  authority  of  United  States  Naval  Commander  Abbey. 
(See  Filtieth  Congress,  second  session.  Senate  Executive  Document  No.  lOG,  itj). 
20,  30,  10.)  The  distances  assigned  in  tiio  cases  of  the  Anna  Beck,  IV.  P.  Saijward, 
Dolphin,  and  Grace  are  ou  the  authority  of  Captain  Shep.ard,  U.  S.  R.  M.  {Bine  Book, 
United  States,  No.  2,  1890,  pp.  80-82.     See  Appendix,  Vol.  Ill) : 


Name  of  vessel. 


U.^te  of 
soi'/.uie. 


Caroloiia.. 
Tlionitoii  . 
Oil  ward. . . 
riivotirito. 


Aug.  1J88G 

Aiij;-.  1,1 88G 

Alii;-.  2,  188(i 

Aug.  2,  1880 

July  2,1887 
July  9,1887 
JnlV  12,1887 
July  17,  18S7 
A  UK.  10,  ]8,S7 
Aug.  25,18,87 
Aug.  4,  l.'<87 
JuiUiita I  July  31,  188!) 


Anna  15eck 

"W.  P.  Say  ward. 

llolpliin 

(Irace 

Alfred  Adams  . 

Ada 

Triuniiih. 


Approximate  distance  from  land  when  seized. 


75  miles Corwin. 

70iiiiles Corwin. 

115  iiiile.s Corwin. 

Warned  by  Corwin  in  about  same  position  as 
Onward. 

60  miles j  Hush 

59  miles Ku.sh. 

40  mile.H '  IJu.th. 

06  mile.s llii.sh. 


United  States 

vessel  niaUiiig 

seizure. 


P.atlitiiider. 
Triumph. 


Black  Uiamnnd  . 

i>>iy 

Ariel 

Kate 

]\Iiniiio 

rathfinder 


July  29, 188!) 
July  11,  1889 

July  11,1.889 
Aug.  0,  1889 
July  30,1889 
Aug.  13, 1889 
July  15,  ].'<89 
Mar.  27, 1890 


02  mile.-) Hush. 

15  miles Bear. 

Waiiied  by  Hush  not  to  enter  Bering  Sea. 

66  miles 

50  miles 

Ordered  out  of  Boring  Sea  by  Ku.sh.     (?)  As 
to  pobition  when  warned. 

35  miles 

66  miles 

Ordere<l  out  of  Bering  Sea  bj  Hush.  i 

Ditto 

65  miles Busli. 

Seized  in  Neah  Bay  (') :  Corwin. 


Rush. 
Rush. 


Rush. 
Rush. 


(M  Neah  Bay  is  in  the  State  of  Washington,  and  the  Pathfinder  was  seized  there  on  charges  made 
against  lior  iii  the  Bering  Son  in  the  previous  year.     She  was  reloiscd  two  d.ays  later. 

And  wliereas  the  Govenuneiit  of  Iler  Britiuinic  Majesty  did  ask  the 
said  Arbitrators  to  Had  the  said  facts  as  set  forth  in  the  said  state- 
ment, and  whereas  the  Agent  and  Counsel  for  the  United  States  (iov- 
ernment  thereupon  in  our  presence  informed  us  that  tlie  said  statement 
of  facts  was  sustained  by  the  evidence,  and  that  they  had  agreed  with 
the  Agent  and  Counsel  for  Her  Britannic  ^Majesty  that  We,  the  Arbi- 
trators, if  we  should  think  fit  so  to  do,  might  find  the  said  statement  of 
facts  to  be  true. 

Now,  We,  the  said  Arbitrators,  do  unanimously  find  the  facts  as  .^et 
forth  in  the  said  statement  to  be  true. 

And  whereas  each  and  every  question  which  has  been  considered  by 
the  Tribunal  has  been  determined  by  a  majority  of  all  the  Arbitrators  j 
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Xow,  We,  Baron  de  Couicel,  Lord  Ilaiinen,  Mr,  Justice  Harlan,  Sir 
John  Thompson.  Senator  Morgan,  the  ^lariiuis  Visconti  Veno.sta,  and 
Mr.  (Iregers  Gram,  the  respective  minorities  not  withdrawing  their 
votes,  do  dechire  this  to  be  the  final  Decision  and  Award  in  writing  of 
this  Tribunal  in  accordance  with  the  Treaty, 

Made  in  duplicate  at  Paris  and  signed  by  us  the  tifteenth  day  of 
August,  in  the  year  1^93. 

And  We  do  certily  this  English  Version  thereof  to  be  true  and  accurate. 

Alph.  de  Courcel. 

John  M.  Harlan. 

John  T,  ^NIorcjan. 

Hannen, 

Jno.  !S.  D,  Tuompson. 

ViSCONTI  Venosta. 

G.  Gram. 


DECLA-RA-TIOlSrS 

MADE  BY  THE  TRIIiUNAL  OF  ARBITRATION 

AND    KKKKKKKD 

TO  THE  GOVERNMENTS  OF    THE    UNITED   STATES  AND   GREAT  BRITAIN 
FOR  THEIR  CONSIDERATION. 


The  Arbitrators  declare  that  the  concurrent  Regnlations,  as  deter- 
mined upon  by  the  Tribunal  of  Arbitration,  by  virtue  of  Article  VII  of 
the  Treaty  of  the  29tli  of  February,  1892,  beiiii;-  applicable  to  the  high 
sea  only,  sliould,  in  their  opinion,  be  supplemented  by  other  Kegulations 
applicable  within  the  limits  of  the  sovereignty  of  each  of  the  two 
Powers  interested  and  to  be  settled  by  their  common  agreement. 

II 

In  view  of  the  critical  condition  to  which  it  appears  certain  that  the 
race  of  fur-seals  is  now  reduced  in  consequence  of  circumstances  not 
fully  known,  the  Arbitrators  tliink  tit  to  recommend  both  Govern- 
ments to  come  to  an  understanding  in  order  to  prohibit  any  killing  of 
fur-seals,  either  on  land  or  at  sea,  for  a  period  of  two  or  three  years, 
or  at  least  one  year,  subject  to  such  exceptions  as  the  two  Governments 
might  think  proper  to  admit  of. 

Such  a  measure  might  be  recurred  to  at  occasional  intervals  if  found 
beneficial. 

Ill 

The  Arbitrators  declare,  moreover,  that,  in  their  opinion,  the  carrying 
out  of  the  Regulations  determined  upon  by  the  Tribunal  of  Arbitration 
should  be  assured  by  a  system  of  stipulations  and  measures,  to  be 
enacted  by  the  two  Powers,  and  that  the  Tribunal  must,  in  conse- 
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quence,  leave  it  to  the  two  Powers  to  docide  upon  the  means  for  giving 
effect  to  the  Keguhitions  (letcrmined  upon  by  it. 

We  do  certify  this  Enolisli  version  to  be  true  and  accurate,  and  have 
signed  the  same  at  Paris  this  loth  day  of  August,  1893. 

Alph  de  Courcel. 
John  M.  Harlan. 
1  approve  Declarotions  I  and  TIT 

llANNEN. 

I  approve  Declarations  I  and  III 

Jno.  is.  1).  Thompson. 
John  T.  Morgan. 
YlSCONTI  Venosta. 
G.  Gram. 


BERINfJ  SKA  TlilllllNAr,  OV  AltlilTtlATION. 


OPINION 


OP 

MR.  JUSTICE  HARLAN 


AT  TIIIO 

CONrERENCl]  IN  PAIUS 

OF  rill'; 

BERING  SEA  TRIBUNAL   OF   ARBITRATION,  CONSTITUTED    BY  THE 

TREATY  OF  FEBRUARY  2'J,   1892,   BETWEEN   HER  BRITANNIC 

MAJES  TY  AND  THE  UNITED  S'TA'TES  OF  AMEliICA,  AND 

COxMPOSED    OF    THE    FOLLOWTNC    MEMBERS: 

BARON   DE  COURCEL, 
Senator  and  Atnhaamdor  of  France,  rn'sitlcnt  of  the  Trihunali 

THE  RIGHT  HONORABLE  LORD  HANNEN. 
Of  Great  Jiiilain; 

THE    HONORABLE    SIR    JOHN    THOMPSON, 
Minister  of  Jv  at  ice  and  Attornej/Ocncral  of  Canada; 

MR.  JUSTICE  HARLAN, 
A  Justice  of  the  Supreme  Court  of  the  United  Staleni 

SENATOR   MORGAN, 
A  Senator  of  the  United  States; 

MARQUIS  EMILIO  VISCONTI   VENOSTA, 
Former  if inister  of  Foreign  Affairs,  and  Simator  of  tlie  Kiivjdnm  of  ltdt/>f. 

And   HIS   EXCELLENCY  GREGERS  GRAM, 
Minister  of  State  of  Norway, 


WASHINGTON,  1).  C: 

GOVERNMENT    PRINTING   OFFICE. 

1803. 


TAI5LK    OF    CONTENTS. 


I'AK  r  T. 

Tin:  .IIIMSKK  HON   or   rili:    IIMItll.N.U,  of   VKItlTKATIOX. 

I'age. 

1.  IvomarU.s  in  sii|t|i()il,  of  nmlioii  that  'riihiuial  lirst  (Iftcriiiiin'  il«  coiiipctciicy 

or  powers  uiidci'  tlm  Troaty  in  respect  to  certain  iiiatlerH 5 

2.  Upon  (lie  (luostioii  of  Mie,  eoinpetency  of  tlio  Trilmiial  tu  prescribe  regula- 

tions coverin;;-  (lie  waters  of  tlie.  Nor(li  i'aeilie  Ocean,  and  wliidi  would 
proliiliit  ]>e]a,i;ic,  sealiui;'  entirely y 

PAllT  II. 

TIIK  MEIUTS  OF   TIIK    VAKIOMS   ({HKSTIONS    SUHMmKIJ  T(»   TIIK    TKIIMIWL   KOIt  I)KTKI{- 

.MI\ATI().\. 

I'age. 

1.  (Jentrral  statement  of  the  facts  out  of  which  the  present  e(nitioversy  between 

the  two  nations  arose,  and  the  history  of  the  negotiations  resulting  in  the 
Treaty  of  February  20,  1892 36 

2.  Jurisdiction  and  rights  asserted  andexercised  by  Russia  in  Bering  Sea,  and 

in  respect  to  the  seal  fisheries  in  that  sea,  jirior  to  the  cession  of  1867  of 
Alaska  to  the  United  States.  Etiect  of  tlie  Treaty  concluded  iu  182.") 
between  Russia  and  Great  Britain.  The  rights  that  passed  to  the  United 
.States  l)y  the  Treaty  of  Cession  of  1867 58 

3.  The  right  of  jiroperty  asserted  by  the  Uuited  States  in  the  Pribilof  herd  of 

seals,  and  its  right,  whether  as  owner  of  the  herd,  or  simply  as  owner  of 
the  fur-seal  industry  on  the  Pribilof  Islands,  to  protect  the  seals  against 
pelagic  sealing Ill 

4.  Concurrent  regulations 205 

3 


I  Af(.(ir  the.  ari^iiiiHMits  ofcoiiiisol  \v(!re  ooiifliulfMl.  IIk-,  Trilmnal  of  Arliilr.ilion  went 
into  (!()iil(',n',iic(^  l-o  consider  ami  <lct(>nnini'.  Um;  virions  niallors  snliniiltcfi  to  it.  All 
t.lic  (|M(!.st.ions  (lis<;n.ss(!(l  wore,  cxaniincil  and  lolly  consid"  ii'd  by  tlio  Arl)itiators,  and 
in  ord(^itliat  tliry  nii,i;lit  liavo  an  o|)]k)i  I  unity  f  o  pnl,  npno  ri-(nr<l  in  tin:  roim  nC 
written  opinions  fil'  tiiry  sd  desired),  tluj  viows  cxiin-ssed  liy  tjir-ni  in  ronUicuKf,  tlio 
Trihnnal,  at  tiio  (dos(5  of  ita  (h^lihoratious,  adopted  and  oniliodioil  in  the  I'rotorrol  of 
AM^ust  It,  IS!),'!,  t,li(!  I'ldlowini^   l•(^sl)lu  tion : 

"'rii<<  ri^lit  is  r(is(!rv((l  to  each  Arldtrator  to  lile  witlitlu!  secretary  of  this  Tiibnual, 
at  a,ny  tinio  alter  tli«  adjournine-nl ,  and  heluic  lln;  lirst  day  of  January,  1891,  an 
oitinion  or  opinicnis  npou  tlio  (inostions  or  any  of  tlieni  snhniittoil  for  determination, 
and  sn(di  opinion  or  opinions  sliail  ho  roi^arded  as  an  annox  to  tiiis  I'rot(»eol." 

The  opinions  holow  embody,  substantially,  what  was  said  orally  in  confureiice  by 
Mr.  .Jiistico  llarlau  upon  the  i£uostious  or  matters  alluiled  to  in  tho3o  opinions.] 


PATl T  I. 

THE  JURISDICTION  OF  Till'  TRIBUNAL  OF  ARBITRATION. 

1. 

RKITIARKN   IIV    SUPPORT    OF   ITIOTIO.\   'I'BB  AT  'I'BIK   TRIKUIVAr   FIR.ST 

ue:ti<:k.tiii\k     it.*j     co.tipi:  TKiviiv     ok     I»«^^'!^;K5x,     u.\i>i<:k    the 

TRKATV,   IN   RESPECT    TO    CiERTAIIV    ITIATTEKS, 

(These  remarks  were  made  at  the  first  meeting  of  the  Arbitrators  after  counsel  had 
coucluiled  their  argnmeuts.) 

Mr,  President:  It  luis  been  siio-o-ested  that  the  Arbitrators  have  a 
full  interchange  of  views  toiiehiiig  the  questions  submitted  by  the 
treaty  for  determi nation  before  any  formal  vote  is  taken.  I  entirely 
api)rovc  this  suggestion.  We  ought  to  have  the  benefit  of  such  au  in- 
terchange of  views  before  placing  npon  record  the  conclusions  we  have 
respectively  reached. 

But,  in  my  judgment,  our  lirst  duty  is  to  determine  the  competency 
of  this  Tribunal,  under  the  treaty,  to  dc.ii  with  the  various  matters  sub- 
mitted to  us  by  the  two  governments.  I  move,  therefore,  that  the 
Tribunal,  before  entering  npou  the  consideration  of  these  matters 
upon  their  merits,  determine  its  competeucy,  so  far  as  it  may  be  in- 
volved in  the  following  questions: 

1.  Is  it  competent,  under  the  treaty,  for  this  Tribunal  to  prescribe 
regulations  applicable  to  such  parts  of  the  Korth  Pacific  Ocean,  outside 
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of  the  jurisdictional  limits  of  the  two  governments,  as  are  traversed  by 
the  seals  fioiiuenting  the  Pribih^f  Islands,  if,  upon  the  facts,  regula- 
tions of  that  (•hara<ter  aie  necessary-  for  the  proper  protection  and  pres- 
ervation of  the  \'nv  seal  in.  <>r  liabirually  resorting:  to,  Bering  Sea? 

2.  Is  it  conij)etent,  under  the  treaty,  for  this  Tribunal  to  prescribe 
reguhitions  for  a  closed  season  covering  such  waters  of  both  Bering 
Sea  and  the  North  I'acilic  Ocean,  outside  the  jurisdictional  limits  of  the 
two  <;ountries,  as  are  habitually  traversed  by  these  fur  seals,  and 
embracing  the  mouths  during  whicii  fur  seal  may  be  taken  in  the  open 
seas,  and  during  which  closed  season  all  hunting  of  said  seals  in  such 
waters  shall  be  forbidden,  pro\ided  the  facts  show  that  regulations  of 
that  character  are  necessary  for  the  proper  protection  and  preservation 
of  the  far  seal  in,  or  habitually  resorting  to,  Bering  Sea? 

We  tind  that  counsel  differ  widely  as  to  the  powers  of  the  Tril)unal 
touching  the  matters  referred  to  in  this  motion. 

The  British  Government,  in  its  Counter  Case,  and  its  counsel  in  their 
printed  argument,  question  the  authority  of  the  Tribunal,  under  the 
treaty,  to  prescribe  regulations  applicable  to  the  North  Pacific  Ocean, 
even  if  it  be  found  tliat  regulations  covering  a  part  of  that  ocean  are 
absolutely  essential  to  the  i>roper  protection  and  preservation  of  these 
fur  seals.  And  that  Government  and  its  learned  counsel,  at  whose 
head  is  the  Attorney-General  of  Great  Britain,  while  not  ex])ressly 
disputing  our  power  to  establish  a  zone  around  the  Pribilof  Islands 
within  which  pelagic!  sealing  may  be  entirelj'^  prohibited  at  all  seasons, 
also  deny  that  this  Tribunal  has  any  authoritj^  to  prescribe  regulations 
which,  by  their  necessary  operation,  Avill  put  an  end  altogether  to  the 
business  of  hunting  these  seals  in  the  open  waters  of  Bering  Sea  out- 
side of  such  zone  or  in  the  North  Pacific  Ocean. 

The  United  States  contends  that  the  treaty  requires  at  our  hands 
wliatever  regulations  are  nece.^oiari/  for  the  proper  protection  and  i)res. 
eivation  of  these  fur  seals  when  found  outside  the  jurisdictional  limits 
of  the  respective  Governments,  either  in  Bering  Sea  or  in  the  North 
Pacific  Ocean ;  that  the  power  to  prescribe  such  regulations  is  expressly 
conferred;  and  that  a  refusal  to  exert  such  power,  if  its  exercise  be 
found,  under  the  evidence,  necessary  to  the  preservation  of  this  race, 
will  be  a  refusal  to  execute  the  treaty,  and,  therefore,  would  defeat  one 
of  its  ])riucipal  objects. 

I'or  one.  I  wish  to  know,  before  any  interchange  of  views  occurs 
between  ^Arbitrators  in  respect  to  the  merits  of  the  several  matters  sub- 


mittcd,  wliat  the  Tribunal  deems  its  powers  to  1)0,  in  rc;;;ii<l  (o  flic, 
siibje(;ts  we  ;iro  licre  to  consider.  No  Arbitrutor  sliould  b<!  jxit  in  sucii 
]»()siti()ti  that  it  can  be  said  that  his  v^ews  as  to  tlic  conipetciicy  ol" 
tii(5 Tribunal  weii!  wiliihcid  uiilil  the.  nnijority  liad  ex[)r('ssed  opinions  in 
respect  as  well  to  tlic,  merits  of  Mic,  several  questions  of  right  arising 
nn<ler  the  treaty,  as  to  the.  necessity  of  regulations  for  the  proper 
l)r<)f('('tion  and  preservation  of  tliese  seals. 

If,  however,  it  be  the  pleasure  of  Arbitrators  to  interchange  views 
upon  the  merits  of  all  the  questions  before  us,  not  involving  the  jurisdic- 
tion of  the  Tribunal,  before  any  vote  is  taken,  and  if  they  order  my 
motion  to  lie  upon  the  table  for  the  present,  I  will  acquiesce,  if  it  be 
undtMstood  that  the  first  recorded  vote  shall  be  upon  the  points  em- 
bodied in  that  motion. 

Let  me  say  in  this  connection  that,  the  arguments  having  been  con- 
cluded, I  am  prepared  to  indicate  to  any  Arbitrator,  whenever  desired 
by  him,  the  conclusion  reached  by  me  touching  any  question  before  us, 
whether  relating  to  the  merits  of  the  case  or  to  the  competency  of  the 
tribunal.  Any  such  expression  of  views  must,  of  course,  be  subject  to 
the  possibility  of  their  being  changed  or  modified  as  the  result  of  our 
discussions  in  conference.  If  there  are  other  questions  of  the  juris- 
di(;(i()n  of  this  Tribunal  besides  those  named  by  me  in  respect  to  which 
any  Arbitrator  desires  action  by  the  Tribunal  before  coming  to  matters 
that  must  be  covered  by  the  award,  1  will  cooperate  with  him  in 
having  such  action,  and  this  without  reference  to  the  nature  of  the 
question.  If  any  Arbitrator  wishes  to  know,  in  advance,  what  the 
Tribunal  thinks  as  to  its  competency  or  i)owers,  I  shall  deem  it  my  duty, 
so  far  as  my  action  can  have  eftect,  to  put  his  mind  at  rest  in  respect 
to  that  matter. 

But,  Mr.  President,  I  can  not  stop  here  without  running  the  risk  of 
being  charged  with  concealing  some  things  that  are  on  my  mind  and 
which  Arbitrators  are  entitled  to  know  before  acting  upon  this  motion. 
My  conviction  is  absolute  that  the  treaty  as  interi^reted  by  the  British 
Government  and  its  counsel,  in  respect  to  the  powers  of  the  Tribunal, 
is  not  the  treaty  I  was  asked  to  aid  in  executing.  It  is  not  the  treaty 
Great  Britain  would  have  asked  the  United  States  to  sign.  It  is  not 
the  treaty  which  the  President  of  the  United  States  would  have  ap- 
proved. It  is  not  the  treaty  which  a  single  member  of  the  Senate  of 
the  United  States  would  have  sustained  by  his  vote.  So  strong  is  my 
conviction  upon  this  subject  that  if  this  Tribunal  does  not  conceive 
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itself  to  liiivo  tlu'  power,  lUHlcr  tlie  treaty,  to  preserve  this  race  of 
Useful  animals  so  far  as  tliat  end  may  be  attained  by  regulations 
applicable  to  the  waters  of  both  Bering  Sea  and  the  North  Pacilie  Ocean 
traversed  by  these  seals;  if  it  decides  that  it  can  not,  for  want  of  powei', 
make  reuiilations  of  that  character,  I  would  deem  myself  wanting  in 
duty  to  both  of  the  countries  here  represented,  if  I  did  not  insist  upon 
an  adjournment  of  this  Coid'erence  for  sneh  reasonable  time  as  would 
give  the  respective  (xovernments  an  ojiportunity  to  negotiate  for  a 
supplementary  coincniion  investing  the  Tribunal  with  full  jjower  to 
acconiplish  the  object  which,  in  every  tbrm  of  language,  they  have 
expressed  an  earnest  desire  to  accomplish,  nanu-ly,  the  preservation  of 
this  race  of  fur  seals,  without  reference  to  considerations  of  jjrolit  or 
advantage  to  aii>-  nation  <»r  to  the  indixiduals  of  any  nation. 

1  beg  you  to  understand  that  I  do  not  ask  the  Tribunal  to  say  at  this 
time  what  regulations  are  necessary  to  secure  the  preservation  of  these 
aninnils.  if,  upon  examination  of  the  evidence,  it  be  found  that  regula- 
tions wliicli  in  teiins  or  by  necessary  oi>ciation  prohi1)it  or  i)ut  an  end 
altogether  to  pelagic  sealing  both  in  Bering  Sea  and  in  the  North  Pacific 
Ocean  are  not  necessary  for  the  proper  protection  and  i)reservation  of 
this  race  of  animals,  both  countries  must,  in  good  faith,  abide  l)y  that 
determination.  1  only  ask  that  you  declare  in  some  form  and  in  a(hance 
whether  you  have  the  power  under  the  treaty  to  prescribe  regulations 
of  the  character  indicated  by  me,  if  the  facts  show  them  to  be  necessary 
in  order  to  save  this  race  from  extermination.  1  am  unwilling  to  remain 
silent  u[)()n  this  <juestion  of  the  competency  of  theTriliunal  until  I  shall 
Lave  asccrtaiued  what  your  views  are  on  the  several  matters  submitted 
for  determination,  and  then  bring  up,  or  forbear  to  bring  up,  this  (pies 
tion  of  jurisdiction,  as  I  may  agree  or  disagree  with  the  views  you 
express  ou  the  merits. 

2. 

l;PO>    Tlir    QUFSTIO^f   OF    THE    <  OTIPKTE!VCV   OF    THE    TIiimT."VA¥. 

TO  i>ieR':s('Kii{E  i{c:4;rii A'i'io.>.«i  t'o%'EKi.\c:  the  ma'I'eicm  ok  the 

NOKTII  l>A(  IFK   OC  FAX,  A.\D  U'lllCII  WOFI.U  PROHIBIT  PKIiAOIC 

MEAiiiivc:  e:vtirel.v. 

(The  Tribiiual  having  on  :i  subsequent  day  of  its  sessious  votcil  to  consider  the 
above  motion,  the  remarks  below  were  inado  in  its  support.) 

This  Tril)nnal  has  been  constituted  in  order  that  there  may  be  an 
amicable  settlement,  by  arbitration,  of  certain  questions  between  the 


(lovcniiiu'iit  of  tlic  United  kStiit(;s  of  Ainci'ica  jiihI  the  Goveriiiiiciit  of 
llt'i'  I5rit:iiiiii('.  Miijcsty,  wiiicli  are  described,  ^•enerally,  in  vXiliele  I  of 
the  treaty  of  l^ebiuary  29, 1892,*  as  (luestioiis  "  concerniiig  the  jurisdic- 

*  TREATY  BETWEEN  THE  UNITED  STATES  OF  AMERICA  AND  GREAT  BRITAIN  CON- 

CLUDED FEBRUARY  29,   1892. 

'I'Iks  Uiiilod  States  of  Amciiita  ami  Ilcr  iM:ij(!st.v  Uio  C^iiccii  of  tlu!  IJiiitfd  l\in;;<loiii 
()l'(ii'eat  IJiitain  and  Ircdaiid,  hriim  (hisiioiis  to  provido  lor  an  aniicaldeHottlenicntol' 
l,li(^  (|iics(ioii,s  wliicli  li;i\(i  arisen  liidwccn  (lirir  n-spcctivo  GovernineiitH  coiicci  nin^^ 
the  jnrisdiclioMiil  riglifs  oltlus  United  .Stat(!s  in  IIm'  waters  of  J5crin.i;'H  Sea,  and  con- 
ceiiiinj;'  also  tlie  j)r('Servation  ol'  the  fur  seal  in,  or  lialutnally  resorting  to,  tlie  said 
sea,  and  liie  riglils(d"  the  eiti/ens  and  siilijeets  of  cillier  coniiti\v  as  regards  the 
taking  ihe  fur-seal  in,  or  liabitnally  resorting  to,  the  said  waters,  liave  resolved  to 
sulnnit  lo  arhitratimi  the  questions  involved,  and  to  the  end  of  eonelnding  a  eouvcn- 
ti(Ui  for  (Jiat  iiurposo  Iiavc  aiipninti'd  as  (heir  i(!si>r(ti\'e  IMeuipotontiuries : 

The  ['resiihiut  of  the  IJniteil  States  of  Auioriea,  James  (J.  lilaine,  Secretary  of  State 
of  the  United  States;  and 

Her  Majesty  the  Qiieeuofthe  United  Kingdom  of  Great  ISritain  and  Ireland,  Sir 

•  luliaii  I'auncefote,  G.  c.  M.  G.,  K.  c.  n.,  Her  Majesty's  Envoy  Extraordinary  aud 
Minislcr  lienipot.entiary  to  the  United  States; 

Who,  after  having  eomniunicated  to  each  other  their  resjjective  full  powcn's  wliieh 
were  found  to  be  iu  due  and  proper  form,  have  agreed  to  and  concluded  the  follow- 
ing articles: 

AuTiOLio  I.  The  questions  which  have  arisen  between  the  Government  of  the 
United  Stattvs  and  the  Government  of  Her  Hritannic  Majesty  concerning  the  juris- 
dictional rights  of  the  United  States  in  the  waters  of  Bering  Sea,  and  coneeriiiug 
also  the  preservation  of  the  fur-seal  iu,  or  habitually  resorting  to,  the  said  sea,  and 
tlu;  rights  of  the  citizens  and  subjects  of  either  country  as  regards  the  taking  of  fur- 
seal  in,  or  habitually  resorting  to,  the  said  waters,  shall  be  submitted  to  a  tribinial 
of  arbitration,  to  be  composed  of  seven  arbitrators,  who  shall  be  appointed  in  the 
following  manner,  that  is  to  say:  Two  shall  be  named  by  the  President  of  the 
United  States;  two  shall  be  named  by  her  Uritanuic  Majesty;  His  Excellency  the 
President  of  the  French  Eepublic  shall  be  jointly  requested  by  the  high  contracting 
parties  to  name  one;  His  Majesty,  the  King  of  Italy,  shall  be  so  requested  to  name 
one;  and  His  Majesty,  the  King  of  Sweden  and  Norway,  shall  he  reqiiested  to  name 
one.  The  seven  arbitrators  to  be  so  named  shall  be  jurists  of  distinguished  reputa- 
tion in  their  respective  conntrics;  and  the  selecting  powers  shall  be  requested  to 
choose,  if  possible,  jurists  who  are  acquainted  with  the  English  language. 

In  case  of  death,  absence,  or  incapacity  to  serve  of  any  or  either  of  the  said 
arbitrators,  or  in  the  event  ot  any  or  either  of  the  said  arbitrators  omitting  or 
declining  or  ceasing  to  act  as  such,  the  President  of  the  United  States,  or  Her  Britan- 
nic Majesty,  or  His  Excellency,  the  President  of  the  French  Pepublic,  or  His  Majesty 
the  King  of  Italy,  or  His  Majesty,  the  King  of  Sweden  and  Norway,  as  the  case  may 
be,  shall  name,  or  shall  bo  requested  to  name  forthwith  another  person  to  act  as 
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tioiial  rights  of  the  United  States  in  the  waters  of  Berinf;:  Sea,  and 
concerning  also  the  preservation  of  the  fur  seal  in,  or  habitually  resort- 
ing to,  the  said  Sea,  and  the  rights  of  the  citizens  and  subjects  of  cither 
country  as  regards  the  taking  of  fur  seal  in,  or  habitually  resorting  to, 
the  said  waters." 

Article  VI  provides  that,  ''in  deciding  the  matters  submitted  to  the 
arbitrators,"  certain  points,  five  in  number,  shall  be  sumbitted  to  them, 
in  order  that  their  award  may  embrace  a  distinct  decision  upon  each 
point.    One  of  those  points  is  embodied  iu  the  following  question: 

arbitrator  in  the  place  and  stead  of  the  arbitrator  originally  named  by  snch  head  of 
a  State. 

And  in  the  event  of  a  refnsal  or  omission  for  two  months  after  receipt  of  the  joint 
reqnest  from  the  High  Contracting  Parties  of  His  Excellency,  the  President  of  the 
French  Republic,  or  His  Majesty,  the  King  of  Italy,  or  His  Majesty,  the  King  of 
Sweden  and  Norway,  to  name  au  arbitrator,  either  to  ^11  the  original  appointment 
or  to  fill  a  vacancy  as  above  provided,  then  in  such  case  the  npptiintment  shall  be 
made  or  the  vacancy  shall  l>e  filled  iu  such  manner  as  the  Higli  C'.ontractiug  Parties 
shall  agree. 

Art.  II.  The  arbitrators  shall  meet  at  Paris  within  twenty  days  after  the  delivery 
of  the  counter  cases  mentioned  in  Article  iv,  and  shall  proceed  impartially  and  care- 
fully to  examine  and  decide  the  questions  that  have  been  or  shall  be  laid  before 
them  as  herein  provided  on  the  part  of  the  Govervments  of  the  United  States  and  Her 
Britannic  Majesty,  respectively.  All  questions  considered  by  the  tribunal,  including 
the  final  decision,  shall  be  determined  by  a  majority  of  all  the  arbitrators. 

Each  of  the  High  Contracting  Parties  shall  also  name  one  person  to  attend  the  tri- 
bunal as  its  agent  to  represent  it  generally  in  all  matters  connected  with  the  arbi- 
tration. 

Akt.  III.  The  printed  case  of  each  of  the  two  parties,  accompanied  by  the  docu- 
ments, the  official  correspondence,  and  other  evidence  on  which  each  relies,  shall  be 
delivered  in  duplicate  to  each  of  the  arbitrators  and  to  the  agent  of  the  other  party 
as  sooucas  may  be  after  the  aiqtointment  of  the  members  of  the  triUunal,  but  within 
a  period  not  exceeding  four  mouths  from  the  date  of  the  exchange  of  the  ratifications 
of  this  treaty. 

Art.  IV.  Within  three  months  after  the  delivery  on  both  sides  of  the  printed  case, 
either  party  may,  in  like  manner  deliver  in  duplicate  to  each  of  the  said  arbitra- 
tors, and  to  the  agent  of  the  other  party,  a  counter  case,  and  additional  documents, 
correspondence,  and  evidence  so  presented  by  the  other  party. 

If,  however,  in  consequence  of  the  distance  of  the  place  from  which  the  evidence 
to  be  presented  is  to  be  i)rocured,  either  i)arty  shall,  within  tliirty  days  alter  the 
receipt  by  its  agent  of  the  case  of  the  other  party,  give  notice  to  tlie  otiier  party 
that  it  requires  additional  time  for  the  d<  livery  of  such  counter  case,  documents, 
correspondence,  and  evidence,  such  additional  tinii;  so  indicated,  but  not  exceeding 
sixty  days  beyond  the  three  montiis  in  this  article  })rovided,  shall  be  allowed. 

If,  in  tho  case  submitted  to  the  arbitrators,  either  party  shall  have  sjiecified  or 
alluded  to  any  report  or  document  in  its  own  exclusive  possession,  without  annexing 
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"5.  ITiis  tlio  United  States  any  right,  and  if  so,  what  right,  of  protec- 
lion  or  property  in  tlui  i'nv  seals  f're(ju('.ntin<,'  (lie  islands  of  tin;  United 
Stales  in  Heiing-  Sea  when  sneh  seals  are  fonnd  outside  tin;  oidinary 
three-mile  liniif?" 

Article  VJI  is  in  these  words: 

"If  the  dcleiiuiiiaiion  of  the  fore.<jfoin«x  questions  as  to  the  exclusive 
jurisdiction  of  the  United  States  shall  leave  the  subject  in  sucli  jjosi- 
tion  that  the  concurr<'-nce  of  Great  Britain  is  necessary  to  the  estab- 
lislnnentof  Regulations  for  the  proper  protection  and  preservation  of  the 

a  copy,  Buch  party  uliall  be  bound,  if  the  other  party  thinks  proper  to  apply  for  it, 
to  furnish  that  ])iuty  with  a  copy  tiicreof;  and  either  party  inaj-  call  upon  the  other, 
tlnoMi^h  tlie  arbitrators,  to  i)rodnce  tlie  originals  or  certilied  copies  of  any  pai)er.s 
adduced  as  evidence,  {fiviiij;-  in  <'ach  instance  notice  thereof  within  thirty  days  after 
delivery  of  the  case;  and  the  original  or  co])y  so  requested  shall  lie  delivered  as  soon 
as  may  be,  and  within  a  ])eriod  not  exceeding  forty  days  after  receipt  of  notice. 

Aht.  V.  It  shall  be  the  duty  of  the  agent  of  each  party,  within  one  month  after 
the  expiration  of  the  time  limited  for  the  delivery  of  the  counter  case  on  both  sides, 
to  deliver  in  duplicate  to  cadi  of  the  said  arbitrators  and  to  the  agent  of  the  other 
])arty  a  printed  argument  showing  the  points  and  referring  to  the  evidence  upon 
which  his  Government  ridics,  and  cither  party  may  also  support  the  same  before  the 
arbitrators  by  oral  argtimcmt  of  counsel;  and  the  arbitrators  may,  if  they  desire 
further  (ducidation  witli  regard  to  any  point,  require  a  written  or  i)rinted  statement 
or  argument,  or  oral  argument  of  counsel,  upon  it;  but  in  such  case  the  other  party 
sliall  lie  entitled  to  reply,  either  orally  or  in  writing,  as  the  case  may  be. 

AuT.  VI.  In  deciding  the  matters  submitted  to  the  arbitrators,  it  is  agreed  that 
the  f(dlowing  five  points  shall  be  submitted  to  them,  in  order  that  their  award  shall 
embrace  a  distinct  decision  upon  each  of  said  five  points,  to  wit: 

1.  What  exclusive  jurisdiction  in  the  sea  now  known  as  the  Bering  Sea,  and  what 
exclusive  rights  in  the  seal  fisheries  therein,  did  Russia  assert  and  exercise  jirior  and 
up  to  the  time  of  the  cession  of  Alaska  to  the  United  States? 

2.  How  far  were  these  claims  of  jurisdiction  as  to  the  seal  fisheries  recognized  and 
conceded  by  Great  Britain? 

3.  Was  the  body  of  water  now  known  as  the  Bering  Sea  included  in  the  phrase 
"Pacific  Ocean,"  as  used  in  the  treaty  of  1825  between  Great  Britain  and  Russia; 
and  what  rights,  if  any,  in  the  Bering  Sea  were  held  and  exclusively  exercised  by 
Russia  after  said  treaty? 

4.  Did  all  the  rights  of  Russia  as  to  jurisdiction,  and  as  to  the  seal  fisheries  in 
Bering  Sea  east  of  the  water  boundary,  in  the  treaty  between  the  United  States 
and  Russia  of  the  30th  March,  1867,  pass  unimpaired  to  the  United  States  under 
that  treaty? 

r>.  Has  the  United  States  any  right,  and  if  so,  what  right  of  protection  or  property 
in  the  fur-seals  frequenting  the  islands  of  the  United  States  in  Bering  Sea,  when 
such  seals  are  found  outside  the  ordinary  3-mile  limit? 

,'Vkt.  VII.  If  the  detrrmiiiatiou  of  the  foregoing  questions  as  to  the  exclusive 
jurisdiction  of  the  United  States  shall  leav«  the  subject  in  such  position  that  the 
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fnrseal  in,  or  habitually  resorting  to,  the  Bering  Sea,  the  Arbitrators 
shall  then  determine  what  concurrent  Regulations  outside  thejuri.sdic 
tional  limits  of  the  respective  (.ioverumeuts  are  necessary  and  over 
M'hat  waters  such  Regulations  should  extend,  and  to  aid  them  in  that 
determination  the  report  of  a  Joint  Commission  to  be  appointed  by  the 
respective  (lovernments  shall  be  laid  before  them,  with  such  orlier  evi- 
dence as  either  Governnu'nt  may  submit.  The  High  Contracting 
Parties  furthermore  agree  to  cooperate,  in  securing  the  adhesion  of 
other  powers  to  such  Regulations." 

Article  XIV  declares  that  "the  High  (contracting  Parties  engage  to 
consider  the  result  of  the  proceedings  of  the  Tribunal  of  Arbitration, 

concnrrence  of  Great  Britain  is  necessary  to  the  establishment  of  regulations  for  the 
})roj)L'r  protection  :ui(l  jireservation  of  the  fur-seal  ui,  or  hahittially  n-sorting  to, 
the  Hering  Sea,  the  arbitrators  slii.U  then  deterniine  what  concurrent  regulations 
ontsiile  the  jnrisilictional  limits  of  the  resjiective  OovtMiimeuts  are  necessary,  and 
over  what  waters  such  regulations  should  extend,  ami  to  aid  them  in  that  determi- 
nation, the  rei)ort  of  a  Joint  Commission  to  be  apjtoiiitud  by  tiie  respective  Govern- 
ments shall  bo  laid  before  them,  with  such  other  evi<lence  as  either  Government 
may  subm.it. 

The  High  Contracting  Parties  furthermore  agree  to  coiiperate  in  securing  tiie  adhe- 
sion of  other  Powers  to  such  regulations. 

Aitr.  Vm.  The  High  Contracting  Parties  having  found  themselves  unable  to  agree 
upon  a  reference  which  shall  include  the  question  of  the  liability  of  each  for  the 
injuries  alleged  to  have  been  sustained  by  the  other,  or  by  its  citizens,  in  counection 
with  the  claims  presented  and  urged  by  it;  and  being  solicitous  that  this  subordinate 
question  should  not  interrupt  or  longer  delay  the  submission  and  determination  of 
the  main  questions,  do  agree  that  either  party  may  submit  to  the  arbitrators  any 
question  of  fact  involved  in  said  claims  and  ask  for  a  tinding  thereon,  the  (juestiou  of 
the  liability  of  either  Government  upon  the  facts  found  to  be  the  subject  of  further 
negotiation. 

AuT.  IX.  The  High  Contracting  Parties  have  agreed  to  ajjjjoint  two  rommissioners 
on  the  part  of  each  Government  to  make  the  joint  investigation  and  report  contem- 
plated in  the  i>receding  Article  \ii,  and  to  include  the  terms  of  the  said  agree- 
ment in  the  conventiou,  to  the  end  that  the  joint  and  several  reports  and  recom- 
mendations of  said  commissioners  may  be  in  due  i'orm  submitted  to  the  arbitrators, 
should  the  contingency  therefor  arise,  the  said  agreement  is  accordingly  herein 
included  as  follows: 

Each  Government  shall  apjjoint  two  commissiouers  to  investigate  conjointly  with 
the  commissioners  of  the  other  Government  all  the  facts  having  relation  to  seal  life 
in  Bering  Sea,  and  the  measures  necessary  for  its  projier  protection  and  preserva- 
tion. 

The  four  commissioners  shall,  so  far  as  they  may  be  able  to  agree,  make  a  joint 
report  to  each  of  the  two  Governments,  and  they  shall  also  report,  either  jointly  or 
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as  a  full,  perfect,  and  final  settlement  of  all  the  questions  referred  to 
tlie  Ai'bitrators." 

Tlinm.nliout  the  whole  of  the  ncffotiiitioiis  resulting'  in  the  treaty, 
(lie  two  (Jovenmients,  by  their  a<;(uedit('<l  icprcscMitatives,  expressed 
an  earnest  desire  for  the  proper-  protection  and  i)reservation  of  the  fur 
seals  which  liad  their  breeding  grounds  on  Pribilof  Islands  in  lieriiiff 
Sea,  as  well  as  their  Avillingness  to  unite  in  the  enforeeniciit  against 
their  respective  citizens  or  subjects  of  all  measures  found  necessary  to 
j)revent  the  extermination  of  that  race  of  animals."  The  record  before 
us  furnishes  conclusive  evidence  of  these  facts. 

As  early  as  November  12,  1887,  Mr.  Phelps,  Uuited  States  Minister 


sevcriilly,  to  oudi  Govcninicnt  on  any  points  njiou  Avliicli  they  ni.iy  ho  nnablc  to 
,a<i;ree. 

Tlicsi*  nijiorts  hIkiII  not  bo  in;ulo  public  until  tiiey  sliall  I)o  subniitted  to  tin-  arlii- 
triitors,  or  it  shall  appear  that  tiic  cuntiiijjfoncy  of  their  heini^'  u.sed  l)y  the  arbitra- 
tors  can  not  arif,c. 

AuT.  X.  Each  (iovcrnnicnt  shall  pay  tlio  expenses  of  its  members  of  the  joint 
commission  in  the  investii^ation  referred  to  in  tlio  preceding  article. 

Art.  XI.  The  decisions  of  the  tribnnal  shall,  if  possible,  bo  made  witliin  three 
months  from  the  close  of  the  argument  on  both  sides. 

It  shall  be  made  in  writinj^  and  dated,  and  shall  be  signed  by  the  arbitrators  who 
may  assent  to  it. 

Tlio  <lecision  shall  bo  in  duplicate,  one  copy  whereof  shall  bo  delivered  to  the  agent 
of  the  United  States  for  his  Government,  and  tho  other  copy  shall  be  delivered  to  tlie 
agent  of  Great  Britain  for  his  Government. 

Akt.  XII.  Each  Government  shall  pay  its  own  agents  and  provide  for  the  proper 
rcmnnoration  of  tho  connsol  employed  by  it,  and  of  the  arbitrators  appointed  by 
it,  and  for  the  expense  of  preparing  and  submitting  its  case  to  tho  tribunal.  All 
othiM-  expenses  connected  with  the  arbitration  shall  be  defrayed  by  the  two  Govern- 
ment in  e(iual  moieties. 

AuT.  XIII.  Tlie  arbitrators  shall  keep  an  accurate  record  of  their  proceedings, 
and  may  appoint  and  emi)]oy  the  necessary  ofiicers  to  assist  them. 

AisT.  XIV.  The  High  Contracting  Parties  engaged  to  consider  the  result  of  the  pro- 
ceedings of  tho  tribunal  of  arbitration,  as  a  lull,  perfect,  and  linal  settlement  of  all 
the  questions  referrcMl  to  tho  arbitrators. 

Akt.  XV.  Tlie  present  treaty  shall  be  duly  ratitiod  by  tlie  President  of  the  United 
States  of  America,  by  and  with  the  advice  and-  consent  of  the  Senate  thereof,  and 
by  llcr  Britannic  Majesty;  and  the  ratification  shall  be  exchanged  either  at  Wash- 
ington or  at  Loudon  within  six  months  from  tho  date  hereof,  or  earlier  if  possible. 

In  faith  whereof  we,  the  respective  Plenipotentiaries,  have  signed  this  treaty  and 
have  hereunto  afifixed  onr  seals. 

Done  in  dupiicato  at  Washington  the  twenty-ninth  day  of  February,  one  thousand 
eight  hundred  and  ninety-two.  James  G.  Blaine.  [skal.] 

JULLVX   PaUXCEFOTK.      [SEAL.] 
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at  London,  li:ul  an  interview  witli  the  Man|uis  of  Salisbury,  Rritisli 
Secretary  of  State  for  IA)reign  Affairs,  in  which  the  fornicr  proposod,  on 
the  part  of  the  (Toverninent  of  the  United  States,  that  by  nintnal 
agreement  of  the  two  (ioverninents  a  code  of  regnhitions  be  a<h)pted 
for  the  preservation  of  the  seals  in  Bering  Sea  from  destruction  at  im- 
proper times  and  by  improper  means  by  the  citi/.eiis  oi"  cither  country — 
smdi  agreement  to  be  entirely  irres[)ective  of  any  questions  of  conflict- 
ing jurisdiction  in  those  waters.  In  this  view  his  lordship  promj)tly 
acquiesced,  and  suggested  that  the  American  minister  obtain  from  his 
Governraentand  submit  a  sketch  of  a  system  of  regulations  that  would 
be  adequate  for  that  purpose.     U.  S.  Case,  A^jp.  Vol.  I,  2>.  171. 

The  American  Secretary  of  Stat«,  Mr.  Bayard,  being  informed  of 
this  interview,  wrote  to  Mr.  Phelps,  under  date  of  February  7,  ISSS, 
suggesting  that  the  oidy  way  to  prevent  the  destruction  of  the  seals 
appeared  to  be  for  the  United  States,  Great  Britain,  and  other  inter- 
ested powers  to  take  concerted  action  restrainijig  their  citizens  or  sub- 
jects from  killing  them  with  tirearms,  or  other  destructive  weapons, 
"  north  of  50°  of  north  latitude,  and  between  IGO^  of  lougitude  west  and 
170°  of  longitude  east  from  Greenwich,  during  the  period  intervening 
between  April  lo  and  November  1.  To  prevent  the  killing  within  a 
marine  belt  of  40  or  50  miles  from  the  islands  during  that  period  would 
be  ineffectual  as  a  preservative  measure.  This  would  clearly  be  so  dur- 
ing the  approach  of  the  seals  to  the  islands.  And  after  their  arrival 
there  such  a  limit  of  protection  would  also  be  insuflicient,  since  the 
rapid  progress  of  the  seals  through  the  water  enables  them  to  go  great 
distances  from  the  islands  in  so  short  a  time  that  it  has  been  calculated 
that  an  ordinary  seal  could  go  to  the  Aleutian  Islands  aud  back,  in  all 
a  distance  of  300  or  400  miles,  in  less  than  two  days." 

In  the  same  letter  Mr.  Bayard,  referring  to  the  threatened  extermi- 
nation of  these  seals  by  pelagic  sealers,  using  firearms,  nets,  and  other 
destructive  implements,  said  :  "  That  the  extermination  of  the  fur  seals 
must  soon  take  place  unless  they  are  protected  from  destruction  in 
Bering  Sea  is  shown  by  the  fate  of  the  animal  in  other  parts  of  the 
world  in  the  absence  of  concerted  action  among  the  nations  interested 
for  its  x>reservation.  *  *  *  It  is  manifestly  for  the  interests  of  all 
nations  that  so  deplorable  a  thing  should  not  be  allowed  to  occur.  As 
has  already  been  stated,  on  the  Pribilof  Islauds  this  Government 
strictly  limits  the  number  of  seals  that  may  be  killed  under  its  own 
lease  to  an  American  company,  and  citizens  of  the  United  States  have, 
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durinff  the  past  yoar,  boon  anostcd  and  tfii  Arnfrican  vosscis  sfi/.cd 
for  kdliiif?  fur  soals  in  Morinjx  »^<':'-  I'ln^land,  li(»\v«'v<'i',  lias  an 
ospe<;ia]ly  ffrojit  interest  in  this  niattia-  in  addition  to  tliat  which  hIio 
must  foci  in  provcuitinp;'  tho  oxtonnination  of  an  animal  which  (con- 
tributed so  much  to  the  j;ain  and  <;omfort  of  her  pcoidc.  N<'arly  all 
undressed  fur  seal  skins  are  sent  to  London,  where,  they  are  dressed 
and  dyed  for  tho  market  and  wliere  many  of  I  hem  are  sold."  U.  H. 
Case,  Afp.  Vol.  T,  pp.  17S,  17-1. 

This  proposal  was  communicated  to  tho  Marquis  of  Salisbury  and 
became  the  subject  of  conferen<;e  between  the  representatives  of  (Ireat 
I>ritain,  the  United  States,  and  Russia.  U.  S.  Case,  App.,  Vol.  f,  \\. 
175.  A  counter  proposition  was  nmde  by  the  Marquis  of  Salisbury  to 
the  eft'octtliat  "  witli  a  view  to  meeting- tho  Russian  CJovermont's  wishes 
iesi)ectinj?  tho  waters  surrounding  Kobben  Island,"  the  "  whole  of 
Bering  Sea,  those  portions  of  the  Sea  of  Okhotsk,  and  of  tho  l*acific 
Ocean  north  of  north  latitude  47°  should  be  included  in  tho  proposed 
arrangement."  He  further  said  "  that  the  period  proposed  by  the 
United  States  for  a  closed  time — April  15  to  November  1 — might  inter- 
fere with  the  trade  longer  than  absolutely  necessary  for  the  protection 
of  tho  seals,  and  he  suggested  October  1,  instead  of  a  month  later,  as 
the  termination  of  the  period  of  seal  i)rotection."  U.  IS.  Case,  Vol.  I, 
App.,  p.  179. 

The  result  of  the  above  conference  is  thus  stated  in  a  letter  from  the 
Marquis  of  Salisbury  to  the  British  Minister  at  Washington:  "At 
this  preliminary  discussion  it  was  decided^  provisionally,  in  order  to 
furnish  a  basis  for  negotiation,  and  without  definitely  pledging  our 
Governments,  that  the  space  to  be  covered  by  the  proposed  convention 
should  be  the  sea  betiveen  America  and  Fnssia  north  of  the  forty- 
seventh  degree  of  latitude;  that  the  close  time  sliould  extend  from  the 
15th  April  to  the  1st  November ;  that  during  that  time  the  slaughter 
of  all  seals  should  be  forbidden,  and  vessels  engaged  in  it  should  be 
liable  to  seizure  by  the  cruisers  of  any  of  the  three  powers,  and 
should  be  taken  to  the  port  of  their  own  natioualitj^  for  condemnation; 
that  the  traffic  in  arms,  alcohol,  and  powder  should  be  prohibited  in 
all  tho  islands  of  those  seas;  and  that,  as  soon  as  the  three  powers 
had  concluded  a  convention,  they  should  join  in  submitting  it  for  the 
assent  of  tho  other  maritime  powers  of  the  northern  seas.  The  United 
States  Charge  d' Affaires  was  exceedingly  earnest  in  pressing  on  us  the 
importance  of  dispatch,  on  account  of  the  inconceivable  slaughter  that 
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lind  been  and  still  was  soing  on  in  tliese  seas.  He  stated  that,  in 
addition  to  the  vast  quantity  brought  to  market,  it  was  a  common 
practice  for  those  engajjjed  in  tlie  trade  to  shoot  all  seals  they  might 
meet  in  the  open  sea,  and  that  of  these  a  great  number  sank  so  that 
tlu'ir  skins  could  not  be  recovered."  A  simihir  letter  was  sent  to  Sir 
K.  JNIorier,  British  Ambassador  at  St.  Petersburg.  British  Case,  App., 
Vol.  1  n,  p.  190;   U.  S.  Case,  App.,  Vol.  I,  p.  238. 

The  close  time,  thus  provisionally  decided  upon,  covered,  as  will  be 
seen,  not  only  Iloring  Sea,  but  the  entire  North  Pacific  Ocean  between 
America  and  IJussia,  north  of  the  forty-seventh  degree  of  latitude. 

]\Ir.  JJayard,  writing  to  Mr.  White,  the  United  States  Charge 
d'Aflaires  at  London,  under  date  of  May  1,  18S8,  said:  '*As  you  have 
already  been  instructed,  the  Department  does  not  object  to  the  inclu- 
sion of  the  Sea  of  Okhotsk,  or  so  much  of  it  as  may  be  necessary,  in 
the  arrangement  for  the  protection  of  the  seals.  Nor  is  it  thouglit 
absolutely  necessary  to  insist  on  the  extension  of  the  close  season  till 
the  1st  of  November.  Only  such  a  period  is  desired  as  may  be  requi- 
site for  the  end  in  view.  But  in  order  that  success  may  be  assured  in 
the  efforts  of  the  various  governments  interested  in  the  protection  of 
the  seals,  it  seems  advisable  to  take  the  l.jth  of  October  instead  of  the 
1st  as  the  date  of  the  close  season,  although,  as  I  am  now  advised,  the 
1st  of  November  would  be  safer.     U.  S.  Case,  App.,  Vol.  I,  p.  ISO. 

In  the  course  of  a  friendly  discussion,  in  November,  1889,  between 
]\Ir.  Blaine,  the  American  Secretary  of  State,  and  Sir  Julian  Paunce- 
fote,  British  .Minister  accredited  to  the  United  States,  the  former 
(according  to  the  report  of  that  discussion  made  by  the  latter  to  the 
I\rar(inis  of  Salisbury)  said:  "Tlie  fur  seal  was  a  species  most  valuable 
to  mankind,  and  the  Bering's  Sea  was  its  last  stronghold.  The 
United  States  had  bought  the  islands  in  that  sea  to  which  these  crea- 
tures periodically  resort  to  lay  their  young,  and  now  Canadian  fisher- 
men step  in  and  slaughter  the  seals  on  their  passage  to  the  islands, 
without  taking  heed  of  tiui  warnings  given  by  Canadian  otlicials  them- 
selves, that  the  result  must  inevitably  be  the  extermination  of  the 
species.  This  was  an  abuse,  not  only  reprehensible  in  itself  and 
opposed  to  the  interests  of  mankind,  but  an  infraction  of  the  rights  cf 
the  United  States.  It  inflicted,  moreover,  a  serious  injury  on  a  neigh- 
boring and  friendly  State,  by  dei)riving  it  of  the  fruits  of  an  industry 
on  which  vast  sun>s  of  money  had  been  expended,  and  which  had  long 
been  ])ursued  exclusively,  and  for  the  general  benefit.    The  case  was 
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Ko  stioii;;-  as  to  iie(;essitate  measures  of  seirdcfcnsi;  for  tlic  vindicMtion 
of  Mic  ri;4lits  of  (lie,  IJiiitiMl  States  and  tlic  pfotectiun  oflliis  \aliial)lo 
lislu^iy  from  destriuitioii." 

Mr.  Blaine's  tone  (luring- this  discussion  (Sir  .Jidian  raimeefote  also 
reported)  was  most  friendly  throuu'liout,  manifesting  "ii  strong  desire 
to  let  all  <(uestions  of  legal  right  and  IntcrMational  law  disappear  in  an 
agreement  for  a  elose  season,  whieh  he  believes  to  be  urgently  ealled 
l(tr  in  the  eommon  interest."  In  reply  to  his  observations,  the  IJritish 
Minister,  among  other  things,  said:  "As  regarded  thcfiuestion  of  fact, 
namely,  the  danger  of  extermination  of  the  fur  seal  s[)ecie8,  and  the 
necessity  for  a 'close  season,'there  was,  unfortunately,  a  contiict  of  opin- 
ion. I)Ut  if,  upon  a  further  and  more  comi)let(i  examination  of  the  evi- 
dence, lier  IMaJesty's  Oovernment  should  conuito  the  conclusion  that  a 
'close  season'  is  really  necessary,  aiul  if  an  agreement  should  be  arrived 
at  on  the  subject,  all  differences  on  questions  of  legal  rights  would  ipao 
facto  disappear."     British  Case,  A])2).,  Vol.  Ill,  x)p.  .'JoO,  351. 

In  asubsecpient  letter,  written  in  April,  1800  by  Sir  Julian  Pauncefote 
to  Mr.  Blaine,  the  former  said:  "It  has  been  admitted,  from  the  com- 
mencement, that  the  sole  object  of  the  negotiation  is  the  preservation 
of  the  fur  seal  species  for  the  hoiefit  of  manldnd,  and  that  no  consid- 
erations of  advantage  to  anyi)artieular  nation,  orof  benetit  to  any  pri- 
vate interest,  should  enter  into  the  question."  TJ.  S.  Case,  App.,  Vol.I^ 
p.  204,  205.  Under  date  of  June  3,  1890,  Sir  Julian,  writing  to  Mr. 
niaine, observed :  "Her Majesty's Governmenthavealwaysbeen  v/illing, 
without  pledging  themselves  to  details  on  the  questions  of  area  and 
date,  to  carry  on  negotiations,  hoping  thereby  to  come  to  some  arrange- 
ment for  such  a  close  season  as  is  necessary  in  order  to  pre^ierre  the 
seal  species  from  extinction,  hnt  the  provisions  of  such  an  arrangement 
would  always  recjuire  legislative  sanction  so  that  the  measures  thereby 
determined  may  be  enforced."     U.  S.  Case,  App.,  Vol.  I,  p.  220. 

The  Marquis  of  Salisbury,  in  a  letter  to  Sir  Julian  Pauncefote  of 
June  20,  1890,  inclosing,  among  other  documents,  a  copy  of  the  above 
letter  of  April  10,  1888,  addressed  to  the  British  representatives  at 
Washington  and  St.  Petersburg:  "Her  Majesty's  Government  always 
have  been,  and  are  still,  anxious  for  the  arrangement  of  a  convention 
which  shall  provide  whatever  close  time  in  ivhatever  localities  is  necessary 
for  the  preservation  of  the  fur  seal  species.''^  British  Case,  App.,  Vol.  Ill, 
p.  492;  U.  S.  Case,  App.,  Vol.  I,  p.  237, 
11402 'Z 
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III  liis  letter  to  Sir  Julian  Paiiucefote of  December  17, 1890,  Mr.  Blaine 
said: 

''The  United  States,  in  protectinji'  the  seal  fisheries^,  will  not  inter- 
fere with  a  single  sail  of  commerce  on  any  sea  of  the  f;lobe. 

"It  will  mean  something  tangible,  in  the  President's  opinion.  If  ( Jreat 
Britain  will  consent  to  aibitrate  tlie  real  questions  which  have  been 
under  discussion  between  the  two  (iovernnients  for  the  last  four  years. 
I  shall  endeavor  to  state  what,  in  the  judgment  of  the  President,  those 
issues  are : 

"First.  What  exclusive  jurisdiction  in  the  sea  now  known  as  the 
Bering  Sea,  and  what  exclusive  rights  in  tlie  seal  tisheries  therein 
did  Kussia  assert  and  exercise  prior  and  up  to  the  time  of  the  cession 
of  Alaska  to  the  United  States? 

"  Second.  How  far  were  these  claims  of  jurisdiction  as  to  the  seal  fish- 
eries recognized  and  conceded  by  Great  Britain  ? 

"Third.  Was  the  body  of  water  now  known  as  the  Bering  Sea  in- 
cluded in  the  phrase  'Pacific  Ocean'  as  used  in  the  treaty  of  ]82;> 
between  Great  Britain  and  llussia;  and  what  rights,  if  any.  in  the 
Bering  Sea  were  given  or  conceded  to  Great  Britain  by  the  said 
treaty  ? 

"Fourth.  Did  not  all  the  rights  of  Eussia  as  to  jurisdiction,  ajid  as  to 
the  seal  fisheries  in  Bering  Sea  east  of  the  water  boundary,  in  the 
treatj'  between  the  United  States  and  Kussia  of  IMarch  30,  1807,  pass 
unimpaired  to  the  United  States  under  that  treaty? 

"  Fifth.  What  arenow  the  rights  of  the  United  States  as  to  thefur  seal 
tisheries  in  the  waters  of  the  Bering  Sea  outside  of  the  ordinary  terri- 
torial limits,  whether  such  rights  grow  out  of  the  cession  by  Russia  of 
any  special  rights  or  jurisdiction  held  by  her  in  such  fisheries  or  in  the 
waters  of  Bering  Sea,  or  out  of  the  ownership  of  the  breeding  islands 
and  the  habits  of  the  seal  in  resorting  thither  and  rearing  their  young 
thereon  and  going  out  from  the  islands  for  food,  or  out  of  any  other  fact 
or  incident  connected  with  the  relation  of  those  seal  fisheries  to  the 
territorial  possessions  of  the  United  States? 

"Sixth.  If  the  determination  of  the  foregoing  questions  shall  leave 
the  subject  in  such  position  that  the  concurrence  of  Great  Britain  is 
necessary  in  prescribing  regulations  for  the  killing  of  the  fur  seal  in  any 
part  of  the  waters  of  Bering  Sea  then  it  shall  be  further  determined: 
First,  how  far,  if  at  all,  outside  the  ordinary  territorial  limits,  it  is  neces- 
sary that  the  United  States  should  exercise  an  exclusive  jurisdiction  in 
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order  to  protect  tlie  seal  for  tlie  time  liviiij;-  upon  tlie  islands  of  tlio 
United  States  and  feedinjL?  therefrom.  Se(;on<l,  wliel  licr  a  (closed  season 
(during-  wliieli  tlie  killing;  of  seals  in  the  waters  of  IJering  Sea  outside 
the  ordinary  territorial  limits  shall  be  prohibited)  is  necessary  to  save 
(he  seal-fishing  industry,  so  valuable  and  important  to  mankind,  from 
deterioration  or  destruction.  And  if  so,  third,  what  months  or  paits  of 
months  should  be  included  in  such  season,  and  over  wluit  waters  it 
should  extend."     U.  S.  Case,  App.,  Vol.  7,  p.  285,  28G. 

The  Marquis  of  Salisbury,  in  a  letter  of  February  21,  ISOl,  to  Sir 
-Julian  Pauncefote,  expressed  his  assent  to  tluj  first,  second,  and  Tom  Mi 
((uestions  propounded  by  Mr.  Blaine,  and,  after  eriticising  the  third 
and  (ifth,  i)roceeded:  "The  sixth  question,  whieh  deals  with  the  issues 
that  will  arise  in  case  the  controversy  should  be  decided  in  favor  of 
Great  Britain,  would  perhaps  more  fitly  form  the  subject  of  a  separate 
reference.  Her  Majesty's  Government  have  no  objection  to  refer  the 
general  question  of  a  close  time  to  arbitration,  or  to  ascertain  by  that 
means  liow  far  the  enactment  of  such  a  provision  is  necessary  for  the  pres- 
ervation of  the  seal  species;  but  any  such  reference  ought  not  to  contain 
words  appearing  to  attribute  special  and  abnormal  rights  in  the  matter 
to  the  United  States."  British  Case,  App.,  Vol.  Ill,  pt.  2,  p.  89  ;  U.  S. 
Case,  App.,  Vol.  J,  p.  294. 

Eeplying,  under  date  of  April  11,  ISO  I,  Mr.  Blaine  observed  that 
although  Lord  Salisbury  suggested  a  different  mode  of  procedure  from 
that  embodied  in  the  sixth  question,  the  President  did  not  understand 
him  as  objecting  to  the  question.  He  restated  all  the  questions,  leav- 
ing the  first,  second,  fourth,  and  vsixth  as  originally  projiosed,  and 
reforming  the  third  and  fifth  questions  so  as  to  read : 

"Tliird.  Was  the  body  of  water  now  known  as  the  Bering  Sea 
included  in  the  phrase  'Pacific  Ocean'  as  used  in  the  treaty  of  1825 
between  Great  Britain  and  Eussia,  and  what  rights,  if  any,  in  the 
Bering  Sea  were  held  and  exclusively  exercised  by  Eussia  after  said 
Treaty? 

"Fifth.  Has  the  United  States  any  right,  and  if  so  what  right,  of  pro- 
tection or  property  in  the  fur  seals  frequenting  the  islands  of  the 
United  States  in  Bering  Sea  when  such  seals  are  found  outside  the 
ordinary  three-mile  limit?"     U.  S.  Case,  App.,  Vol.  I,  p.  295. 

At  this  period  of  the  negotiations  a  correspondence  intervened  with 
respect  to  a  modus  vivendi  between  the  two  Governments,  regulating 
the  taking  of  fur  seals  in  Bering  Sea  during  the  sealing  season  of 
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1891.  While  that  matter  was  being  discussed  Sir  Julian  Paunoefote, 
under  date  of  June  o,  18*J1,  notilied  the  GoveinnuMit  of  the  United 
States  that  Her  Majesty's  Goveiniueut  were  prepared  to  assent  to  the 
lirst  live  questions  proposed  to  be  submitted  to  arbitration  in  Mr. 
Blaine's  note  of  April  14, 1891.  But  he  added :  "  Her  Majesty's  Govern- 
ment can  not  give  their  assent  to  the  sixth  ([uestion  formulated  in  that 
note.  In  lieu  thereof  they  propose  the  appointment  of  a  (commission  to 
consist  of  four  experts,  of  whom  two  shall  be  nominated  by  each  Gov- 
ernment, and  a  chairnian  who  shall  be  nominated  by  the  Arbitrators. 
The  Connnission shall  examine  and  report  on  the  question  which  follows: 
Tor  the  purpose  of  preserving  the  fur  seal  race  in  Bering  Sea  from  ex- 
termination, what  international  arrangements,  if  any,  are  necessary 
between  Great  Britain  and  the  United  States  and  Russia  or  any  other 
power  r"     U.  8.  Case,  App.,  Vol.  J,  p.  305. 

Then  followed  some  correspondence  between  Mr.  Wharton,  Acting 
Secretary  of  State  for  the  United  States,  and  Sir  Julian  Tauncefote.  in 
reference  to  the  proposed  modus  riccndi  for  1891.  The  terms  of  that 
modus  Vivendi,  as  jiroposed  by  the  United  States,  were  communicated 
to  Lord  Salisbury.  They  were  returned  by  tlie  latter  with  certain 
modilications  and  additions.  The  tifth  paragraph  of  the  agreement 
l)roposed  by  Lord  Salisbury  was  as  follows :  "  (5)  A  commission  of  four 
experts,  two  nominated  by  each  Government,  and  a  chairman  nomi- 
nated by  the  ^Arbitrators,  if  ai)pointed,  and  if  not,  by  the  aforesaid 
commission,  .-hall  examine  aiul  report  on  the  following  question:  'What 
internatioiml  arrangements,  if  any,  between  Great  Britain  and  the 
United  States  and  Russia  or  any  other  power  are  necessary  for  the  pur- 
pose of  preserving  the  fur  seal  race  in  the  Northern  Pacific  Ocean  from 
extermination?'"     U.  S.  Case,  App.,  Vol.  I,  p.  3 J 1. 

It  thus  appears  that  tlie  British  Government  [)roposed,  in  connec- 
tion with  the  modus  vivendi  for  1S9J,  to  ascertain,  by  means  of  experts 
representing  the  two  Governments,  what  international  arrangements 
were  necessary  ''for  the  purpose  of  preserving  the  fur  seal  race  in  the 
Northern  Facijic  Ocean  from  extermination." 

President  Harrison,  however,  insisted  upon  an  agreement  (such  as 
he  had  proposed)  relating  only  to  nuitters  that  were  appropriate  in  a 
modus  vivendi. 

Sir  Julian  Pauncefote  wrote  to  Mr.  Wharton,  expressing  the  regret 
of  the  Marquis  of  Salisbury  that  his  proposed  moditicationshad  not  been 
accepted.    But  he  observed:  "Nevertheless,  in  view  of  the  urgency  of 
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tlieraso,  liisloi'dsliip  is  disposed  (o  iiiillioiizo  inoloRip^Ti  tlio,  afrrooiiifiif  in 
tlic  picci.se  teiins  Ibiniuhitcd  in  your  note  of  .Juno  1),  ])rovidcd  tlie(pn's- 
tion  of  ;i  joint  connnissioii  be  not  left  in  doubt,  and  tliat  your  (lovern- 
incnt  will  j;ive  an  assurance  in  some  Form  tliat  tlioy  will  concur  in  a 
reference  to  a  joint  commission  to  asccrlain  what  pciinancnt  measures 
are  necessary  lor  the  preservation  of  the  fur  seal  species  in  the  Northern 
Facific  Ocean.''''     U.S.  Case,  App.,  Vol.  I, p.  315. 

To  tins  letter  Mr.  Wliarton  rei)licd  on  the  same  day,  as  (ollows: 
"Sill:  I  have  the  iioiior  to  acknowledge  tlie  i-eceipt  of  your  not(;  of 
to-day's  date,  and  in  reply  1  am  directed  by  the  President  to  say  that 
the  (jovcrninent  of  tlie  United  States,  recof,nii/,i]ijx  the  fact  tliat  full  ami 
adeipiate  mea,sures  for  the  protei'tion  of  seal  life  should  emln-acc  tlic^ 
ivhoJroi  Bering  Sea  and  'portions  of  the  North  rarijlc  Ocean,  will  have 
no  hesitancy  in  agreeing,  in  connection  with  Her  Majesty's  Government, 
to  the  appointment  of  a  joint  commission  to  ascertain  what  j)ermanent 
measures  are  necessary  for  the  preserration  of  the  seal  species  in  the 
waters  referred  to,  such  an  agreement  to  be  signed  simnltaneously  with 
the  convention  for  arbitration,  and  to  be  without  prejudice  to  the 
(piestions  to  be  submitted  to  the  arbitrators.  A  full  reply  to  your  note 
of  .June  3  relating  to  the  terms  of  arbitration  will  not  be  long  delayed." 
U.  ^'.  Case,  App.,  Vol.  I,  pp.  315,316. 

Under  date  of  June  13,  1801,  Sir  Julian  Pauncefote  wrote  to  Mr. 
Wharton :  "  I  lost  no  time  in  telegraphing  to  the  Marquis  of  Salisbury 
the  contouts  of  your  note  of  June  11  conveying  the  assent  of  your  Gov- 
ernment to  the  appointment,  in  connection  with  Her  Majesty's  Gov- 
ernment, of  a  joint  commission  for  the  puri)ose  mentioned  in  my  note 
to  you  of  the  same  date,  swHi  agreement  to  be  signed  simultaneously 
with  the  convention  for  arbitration  and  to  be  without  ])rejudice  to  the 
questions  to  be  submitted  to  the  arbitrators.  I  informed  his  lordshiji 
at  the  same  time  that,  in  handing  me  the  note  under  reply,  you  had 
assured  me  that  the  President  was  anxious  that  the  commission  should 
be  appointed  in  time  to  conunence  its  work  this  season,  and  that  your 
Government  would,  on  that  account,  use  their  utmost  efforts  to  expedite 
the  signature  of  the  arbitration  convention.  I  now  have  the  honor  to 
inform  you  that  I  have  this  day  received  a  telegraphic  reply  from  Lord 
Salisbury  in  which,  while  conveying  to  me  authority  to  sign  the  pro- 
posed agreement  for  a  modus  rivendi  contained  in  your  note  of  June  0, 
his  lordship  desires  me  to  place  on  record  that  it  is  signed  by  me  on  the 
clear  understanding  that  the  joint  commission  will  be  appointed  without 
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dcliiy.  On  that,  understanding,  tlierefore,  I  shall  be  prepared  to  attend 
at  the  State  Dei)aitment  for  the  piu[)ose  of  signing  the  agreeineut  at 
such  time  as  you  may  be  good  enongh  to  api)oint."  U.  S.  Case,  Vol.  7, 
App.f  p.  316. 

On  the  same  day  Mr.  Whartou  wrote  to  Sir  Julian  Pauncefote:  "  The 
President  directs  me  to  say,  in  response  to  your  note  of  this  date,  that 
his  assent  to  the  proposition  for  a  joint  commission,  as  expressed  iu 
my  note  of  June  9,  was  given  in  the  expectation  that  both  Governments 
would  use  every  proper  efibrt  to  adjust  the  remaining  ])()ints  of  dilfer- 
ence  in  the  general  correspondence  relating  to  arbitration,  and  to  agree 
upon  the  definite  terms  of  a  submission  and  of  the  appointment  of  a  joint 
commission  without  unnecessary  delay.  He  is  glad  that  an  agreement 
has  finally  been  reached  for  the  pending  season;  and  1  beg  to  say  that 
if  you  will  call  at  the  Department  at  10  o'clock  Monday  next,  1  will 
be  glad  to  put  into  writing  and  give  formal  attestation  to  the  modus 
Vivendi  which  has  been  agreed  upon."  U.  S.  Case,  App.,  Vol,  I, 
p.  316. 

Under  the  assurance  thus  exacted  by  and  given  to  the  British  Gov- 
ernment the  modus  vivcndi  for  1891  was  signed  and  the  negotiations 
in  respect  to  the  matters  to  be  submitted  to  arbitration  were  resumed. 

Mr.  Wharton,  under  date  of  June  25,  1891,  addressed  a  comnumica- 
tion  to  Sir  Julian  Pauncefote,  in  which,  after  referring  to  the  agree- 
ment of  the  parties  iu  respect  to  the  first  five  questions  and  to  the 
objection  that  Lord  Salisbury  had  made  to  the  sixth  question,  as  form- 
ulated by  Mr.  Blaine,  said: 

"  I  am  now  directed  by  the  President  to  submit  the  following,  which 
he  thinks  avoids  the  objection  urged  by  Lord  Salisbury: 

(6)  If  the  determination  of  the  foregoing  questions  as  to  the  exclu- 
sive jurisdiction  of  the  United  States  shall  leave  the  subject  in  such 
position  that  the  concurrenceof  Great  Britain  is  necessary  to  the  estab- 
lishment of  regulations  for  the  prosier  iirotection  and  iireservation  of 
the  fur  seal  in,  or  hahitualhj  resorting  to,  the  Bering  Sea,  the  arbi- 
trators shall  then  determine  what  concurrent  regulations  outside  the 
jurisdictional  limits  of  the  resi)ective  Governments  are  necessary,  and 
over  tchat  waters  such  regnlations  should  extend;  and  to  aid  them  in 
that  determination  the  re])ort  of  the  Joint  Commission  to  be  ax>pointed 
by  the  respective  Governments  shall  be  laid  before  them,  with  such 
Dther  evidence  as  either  Government  may  submit.  The  contracting 
parties  furthermore  agree  to  cooperate  in  securing  the  adhesion  of 
other  powers  to  such  regulations." 
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In  flic  sainc  letter  Mr.  VVIi;nl(»ii  submitted  a  inoposiil  foi'  tlie 
!i|)|)(iiiitiiifiiit  ol"  a  Joint  Ooniniission  by  the,  t\V(j  (Jovc^'nincnls,  in  jicc(»r(l- 
anco  with  the  assurance  given  by  the  President  iu  the  letter  of  June 
11,  1891,  from  Mr.  Wharton  to  Sir  Julian  Pauneefote.  The  terms  of 
this  proposal  were  accepted  by  Lord  Salisbury,  and  they  api)ear  iu 
Article  IX  of  the  treaty.     U.  8.  Cane,  Ap}).,  Vol.  I,  pp.  310, 820. 

The  British  Government  acce[) ted  the  sixth  question  as  thus  Ibrniu- 
lated,  and  that  question  constitutes  Article  VII  of  the  treaty.  I  do 
not  find  in  any  part  of  the  diplomatic  correspondence  any  criticism  by 
rei)resenfatives  of  the  British  Government  of  that  question  as  last 

formulated. 

Other  evidence  throws  light  ni)on  tlie  iiupiiry  whether  it  was  not 
well  understood  by  the  British  Government,  after  the  signing  of  the 
modus  Vivendi  for  1891,  if  not  before,  that  the  inquiry  as  to  what  was 
necessary  to  protect  the  fur  seal  race  embraced  both  Bering  Sea  and 
the  North  Pacific  Ocean. 

The  commission  issued  June  15,  1891,  by  Her  Majesty  to  the  two 
commissioners  appointed  to  investigate  seal  life  recited  that  they  were 
appointed  "for  the  purpose  of  inquiry  into  the  conditions  of  seal  life 
and  the  i)recautious  necessary  for  i^reventing  the  extermination  of  the 
fur  seal  species  in  Bering  Sea  and  other  parts  of  the  North  Facific 
Ocean."  Substantially  the  same  recitals  were  made  in  the  letter  of 
instructions  issued  to  those  commissioners  by  the  Marquis  of  Salisbury 
under  date  of  June  21, 1891.  Subsequently,  on  the  15th  January,  1892, 
after  the  two  Governments  had  agreed  in  writing  upon  the  terms 
embodied  in  and  constituting  Articles  VI,  VII,  VIII,  and  IX  of  the 
treaty,  the  Marquis  of  Salisbury  issued  another  letter  of  instructions 
to  the  British  Commissioners,  iu  which  he  said:  "There  are,  however, 
a  few  points  to  which  Her  Majesty's  Government  consider  it  desirable 
that  your  special  attention  should  be  directed.  You  will  observe  that 
it  is  intended  that  the  report  of  the  Joint  Commissioners  shall  embrace 
recommendations  as  to  all  measures  that  should  be  adopted  for  the 
preservation  of  seal  life.  For  this  inirpose  it  will  be  necessary  to  con- 
sider what  Regulations  may  seem  advisable,  whether  within  the  juris- 
dictional limits  of  the  United  States  and  Canada,  or  outside  those 
limits.  The  Kegulatious  which  the  Commissioners  nniy  recommend  for 
adoption  within  the  respective  jurisdictions  of  the  two  countries  will, 
of  course,  be  matter  for  the  consideration  of  the  respective  Govern- 
ments, while  the  regulations  affecting  waters  outside  the  territorial 


24 

limits  will  liavc  to  be  coiisidorrd  niKlor  clause  (>  of  the  Arbitration 
Aj;jr(HMneiit*  [Art.  7  of  the  Treaty]  in  the  event  of  a  decision  bein^^  j;iven 
by  the  Arbitrators  against  the  claim  of  exehisive  jnrisdielion  ])ut  for- 
ward on  behalf  of  the  United  States.  The  Eeport  is  to  be  presented  in 
the  first  instance  to  the  two  Governments  for  their  consideration,  and 
is  subsequently  to  be  laid  by  those  Governments  before  the  Arbitra- 
tors to  assist  them  in  determining  the  more  restricted  question  as  to 
what,  if  any,  Regulations  are  essential  for  the  protection  of  the  fur- 
hearing  seals  ontside  the  territorial  jurisdiction  of  the  tiro  countries.''^ 
British  Comm.  Jiejwrt,  p.  Vir. 

And  the  report  of  these  commissioners,  presented  to  the  I'ritish 
(iovernment  June  21,  1892,  recites  that  they  were  appointed  to  inquire 
"  into  the  conditions  of  seal  life  and  the  precautions  necessary  for  pre- 
venting the  extermination  of  the  fur  seal  species  in  Bering  Sea  and 
other  parts  of  the  North  Pacific  Ocean.''''  In  the  same  report  will  be 
found  "a  general  view  of  the  conclusions  at  whicli  we  [the  British  Com- 
missioners] have  arrived  as  to  the  condition  of  seal  life  in  the  North 
Pacific  Oceaii,  and  as  to  the  measures  necessary  for  the  i)reservati<)n  of 
the  fur  seal  industry.''^  It  may  be  stated,  in  addition,  that  the  Ameri- 
can Commissioners,  Profs.  Mendenhall  and  Merriam,  were  appointed 
])y  the  President  "to  proceed  to  the  Pribilof  Islands  and  to  make  cer- 
tain investigations  of  the  facts  relative  to  seal  life,  with  a  view  to  ascer- 
tain what  permanent  measures  are  necessary  for  the  preservation  of 
the  fur  seal  in  Bering  Sea  and  the  North  Pacific  Ocean.^  U.  S.  Case^ 
311. 

It  thus  appears  from  the  diplomatic  correspondence  before  us  and 
by  the  action  of  the  two  Governments — 

1.  That  each  Government,  from  the  beginning  to  the  end  of  the 
negotiations  resulting  in  the  treaty,  expressed  not  only  an  earnest 
desire  that  the  fur  seals  be  protected  against  extermination,  but  their 
willingness  to  adopt  such  measures  as  were  necessary  to  pievent  the 
destruction  of  these  animals  by  its  citizens  or  subjects,  and  that  their 
action  should  be  concurrent; 

2.  That  the  British  Government,  in  the  early  ]>eriod  of  these  negotia- 
tions, agreed,  provisionally  and  as  a  basis  of  negotiations,  that  a  closed 
time  be  established,  from  April  1  to  November  1,  during  which  the 
slaughter  of  all  seals  be  forbidden  '■Hn  the  sea  between  America  and 
Russia  north  of  the  forty-seventh  degree  of  latitude;^ 


*  This  afircenieiit  was  8ij;ne«l  Decoiiiher  18,  1801.     The  treaty  was  not  signed  until 
February  29,  1892. 
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3.  Thsit  wliilo  the  orijifinal  |)ro|)osit,i()Ti  of  Lord  Salisbury  was  for  a 
Joint  (;oii)iiiissi()u  to  ascertain  what  iiitenialioiial  aiTaiij;eiiicijt»  were 
necessary  "for  the  purpose  of  preserving?  the  fur  seal  race  in  lierinj; 
Sea  from  exterininiition,"  ho  subsetpiently  nioililicd  that  j)osition,  so 
as  to  r(M|uire  (,li:it  coniniission  to  ascertain  wliat  intcriialioiial  nrran^'e- 
nients  were  necessary  "for  the  purpose  of  preservin^^  tin;  i'nr  seal  in  Utc 
Noyihern  Pacijio  Ocean  from  extermination;" 

4.  That  the  IJritish  Government  made  a  condition  of  its  afjreeinjj  to 
the  proposed  modus  vivendi  for  1891,  relating  to  iierin^-  Sea,  tiiat 
tiie  President  of  the  United  States  would  give  an  assurance  in  some 
form  that  his  Government  would  concur  in  a  reference  to  a  joint 
commission  "to  ascertain  what  permanent  measures  are  necessary  for 
the  i)reservation  of  the  fur  seal  species  in  the  Northern  Facific  Ocean,^^ 
which  assurance  the  President  formally  gave  to  the  British  Gov- 
ernment, explicitly  stating  at  the  time  that  the  Government  of  the 
United  States  recognized  "the  fact  that  full  and  adequate  measures 
Cor  the  protection  of  seal  life  should  embrace  the  whole  of  Bering  Sea 
and  2)nrts  of  the  North  Pacific  Ocean;  "  and, 

5.  That  the  Government  of  the  United  States,  having  in  view  the 
explicit  declaration  of  Sir  Julian  Pauncefote,  that  "the  sole  object  of 
the  negotiation  is  the  preservation  of  the  fur  seal  species  for  the  beue- 
lit  of  mankind,"  and  the  equally  explicit  declarationsof  LordSalisbury 
that  her  Majesty's  Govornment  was  anxious  for  the  arrangement  of  a 
convention  which  "shall  provide  whatever  close  time  in  lohatever 
localities  is  nccessar}/  for  the  preservation  of  the  fnr  seal  species"  and 
as(;ertain,  by  arbiti-ation,  how  far  such  a  close  time  was  necessary  "for 
the  preservation  of  the  fur  seal  species,"  and  in  order  that  the  Arbitra- 
tors, if  appointed,  might  consider  measures  for  the  protection  of  seal 
life  "throughout  the  whole  of  Bering  Sea  and  portions  of  the  Northern 
Pacific  Ocean,"  moditled  the  sixth  question,  as  originally  formulated, 
and,  instead  of  concurrent  regulations  "for  the  killing  of  the  fur  seals 
in  any  part  of  the  Bering  Sea,"  outside  of  ordinary  territorial  limits, 
as  was  first  proposed,  provided  for  concurrent  regulations  (if  the  con- 
currence ot  Great  Britain  was  found  to  be  necessary)  "for  the  proper 
protection  and  preservation  of  the  fur  seal  in,  or  habitually  resorting 
to,  the  Bering  Sea." 

It  could  not  have  escaped  the  attention  of  Lord  Salisbury  that  the 
effect  of  this  modification  of  the  sixth  question  was,  beyond  all  question, 
to  enable  this  Tribunal  to  prescribe  concurrent  regulations  to  protect 
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and  preserve  all  far  seals  that  habitually  resortod  to  the  islands  of  the 
United  States  in  Bering  Sea,  althongh  thry  might  not  reniain  duriiii;"  the 
whole  of  each  year  in  that  sea.  And  the  modi  (ication  which  the  United 
States  made  of  the  sixth  question  brought  it  into  harmony  with  the 
fifth  question,  previously  assented  to,  which  involved  an  inquiry  as  to 
whether  the  United  States  has  "any  right,  and  if  so  what  right,  of 
protection  or  property  in  the  lur  seal  freqxientimj  the  islands  of  the 
United  States  in  Bering  Sea  when  such  seals  are  found  outside  the 
ordinary  three-mile  limit?"  These  seals  do  not  the  less  frequent  those 
islands,  nor  the  less  habitually  resort  to  Bering  Sea,  becanse  their 
habit — as  both  Governments  well  knew — was,  in  the  fall  of  every  year, 
at  about  the  same  time,  to  leave  their  breeding  grounds  at  the  Pribilof 
Islands  and  go  to  the  south  of  the  Aleutian  Islands  into  the  North 
Pacific  Ocean,  from  which  o(;ean,  each  year  and  at  the  same  time,  they 
returned  to  Bering  Sea  and  to  their  established  breeding  grounds  on 
the  islands  of  St.  Paul  and  St.  George. 

But  this  is  not  all  that  is  suggested  by  the  modification  made  of  the 
sixth  question.  Kecurring  to  the  words  of  that  question,  in  its  original 
form,  it  will  be  seen  that  one  of  the  matters  to  be  determined  in  the 
event  the  concurrence  of  Great  Britain  was  necessary  in  prescribing 
regulations  for  the  "killing"  of  fur  seals  in  the  waters  of  Bering  Sea 
was  whether  a  "closed  season  (during  which  the  killing  of  fur-seals  in 
the  waters  of  Bering  Sea  outside  the  ordinary  territorial  limits  shall 
be  prohibited)  is  necessary  to  save  the  seal-fishing  industry,  so  valuable 
and  important  to  mankind,  from  deterioration  or  destruction."  Here 
we  have  the  suggestiou  by  the  United  States  of  a  closed  season,  dur- 
ing which  the  taking  of  those  seals  inight  be  entirely  prohibited.  What 
was  the  reply  of  the  Marquis  of  Salisbury  to  this  suggestion t  It  was 
that  if  the  reference  to  arbitration  did  not  contain  "words  whicli 
attribute  special  and  abnormal  rights  to  the  United  States,"  Iler 
Majesty's  Government  had  "no  objection  to  refer  the  general  question  of 
a  closed  time  to  arbitration,  or  to  ascertain  by  that  means  how  far  the 
enactment  of  such  a  provision  is  necessary  for  the  preservation  of  the 
seal  species.^''  In  other  words,  he  did  not  object  to  a  prohibition  of 
pelagic  sealing  during  such  closed  time  as  was  found  to  be  necessary 
for  the  preservation  of  the  species.  And  it  is  a  fact  of  much  signifi- 
cance that  Avhile  the  sixth  question  referred  to  the  concurrence  of 
Great  Britain  in  iirescribing  regulations  for  the  "killing"  of  the  fur 
seals  in  the  waters  of  Bering  Sea  that  question,  as  linally  propounded, 
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omitted  any  words  (ionconiiii^-  ro<;nliiti(nia  Cor  tlu^  killiii;;-  of  seals  in 
any  pMiticiilar  waters,  but  made  tlie  cstablisliment  of  regulations  l)y  I  lie 
Arbitrators  depend  alone  upon  their  determination  in  respeet  "  to  the 
exeliisive  Jurisdiction  of  the  Unite<l  States,"  and  the  necessity,  result- 
in^'  from  that  determination,  of  prescribing  concurrent  regulations,  not 
for  the  killing  of  fur  seal,  but  "  Ibr  the  piopcr  protection  and  ])re.s- 
ervation  of  the  fur  seal  in,  or  habitually  resorting  to,  the  waters  of 
Bering  Sea."  This  change  of  jdiraseology  seems  ])lainly  to  indicate 
that  the  main  puri)ose  was  to  protect  the  seals  by  whatever  means 
were  found  to  be  necessary.  And  such  must  have  been  the  desire; 
for  what  object  could  there  have  been  to  regulate  the  taking  of  ani- 
mals unless  their  existence  was  to  be  [)reserved? 

Much  stress  has  been  hiid  upon  isolated  i)assages  in  communications 
emanating  from  the  State  Department  of  the  United  States  in  which  it 
was  said,  in  different  forms  of  language,  that  the  area  of  contention 
between  Great  Britain  and  the  United  States  related  only  to  Bering  Sea. 
That  statement  was,  in  a  certain  sense,  strictly  accurate,  for  the  dis- 
pute between  the  two  Governments  arose  out  of  seizures  made  in  that 
sea.  The  legality  of  those  seizures  was  the  principal  and  vital 
matter  then  in  controversy.  No  seizures  had  then  been  made  in  the 
North  Pacific  Ocean.  And  these  statements,  as  to  the  area  of  conten- 
tion, were  made  quite  naturally  in  view  of  the  fact,  plainly  disclosed  by 
the  evidence,  that  Mr.  Blaine,  at  one  time  and  before  the  facts  in  con- 
nection with  seal  life  in  Bering  Sea  were  fully  developed,  was  of 
opinion  that  a  zone  of  20  marine  leagues  around  the  Pribilof  Islands, 
within  which  pehigic  sealing  should  be  prohibited,  would  be  all  that  was 
necessary  in  order  to  preserve  these  fur  seals  from  extermination. 

Some  stress  is  also  laid  on  the  fact  that  the  modus  vivciidi  for  1891  and 
that  for  1802  only  related  to  Bering  Sea;  and,  consequently,  it  is  argued, 
the  two  governments  did  not  contemplate  regulations  applicable  to  the 
Northern  Pacihc  Ocean.  Those  who  so  argue  forget  that  the  modus 
Vivendi  for  1891  was  not  signed  until  June  15, 1891,  by  which  time  the 
sealing  vessels  had  all  left  for  the  sealing  grounds,  and  a  large  number, 
if  not  the  greater  part,  of  the  fur  seals  had  then  passed  from  the  North 
Pacific  Ocean  into  Bering  Sea,  and  probably  reached  their  breeding 
grounds  on  the  Pribilof  Islands.  In  respect  to  the  modus  vivendi  for 
1892  it  need  only  be  said  that  Mr,  Blaine  endeavored  to  have  it 
extended  to  the  North  Pacific  Ocean  as  well  as  to  Bering  Sea.  He 
was,  no  doubt,  moved  to  this  course  by  the  fact  that  the  two  Govern- 
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incuts,  as  early  as  December  18,  1801,  had  si^nicd  tlie  text  of  the  arti- 
cles that  were  to  go  into  the  treaty,  thereafter  to  be  i)ut  in  form,  and 
by  one  ()f  which  articles  it  was  re(inired  that  the  ref^nlations  jnoscribed 
by  the  arbitrators  shonld  look  to  the  nroi)ei-  i)rotection  and  ]>rcservation, 
not  simply  of  the  fur  seals  in  Bering  Sea,  but  such  as  habitually 
resorted  to  that  sea. 

Tie  was  also  aware  of  the  fact  that  as  early  as  June  11,  ISOl,  in 
fjiviufj  assurance  that  he  would  unite  in  the  ai>i)ointiiient  of  a  Joint 
Coniniission  to  ascertain  what  measures  were  uecessary  tor  tiie  jneser- 
vation  of  these  fur  seals,  the  l*resident  had  distinctly  infonned  the 
British  Minister  that  adequate  nu>asures  to  that  end  "  should  embrace 
the  whole  of  Bering-  Sea  and  portions  of  tlie  North  Pacilic  Ocean." 
So,  in  his  letter  to  Sir  Julian  Pauncefote  of  February  24,  1892,  before 
the  treaty  was  signed,  Mr.  Blaine,  referring  to  the  prop(tsed  niodus 
rivoidi  for  1802,  said:  "If  Her  Majesty's  (iovernment  would  make  her 
efforts  most  effective,  the  sealinj^  in  the  North  Pacific  Ocean  should  be 
forbidden;  for  there  the  slaughter  of  the  mothers  heavy  with  young  is 
greatest.  This  would  require  a  notice  to  the  large  number  of  sealers 
who  are  preparing  to  go  forth  from  British  Columbia.  The  number 
is  said  to  be  greater  than  ever  before,  and  without  any  law  to  regulate 
the  killing  of  seals  the  destruction  will  be  immense.  All  this  suggests 
the  need  of  an  effective  modus.  Holding  an  arbitration  in  regard  to 
the  rightful  mode  of  taking  seals,  while  their  destruction  goes  forward, 
would  be  as  if,  while  an  arbitration  to  the  title  of  laud  were  in  progress, 
one  party  should  remove  all  the  timber."  Mr.  Blaine  would  not  have 
suggested  that,  pending  the  arbitration,  ihc.  modus  f(U-  18!»2  be  made 
applicable  both  to  Bering  Sea  and  the  North  Pacilic  Ocean,  if  he  had 
not  su])i)osed  that  the  treaty  which  he  was  about  fornudly  to  conclude 
on  behalf  of  his  Government,  invested  the  Arbitrators  with  authority 
to  establish  regalations  applicable  to  all  the  waters  traversed  by  these 
seals  in  their  migration  routes  from  and  to  the  Pribilof  Islands.  Two 
days  after  writing  the  letter  last  referred  to,  Mr.  Blaine  communicated 
to  Sir  Julian  Pauncefote  a  copy  of  a  telegram,  that  day  received  by  him 
from  the  United  States  consul  at  Victoria,  in  relation  to  the  large 
number  of  sealing  vessels  about  to  sail,  and  said:  "  I  think  from  this 
you  will  see  that  if  we  do  not  come  to  an  understamling  soon,  there 
will  be  no  need  of  our  agreement  relating  to  seals  in  the  North  Pacific 
or  in  the  Bering  Sea."     U.  S.  Cme,  Vol.  1,  A  pp.  353-4. 

Sir  Julian  Pauncefote  replying,  under  date  of  February  28,  1892, 
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to  Mr.  I'laiiic's  ii()((M)r  h\'])vi\:iyy  11,  rcrcncd  to  tlic,  stiitciiiciit  of  tlio 
lailci'  (Iiai  'nr  I  l(;r  Miijcsty'.s  (JoviTiimcnl,  would  make'  (licir  clloi  Is  most, 
titlt'ciivc  Mic- scaling-  in  the  North  Pacific  Ocean  Hlioiiid  be  forbidden." 
If,  as  is  now  contended,  the  treaty  then  al)out  to  l)o  si^iicd,  and 
whi(;h  was  si<;iied  tiie  nextday,di«l  not  contemplate  re;;niations  for  llic 
preservation  of  tiiese  fur  seals  while  they  were;  in  the  North  I'acific 
Ocean  on  their  migration  routes,  it  would  have  been  easy  foi-  the  iiiit 
ish  Minister  to  state  that  fact  as  a  comdusive  reason  wliy  Wnt  modus 
vitieiKli  for  J8i)U  should  only  apply  to  Ucrin;;'  Hir.i.  I>ut  no  sucii  rea- 
son was  assigned  for  the  refusal  of  the  iJiilish  (lovcrnineut  to  e\t(Mid 
the  modus  for  that  year  to  the  North  Pacific  Ocean,  'i'he  United  States 
Government  was,  unfortunately,  in  such  condition  at  that  time,  in 
respect  to  the  arbitriition,  that  it  was  comi)elled  to  acce|)t  a  modus  for 
I8!)li,  appli(*able  oidy  to  Bering  Sea,  or  leave  both  that  sea  and  the 
North  Pacific  Ocean  entirely  open  to  pelagic  sealing  pending  the  arbi- 
tration. 

Notwithstanding  the  distinct  dechiration  made  to  the  United  Stat<'S 
by  the  British  Government,  through  its  representative  at  Washington, 
that  ''the  sole  object  of  the  negotiatiou  is  the  preservation  of  the  fur 
seal  species  for  the  benefit  of  mankind,  and  that  no  considerations  of 
advantage  to  any  particular  nation,  or  of  benefit  to  any  private  inter- 
est, should  enter  into  the  question;"  notwithstanding  the  explicit 
assurance,  given  by  the  Marquis  of  Salisbury,  that  Her  Majesty's  Gov- 
ernment "always  have  been,  and  are  still,  anxious  for  the  arrangement 
of  a  convention  which  shall  provide  whatever  close  time  in  whatever 
localities  is  necessary  for  the  preservation  of  the  fur  seal  species;"  and, 
notwithstanding  the  express  injunction  of  the  treaty  that  the  Arbitrators, 
upon  finding  the  concurrence  of  Great  Britain  necessary  to  the  establish- 
ment of  regulations  "for  the  proper  ])rotection  and  preservation  of  the 
fur  seal  in,  or  habitually  resorting  to,  the  Bering  Sea,"  shall  "deter- 
mine what  concurrent  regulations  outside  the  jurisdictional  limits  of 
the  respective  governments  are  necessary,  and  over  what  waters  such 
regulations  should  extend,"  the  contention  now  by  Her  IMajesty's  Attor- 
ney General  and  his  learned  associates,  is  that  the  Tribunal  is  without 
authority  or  jurisdiction,  under  the  treaty,  to  prescribe  regulations 
applicable  to  the  North  Pacific  Ocean,  or  any  regulations  which  in 
terms,  or  by  their  necessary  operation,  will  result  in  the  prohibition  of 
pelagic  sealing.  It  is  contended  that  no  such  power  can  be  exerted 
by  this  Tribunal,  even  if  the  Arbitrators  find  from  the  evidence  that 
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tliis  race  of  animals  can  only  be  properly  protected  and  preserved  by 
tbe  absolute  cessation,  during;  the  soalinj?  season,  of  the  hunting;  and 
takinj?  of  these  fur-seals  in  the  waters  both  of  Bering  Sea  and  the 
North  Pacific  Ocean  traversed  by  them  outside  the  jurisdictional  limits 
of  the  lespective  governments. 

These  two  contentions  are  opposed  by  the  United  States,  which 
insists  that,  according  to  the  evidence,  the  continuance  of  pelagic  seal- 
ing in  the  open  waters  either  of  Bering  Sea  or  of  the  Northern  Pacific 
Ocean,  during  the  months  of  the  year  when  these  seals  may  be  taken, 
is  absolutely  certain  to  brijig  about  the  extermination  of  the  race  in 
the  course  of  a  few  years  ;  and  that  under  the  power  to  determine  the 
rights  of  the  citizens  or  subjects  of  the  two  governments,  as  regards 
the  taking  of  fur  seal  in,  or  habitually  resorting  to,  Bering  Sea,  and 
to  prescribe  concurrent  regulations  for  the  i)roper  protection  and  pre- 
servation of  such  seals,  and  to  declare  over  what  waters  such  regula- 
tions should  extend,  it  is  competent  for  this  Tribunal,  and  is  its  plain 
duty,  under  the  treaty,  to  prescribe  regulations  looking  to  a  prohibi- 
tion of  pelagic  sealing  in  any  waters  outside  the  jurisdictional  limits 
of  the  respective  governments  which  are  traversed  by  these  seals  in 
their  regular  semiannual  migration  from  and  to  the  Pribilof  Islands. 

In  harmony  with  the  views  upon  regulations  which  the  counsel  for 
Great  Britain  present,  regulations  have  been  submitted  in  behalf  of 
Her  Britannic  Majesty,  which,  if  approved,  would  establish  a  zone 
of  20  miles  around  the  Pribilof  Islands  within  which  no  seal  hunt- 
ing shall  be  permitted  at  any  time,  nor  rifles  nor  nets  used  l)y  sealers, 
and  a  closed  season  from  the  15th  September  to  the  1st  July  for 
Bering  Sea.  Under  such  regulations  pelagic  sealing  could  be  car- 
ried on  without  restraint,  and  with  shotguns — confessedly  a  destruc- 
tive, if  not  the  most  destructive  mode  of  taking  seals — not  only  in  the 
North  Pacific  Ocean  during  the  entire  season,  when  seals  can  be  taken 
in  that  ocean,  but  in  Bering  Sea  outside  the  proposed  zone  of  20  miles 
around  Pribilof  Islands  between  July  1  and  September  15. 

The  regulations  suggested,  in  behalf  of  the  United  States,  call  for  a 
prohibition,  during  the  entire  year,  of  pelagic  sealing  in  all  the  waters 
of  Bering  Sea  and  of  the  North  Pacific  Ocean,  outside  the  jurisdic- 
tional limits  of  the  two  Governments,  north  of  the  thirty-tilth  degree 
of  north  latitude,  and  east  of  the  one  hundred  and  eightieth  meri- 
dian of  longitude  from  Greenwich.  These  regulations,  it  is  admit- 
ted, cover  all  the  waters  habitually  traversed  by  these  fur  seals  in 
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tlioir  inifjriition  rontos  fV(un  iiiid  to  tlic,  I'rihilof  Islands,  and,  if  ',\\t- 
l»r<)V('d,  would  result  in  the,  |»roliil>ilion  luactically  of  all  hunting;  and 
taking'  of  these  seals  outsid(5  of  teniloiial  waters. 

Much  was  said,  in  argument,  as  to  the  authority  of  the  Tribunal  U) 
prescribe  rej^fulations  that  would  entirely  prohibit  pelagic  sealing  dur- 
ing tlic  months  in  each  year  when,  by  reason  of  the  w(;ather  and  tiie 
condition  o<'the  seas,  the  hunting  and  taking  of  seals  is  inipractictable. 
The  British  counsel  contended  tluit  it  is  beyond  the  power  of  the  Arbi- 
trators to  prescribe  regulations  of  that  character.  They  argued  that 
the 'i'ril>nual  could  not  do  indirectly  what  they  could  not  do  directly ; 
that  prohibition,  in  terms,  or  by  the  necessary  ojjeration  of  regulations, 
is  not  regulation ;  that  the  power  to  regulate  is  not  a  power  to  prohibit. 
This  view,  it  may  be  observed,  would  place  it  beyond  the  power  of  this 
Tribunal  to  prescribe  such  regulations  as  those  decided  upon,  i)rovi- 
sionally,  in  1888,  between  the  diplomatic  representatives  of  Great 
liritain,  the  United  States,  and  ]iussia,  as  a  basis  of  negotiation, 
namely  (to  use  the  words  of  Lord  Salisbury),  "that  th£  space  to  be 
covered  by  the  proposed  convention  should  be  the  sea  between  America 
and  Russia,  north  of  the  forty-seventh  degree  of  latitude;  that  the 
close  time  should  extend  from  the  15th  April  to  the  1st  November; 
that  during  that  time  the  slaughter  of  all  seals  should  be  forbidden." 

When  enforcing  the  view  last  stated,  counsel  asked  us  whether  a 
power  given  by  the  legislative  department  to  a  municipal  corporation  to 
regulate,  within  its  limits,  the  sale  of  ardent  spirits  would  give  to  such 
corporation  authority  to  prohibit  all  sales  of  such  spirits.  Perhaps 
not.  But  the  case  put  does  not  meet  the  one  before  the  Tribunal.  A 
legislative  enactment  of  the  kind  referred  to  would  show  upon  its  face 
all  intention  to  permit  some  sales  of  ardent  spirits,  under  regulations 
to  be  prescribed  by  the  municipal  cor[)oration.  It  might  well  be  that 
a  prohibition  of  all  sales,  by  refusing  all  licenses  to  sell,  would  in  the 
case  supposed,  defeat  the  intention  of  the  legislature.  The  rule  of  inter- 
pretation which  has  been  invoked  has  no  application  to  the  present  case. 
If  the  treaty  empowered  this  Tribunal  to  regulate  pelagic  sealing  it 
could,  not  unreasonably,  be  contended  that  the  two  Governments  had 
no  purpose  to  prohibit  altogether  and  under  all  circumstances,  the 
hunting  of  fur  seals  in  the  open  seas,  but  only  to  authorize  the  regula- 
tion of  that  particular  mode  of  taking  these  animals.  The  power  given 
is  to  prescribe  such  concurrent  regulations  "outside  the  jurisdictional 
limits  of  the  resx^ective  Governments"  as  may  be  necessary  "for  the 
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proper  protectiou  and  preservation  i»f  tlie  fur  seal  in,  or  liabitnally 
rcsurtiiij;  t(>,  the  Beriiii;'  Sea,"  and  to  dcchuj^  ''over  wliat  waters  such 
rc'^iilatiuns  siiould  extend."  Tlie  ond  to  be  acconiphsheil  is  the  proper 
protection  and  ]»reservatioii  of  the  seals  which  habitually  resort  to  that 
sea.  Clearly  a  regulation  whicli  did  not  look  to  that  end  wonld  lull 
short  of  wliat  the  treaty  contcinplated.  The  i)lain  duty,  tlierclbrc, 
of  thisTiibunal  is  to  provide  by  concurient  regulations  lor  the  pres- 
ervation of  these  aninuils,  if  regulations  of  that  character  are  neces- 
sary to  accomplish  such  a  result.  And  tliat  <lnty  can  be  performed  by 
means  of  regulations,  which  the  two  Governments  arc  under  solemn 
obligation  to  respect  and  to  enforce  against  their  respective  citizens 
or  subjects. 

1  will  add  that  if  this  Tribunal  is  without  power  to  prescribe  such 
regulations  as  are  necessary  for  the  proper  protection  and  preserva- 
tion of  this  race  of  animals,  then  the  result  of  its  proceedings  can 
not  possibly  be,  as  both  countries  intended  it  should  be,  "  a  full,  i)er- 
fect,  and  linal  settlement  of  all  the  questions  referred  to  the  Arbitra- 
tors." It  is  mere  play  upon  words  to  say,  in  respect  to  this  treaty,  that 
prohibition  is  not  regulation,  and  that  regulations  or  rules,  calling  in 
exiness  words  or  by  their  operation  for  a  prohibition  of  pelagic  sealing, 
are  beyond  the  j)owers  given  to  this  Tribunal,  even  if  it  appeared 
that  regulations  of  that  character  are  absolutely  ne(;essary  to  prevent 
the  externnnation  of  the  fur  seals  freiiuenting  the  Pribilof  Islands.  The 
manifest  result  of  this  interpretation  of  the  treaty  is  that  while  the  Tri- 
bun.al  may  prescribe  regulations  for  the  i)roper  protection  and  preserva- 
tion of  these  animals,  the  business  of  taking  them  in  the  high  seas  may 
still  be  carried  on  even  though  it  should  involve  the  destruction  of  the 
species.  Can  anyone  believe  that  Great  Britain  would  have  asked  the 
United  States  to  so  stultify  itself  as  to  sign  a  treaty  which,  eitlu?r  in 
words  or  by  necessary  implication,  would  have  adnutted  of  such  a 
result?  Does  anyone  believe  that  a  treaty  rendering  such  a  result  pos- 
sible would  have  been  signed  by  any  diplomatic  representative  of  the 
United  States,  or  would  have  been  approved  by  its  President  or  by  any 
member  of  the  Senate  of  the  United  States? 

I  express  at  this  time  no  opinion  as  to  what  regulations  are  in 
fact,  and  upon  a  view  of  all  the  evidence,  necessary  to  the  proper  pro- 
tection and  preservation  of  those  fur  seals.  Nor  do  I  ask  the  Tribunal 
now  to  make  any  declaration  upon  the  weight  of  the  evidence  touch- 
ing that  or  any  other  issue.     I  am  without  knowledge  of  the  views  of 
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tlie  Arhitrators  upon  the  various  questions  of  ri^lit  or  issiios  of  fact 
to  be  determined  by  them,  and  I  ask  no  expression  of  opinion  touch- 
ing any  of  those  questions  in  advance  of  their  being  readied  in  the 
reguhir  course  of  our  proceedings  in  conference.  But  as  indicating 
the  grouiuls  upon  which  a  dechiration  is  asked  at  this  time,  as  to  tlio 
powers  of  this  Tribunal  under  the  treaty,  I  may  say  tliat  there  is  a 
large  amount  of  evidence  in  the  record  tending  to  show  that  the 
hunting  and  taking  of  these  fur  seals,  according  to  the  methods  now 
pra(;ticed  by  pehigic  sealers  in  the  open  waters  either  of  the  Bering 
Sea  or  of  the  ifortli  Pacific  Ocean,  if  continued,  will  certainly  result  at 
no  distant  day  in  the  complete  extermination  of  the  race.  My  purpose 
is  only  to  show  that  the  power  to  prescribe  regulations,  which  expressly 
or  by  their  practical  operation  will  prohibit  pelagic  sealing,  was 
intended  to  be  conferred  and  has  been  conferred  by  the  treaty,  wjth 
respect  to  the  waters  both  of  Bering  Sea  and  of  the  North  Pacific 
Ocean,  traversed  by  these  fur  seals  in  their  going  from  and  returning 
to  the  Pribilof  Islands. 

This  Tribunal,  I  insist,  has  not  been  constituted  for  the  purpose  of 
conserving  the  interests  of  the  Canadian  and  American  sealers  who, 
within  the  past  ten  years,  have  devised  a  mode  of  taking  these  fur 
seals  in  the  open  seas,  by  means  which,  all  concede,  are  destructive, 
because  not  admitting  of  any  discrimination  as  to  sex,  nor,  still  less,  of 
any  discrimination  between  females  that  arc  heavy  with  young  and 
those  that  have  not  been  impregnated.  We  are  not  here  with  authority 
to  make  an  award,  simply  by  way  of  compromise,  so  that  each  side  in 
this  dispute  may  have  an  opportunity  to  say  that  it  has  not  been 
entirely  unsuccessful  in  its  contentions  before  this  Tribunal.  Our 
authority  has  a  much  wider  field  of  operation.  If  the  repeated  avowals 
of  the  two  nations,  who  seek  an  amicable  settlement  of  their  differences 
by  means  of  arbitration,  are  not  to  be  wholly  discredited,  we  are  hei'e, 
in  their  names,  and  by  their  joint  authority,  to  protect  and  preserve 
this  race  of  animals  from  extermination  if  we  find  that  concurrent 
regulations  to  that  end  are  necessar3\  A  failure  or  refusal  to  exercise 
the  power,  plaiidy  given,  to  prescribe  such  regulations  as  are  neces- 
sary to  prevent  the  extermination  of  this  race  of  useful  animals,  will,  in 
my  judgment,  wholly  defeat  the  principal  object  for  which  this  Tribunal 
was  created. 

Matters  involving  the  jurisdiction  and  power  of  the  Tribunal  to  deal 
with  every  aspect  of  this  case,  a.s  it  may  affect  the  supreme  object  of 
lUd2 3 
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the  protection  and  preservation  of  these  fur  seals,  should,!  submit,  be 
Ijassed  upon  before  the  Arbitrators  enter  upon  the  consideration  of  the 
several  questions  of  right  submitted  for  determination. 

The  duty  of  this  Tribuiuil  to  prescribe  regulations  arises  when  the 
determination  of  the  questions  submitted  to  us,  "as  to  the  exclusive 
jurisdiction  of  the  United  States,"  leaves  the  subject  in  such  position 
"that  the  concurrence  of  Great  Britain  is  necessary  to  the  establish- 
ment of  reguhitions  for  the  proper  protection  and  preservation  of  the 
fur  seal  in,  or  habitually  resorting  to,  the  Bering  Sea."  Such  are  the 
express  words  of  Article  VII.  If  the  United  States  has  not  such  exclu- 
sive jurisdiction — that  is,  such  sovereign  power — as  enables  it  to  enact 
laics,  binding  upon  all,  whether  citizens  of  the  United  States  or  sub- 
jects of  other  countries,  for  the  protection  and  preservation  of  these 
seals,  in  all  the  waters  both  of  Bering  Sea  and  of  thei^orth  Pacific  Ocean 
traversed  by  them — and  no  such  claim  has  been  preferred  before  us — 
then  we  know,  at  this  time,  that  the  concurrence  of  Great  Britain  is 
necessary  to  the  establishment  of  regulations,  whatever  conclusion  may 
be  reached  upon  the  issue  as  to  property  and  protection  presented  by 
the  fifth  question  of  Article  VI. 

If  it  be  held  that  the  United  States  has  no  right  of  proi)erty  in 
these  seals,  and  no  right  to  protect  them  when  found  outside  tlie  ordi- 
naiy  three-mile  limit,  then  the  duty  to  prescribe  concurrent  regulations 
becomes  manifest.  But  regulations  of  that  character  are,  in  my.  judg- 
ment, necessary  though,  perhaps,  not  equally  so,  for  the  proper  protec- 
tion and  preservation  of  the  seals,  if  the  Tribunal  holds  that  such  right 
of  proijerty  or  protection  does  appertain  to  the  United  States;  for,  in 
that  case,  the  only  means  which  the  Government  of  that  country  could 
employ  would  be  those  which  the  law  permits  to  individual  owners 
of  i^roperty  for  its  protection.  But  that  would  be  inadeciuate  protec- 
tion, without  the  concurrence  of  Great  Britain,  manifested  by  such  leg- 
islation as  would  bind  its  subjects  wherever  they  may  be,  and  compel 
them,  under  proper  penalties,  to  respect  any  right  of  property  or 
protection  accorded  to  the  United  States  by  the  award  or  decision  of 
this  Tribunal.  So  that  it  is  certain  that  we  must  come  to  the  subject 
of  regulations  for  the  i)roper  iirotection  and  preservation  of  this  race 
of  animals. 

If  the  Arbitrators  believe  that  the  race  will  be  soon  exterminated 
unless  pelagic  sealing  is  prohibited,  in  both  Bering  Sea  and  the  North 
Pacific  Ocean,  during  all  the  months  when  they  may  be  taken  in  the 
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open  waters,  but  that  the  Tribniuil  is  without  power,  under  tlio  treaty, 
to  i)rescribe  regulations  of  that  cJiaiacter,  is  it  not,  as  I  Lsive  iKu-etotbre 
suggested,  our  duty  to  suspend  further  aetion  for  a  time,  in  order  tliat 
the  two  CJovernnients  may  have  an  ()])i>(>rtuiiity  to  so  annmd  the  treaty, 
iiiidcr  wliich  we  are  [)r()(;eediiig,  as  to  enable  us  to  preserve  this  riiee 
IVom  cxtcnnination?  tShall  we  ignore  the  fact  that  both  (lovcrnmcnts 
have  i)rotested,  iu  every  form  of  language,  that  they  desired  the  pres- 
ervation of  these  animals  without  reference  to  considerations  of  profit 
or  advantage  to  any  nation  or  to  individuals  of  any  nation'^  Hliali  it 
be  assumed  that  either  of  the  great  nations  before  us  wish  the  Tril»unal 
to  conclude  its  labors  and  adjourn  without  prescribing  concurrent  regu- 
hitions  that  are,  in  fact,  necessary  for  the  preservation  of  these  seals? 
As  these  questions  touching  the  competency  of  the  Tribunal  to  deal 
with  the  subject  of  the  i)reservation  of  these  animals  have  been  dis- 
tinctly raised  by  Great  Britain  and  must  be  decided,  I  submit  that  they 
siiould  be  examined  and  decided,  at  the  threshold  of  our  i)roceeding8 
in  conference. 
Senator  Morgan  authorizes  me  to  say  that  he  concurs  in  this  opinion. 

[At  the  closo  of  tho  cliscussiou  Seiuitor  Moiy.ui  ofTorcd,  as  a  siiltstituto  for  tiio  mo- 
tion of  Mr.  Justice  Harlan,  tho  following:  ''TliisTribnnal  of  Arbitration  is  enipow- 
crod  by  tho  Treaty  of  Febrmiry  29,  1892,  between  tho  Uuited  States  and  Great 
Britain,  to  dotermino  what  concurrent  regulations  are  proper  to  be  adopted  and 
enforced  by  tho  action  of  the  respective  governnionts,  aj)pUcable  to  their  respective 
citizens  or  subjects,  outside  of  thoir  respective  territorial  limits  and  outside  oL 
Bering  Sea,  for  tho  protection  and  preservation  of  fur  seals  iu,  or  habitually  resort- 
ing to,  Bering  Sea."  This  substitute  was  accepted  by  Mr.  Justice  llarlan,  and  was 
adopted,  one  Arbitrator  voting  in  the  negative.  It  Avas  agreed  that  the  considera- 
tion of  the  subject  embraced  in  the  second  branch  of  the  original  motion  of  Mr. 
Justice  Harlan  be  postponed  until  tho  Tribunal  should  reach  tho  subject  or  regula- 
tions iu  order,  and  should  determine  that  regulations  were  made  necessary  by  the 
conclusions  reached  upon  other  q^ueatious  named  iii  the  treaty.] 


TART  n. 

THE   MERITS   OF  THE  VARIOUS   OUESTIOXS  SUBMITTED  TO  THE  TRI- 
BUNAL FOR  DETERMINATION. 

1. 

REIVRRAfi  STATFITIKIVT  OF  TIIF  FACTS  OrT  OF  ■WHim  TIIF 
PRESK,'>rT  C^O:VTICOVI':R.«iV  BETWEKIV  THE  TWO  NATIOrS!*  AKOWE, 
A>»  THE  IIINTOKV  OF  THE  NEOOTIATIONS  KEMULTlIVCi  IN  TUE 
TREATV  OF   FEBICUARV  '^9,   lH9i. 

Before  entering  upon  the  examination  of  the  important  questions 
submitted  for  determination,  it  will  be  well  to  recall  the  general  course 
of  the  negotiations  that  preceded  the  making  of  the  treaty  under  which 
we  are  proceeding,  and  the  principal  facts  out  of  which  the  present 
controversy  between  the  two  governments  originated.  Some  of  these 
facts  have  already  been  stated  by  me  when  considering,  at  a  former 
session  of  this  Tribunal,  the  question  of  its  competency  to  make  regu- 
lations applicable  to  the  North  Pacific  Ocean,  and  which  also,  in  terms, 
or  by  their  necessary  operation,  would  ]>ut  an  end  to  pelagic  sealing  in 
the  waters  traversed  by  the  Pribilof  seals.  But  it  is  well,  even  at  the 
risk  of  repetition,  to  restate  them  in  this  connection. 

The  controversy  had  its  origin  in  certain  seizures  of  vessels,  alleged 
to  belong  to,  or  to  be  in  the  possession  or  under  the  control  of,  British 
subjects  who  were  engaged,  at  the  time,  in  the  waters  of  Bering  Sea 
outside  of  the  ordinary  limits  of  territorial  jurisdiction,  in  hunting  and 
taking  fur-seals  which  had  their  breeding  grounds  on  the  islands  ot 
St.  Paul  and  St.  George,  two  of  the  four  islands  in  Bering  Sea  con- 
stituting the  Pribilof  group. 

The  seizures  referred  to  were  made  in  1SS6, 1887,  and  1889  by  public 
armed  vessels  acting  under  instructions  from  the  Executive  Depart- 
ment of  the  Government  of  the  United  States. 

The  Pribilof  Islands  are  situated  in  Bering  Sea,  latitude  57°  north, 

longitude  170^  west  from  Greenwich,  about  300  miles  from  Cape  Kewen- 

ham,  on  the  mainland  of  Alaska  Territory,  and  about  200  miles  north 

ot  the  Aleutian  Islands,  the  latter  islands  extending  several  hundred 
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miles  weatwardly  luid  southwesterly  from  the  peninsula  of  Alaska 
into  tlio  I'lU'ilie  0<;eiin.  Tiiey  were  diseovercd  in  ITSC  and  17.S7  by 
(rorassini  Prihilof,  a  llnssian  navif^ator,  while  he  was  endeavoring^  to 
as(!ertain  ni)Ou  what  shores  the  herd  of  fur  seals  habitually  landed, 
wliieh  bad  been  observed  to  ])ass  once  a  year  northwardly,  and  once  a 
year  southwardly,  throiii;]i  tiie  channels  between  the  Aleutian  Islands. 

Those  islands,  after  their  discovery,  remained  continuously  in  the 
possession  of  Russia  until  18(J7.  In  that  year  the  J'hnperor,  by  treaty, 
ceded  to  the  United  States  "all  the  territory  and  dominion"  then  jios- 
sessedby  him  "on  the  continent  of  America  and  in  the  adjacent  islands," 
and  contained  within  certain  defined  geographical  limits.  The  eastern 
limit  of  the  territory  and  dominion  so  conveyed  was  declared  to  be 
the  line  of  demarcation  between  the  Kiissian  and  liritish  possessions 
in  North  America,  as  established  by  articles  Fll  and  IV  of  the  treaty, 
which  will  be  hereafter  referred  to,  between  Russia  and  Great  Britain 
of  February  (28)  10,  1825. 

The  western  limit  is  thus  defined  by  the  treaty  of  18G7: 

"The  western  limit  within  which  the  territories  and  dominion  conveyed 
are  contained  passes  through  a  point  in  Bering's  Straits  on  the  parallel 
of  65°  30'  north  latitude,  at  its  intersection  by  the  meridian  which 
passes  midway  between  the  Islands  of  Kruzenstern  or  Igualook, 
and  the  Island  of  Ratmauoff  or  Noonarbook,  and  proceeds  due  north, 
without  limitation,  into  the  same  Frozen  Ocean.  The  same  western 
limit,  beginning  at  the  same  initial  point,  proceeds  thence  in  a  course 
nearly  southwest,  through  Bering's  Straits  and  Bering's  Sea  so  as  to 
pass  midway  between  the  northwest  point  of  the  Island  of  St,  Law- 
rence and  the  southeast  point  of  Cape  Choukotski,  to  the  meridian  of 
172,  west  longitude;  thence,  from  the  intersection  of  that  meridian,  in 
a  southwesterly  direction,  so  as  to  pass  midway  between  the  Island  of 
Attn  and  Copper  Island  of  the  Komaudorski  couplet,  a  group  in  the 
North  Pacific  Ocean,  to  the  meridian  of  193°  west  longitude,  so  as  to 
include  in  the  territory  conveyed  the  wholeof  the  Aleutian  Islands  east 
of  that  meridian." 

That  treaty  further  provided :  "  The  cession  of  territory  and  dominion 
herein  made  is  hereby  declared  to  be  free  and  unencumbered  by  any 
reservations,  privileges,  franchises,  grants,  or  possessions  by  any 
associated  comjianies.  whether  corporate  or  incorporate,  Russian  or  any 
other,  or  by  any  parties,  except  merely  private  individual  property 
holders;  and  the  session  hereby  made  conveys  all  the  rights,  franchises, 
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and  privilcjjos  now  beloiifjing  to  llussia  in  the  said  territory  or  domin- 
ion and  apimrtt'iianct'S  tliereto."     (15  U.  S,  Stat.,  53J).)    , 

Tlie  Piibilof  Islands  arc  east  of  the  line  thusdetinod  as  the  western 
limit  within  which  are  the  territory  and  dominion  conveyed  by  llussia 
to  the  United  States. 

By  an  act  of  the  Congress  of  the  United  States  .approved  March  3, 
18G5),  the  islands  of  St.  I'aul  and  St.  George  in  Alaska  were  declare*] 
"a  special  reservation  for  Government  pnri)Oses,"  and  it  was  made 
unlawful  for  any  person  to  land  or  remain  on  either  of  them,  except  by 
authority  of  the  Secretary  of  the  Treasury.  This  statute  was  followed 
by  an  act  approved  July  1,  1870,  the  expressed  object  of  which  was  to 
prevent  the  extermination  of  fur-bearing  animals  in  Alaska.  The  pro- 
visions of  the  acts  of  18G9  and  1870  are  reproduced  in  the  Revised 
Statutes  of  the  United  States  of  1873.  Those  sections*  show  the  extent 
of  authority  and  jurisdiction,  which  has  been  asserted  by  the  United 


*Sec.  1954.  The  laws  of  the  United  States  relating  to  cnstonis,  commerce,  and 
navigation  are  extended  to  and  over  all  the  niaiulands,  islands,  and  waters  of  the 
territory  cedeil  to  the  United  States  hy  tlie  Emperor  of  Russia  by  treaty  concluded 
at  Washington  on  the  thirtieth  day  of  March,  anno  Domini  one  thousand  eight 
hnndred  and  sixty-seven,  so  far  as  the  same  may  be  applicable  thereto. 

Skc.  1956.  No  person  shall  kill  any  otter,  niinlc,  marten,  sable,  or  fnr-scal,  or 
other  fur-bearing  animal  witliin  the  limits  of  Alaska  Territory,  or  in  the  waters 
thereof;  and  every  ]terson  guilty  thereof  shall,  for  each  offense,  be  lined  not  less 
than  two  hundred  nor  more  than  one  thousand  dollars  or  imjirisoncd  not  nutre  than 
six  months,  or  both;  and  all  vessels,  their  tackle,  apparel,  furniture  and  cargo, 
found  engaged  in  vicdation  of  this  section  shall  be  forfeited.  But  the  Sccretai'v  of 
the  Treasury  shall  have  power  to  authcn-ize  the  killing  of  any  such  mink,  marten, 
sable,  or  other  fur-bearing  animal,  except  fur-seals,  nnder  such  regulations  as  he 
may  prescribe;  and  it  shall  be  the  duty  of  the  Secretary  to  prevent  the  killing  of 
any  fnr-seal,  and  to  provide  for  the  execution  of  the  provisions  of  this  section  until 
it  is  otherwise  jirovided  by  law;  uor  shall  he  grant  any  special  privileges  nnder  this 
section. 

Sec.  1959.  The  islands  of  Saint  Paul  and  Saint  George  in  Alaska,  are  declared  a 
special  reservation  for  Government  pnrposes;  and  until  otherwise  provided  by  law 
it  shall  be  unlawful  for  any  person  to  land  or  remain  on  either  of  those  islands, 
except  by  the  authority  of  the  Secretary  of  the  Treasury;  and  any  person  fouml  on 
either  of  those  islands  contrary  to  the  provisions  hereofshall  be  summarily  removed; 
and  it  shall  be  the  duty  of  the  Secretary  of  War  to  carry  this  section  into  cll'cct. 

Skc.  1960.  It  shall  be  unlawful  to  kill  any  fur-seal  upon  the  islands  of  Saint  Paul 
and  Saint  George,  or  in  the  waters  adjacent  thereto,  except  during  the  months  of 
,lune,  .Inly,  September,  and  October  in  each  year;  and  it  shall  be  nnlawful  to  kill 
such  seals  at  any  time  by  the  use  of  firearms,  or  by  other  means  tending  to  drive 
the  seals  away  from  those  islands;  but  the  natives  of  the  islands  shall  have  the 
privilege  of  killing  such  young  seal  as  m.ay  be  necessary  for  their  own  food  and 
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Stiitos,  over  t)io,  territory  and  waters  within  tlu»  limifs  rcrcncd  (o  in 
the  treaty  of  1807. 

By  a  subsequent  a(;t,  ])as.se(l  March  2, 18S1),  seetion  I'J.jOoCtln'  Keviseil 
Statutes,  t()rl)i(l(ling  the  killing  of  "any  otter,  mink,  marten,  sabJe  or 
fur  seal,  or  other  fur-bearing  animals  witliin  tlie  limits  of  Ahiska  Terri- 
tory, or  in  tlio  Avaters  tliereof,"  was  declared  "to  include  and  ajjply  to 
all  th(i  dominion  of  the  United  States  in  the  waters  of  I>ering  Sea;" 
and  it  was  made  the  duty  of  the  I'losidcnt,  at  a  timely  season  in  each 
year,  to  issue  his  proclamation  warning  all  persons  against  entering 
said  waters  for  the  ])uri)()se  of  violating  the  provisions  of  said  section, 
and  to  cause  one  or  more  vessels  of  the  United  States  to  diligently 
cruise  said  waters  and  arrest  all  persons,  and  sei/e  all  vessels  found 
to  be,  or  to  have  been,  engaged  in  any  violation  of  the  laws  of  the 
United  States  therein. 

In  execution  of  the  above  statutory  provisions,  the  Secretary  of  the 


olothinu;  <liiiLnjij  other  niontlis,  and  also  siicli  old  seals  as  may  Ixs  required  for  their 
own  clothing,  and  for  the  luanufactnre  of  boats  for  their  own  nse;  and  the  killing 
iu  sncli  cases  shall  bo  limited  and  controlled  by  such  regulations  as  may  be  pre- 
scribed by  the  Secretary  of  the  Treasiny. 

Skc.  1'J()1.  It  shall  bo  unlawful  to  kill  auy  female  seal,  or  any  seal  less  than  one 
year  old,  at  any  season  of  the  year,  except  as  above  provided;  and  it  shall  also  be 
unlawful  to  kill  any  seal  in  the  waters  adjacent  to  tho  islands  of  Saint  Paul  and 
Saint  George,  or  on  tho  beaches,  clilfs  or  rocks  where  they  haul  up  from  the  sea  to 
remain;  and  every  jierson  who  violates  the  provisions  of  this  or  the  preceding  sec- 
tion shall  be  punished  for  each  oflense  by  a  fine  of  not  less  than  two  hundred  dollars 
nor  more  than  one  thousand  dollars,  or  by  imprisonment  not  more  than  six  months, 
or  by  both  such  fine  and  imprisonment;  and  all  vessels,  their  tackle,  apparel,  and 
furniture,  whose  crews  are  found  engaged  in  the  violation  of  either  this  or  the  pre- 
ceding section,  shall  be  forfeited  to  the  United  States. 

Skc.  1962.  For  the  period  of  twenty  years  from  the  first  of  July,  eighteen  hun- 
dred and  seventy,' the  number  of  fur-seals  which  may  be  killed  for  their  skins  upon 
the  Island  of  Saint  Paul  is  limited  to  seventy-five  thousand  per  annum,  and  tho 
number  of  fur-seal  which  may  bo  killed  for  their  skin  upon  tho  Island  of  Saint 
George  is  limited  to  twenty-five  thousand ;  but  the  Secretary  of  the  Treasury  may 
limit  the  right  of  killing,  if  it  becomes  necessary  for  the  preservation  of  such  seals, 
with  such  proportionate  reduction  of  the  rents  reserved  to  tho  Government  as  may 
bo  proper;  and  every  person  who  knowingly  violates  either  of  the  provisions  of 
this  section  shall  be  punished  as  jirovided  in  the  preceding  section. 

Sec.  1903.  When  the  lease  heretofore  made  by  the  Secretary  of  the  Treasury  to 
the  Alaska  Commercial  Company  of  the  right  to  engage  in  taking  fur-seals  on  tho 
islands  of  Saint  Paul  and  Saint  George,  pursuant  to  the  act  of  the  first  July,  1870, 
chapter  one  hundred  and  eighty-nine, or  when  any  future  similar  lease  expiros,or  is  sur- 
rendered, forfeited  or  terminated,  tho  Secretary  shall  lease  to  proper  and  responsible 
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Treasury  has,  from  time  to  time,  leased  to  an  incorporated  company  the 
right  to  engage  in  the  busiue.ss  of  taking  fur  seals  on  tlie  islands  of  St. 
Paul  and  St.  George,  under  regulations  prescribed  by  that  otlicer. 

It  was  under  this  state  of  the  law,  so  far  as  the  statutes  of  the  United 
States  were  concerned,  that  seizures  of  vessels  were  made.  The  Brit- 
ish Government  protested  against  tliose  seizures  as  an  unauthorized 
interference  with  the  rights  of  its  subjects  on  the  high  seas.  Its  Minis- 
ter at  Washington,  Sir  Lionel  Sackville  West,  in  a  letter  dated  Janu- 
ary 9,  1887,  and  addressed  to  Mr.  Bayard,  the  American  Secretary  of 
State,  said:  ''It  is  unnecessary  for  me  t«  allude  further  to  the  informa- 
tion with  which  Iler  Majesty's  Government  have  been  t'uniislie<l  respect- 
ing these  seizures  of  British  vessels  in  the  open  seas,  and  which  for 
some  time  past  has  been  in  the  possession  of  the  United  States  Gov- 

parties,  for  tlie  best  advantage  of  the  Uaitcd  States,  having  due  regard  to  the  in- 
terest of  the  Government,  the  native  inhabitants,  their  comfort,  maintenance  and 
education,  as  well  as  to  the  interest  of  the  parties  heretofore  engaged  in  trade, 
and  the  protection  of  the  fisheries,  the  right  of  taking  fur-seals  on  the  islands  herein 
iianud,  and  of  sending  a  vessel  or  vessels  to  the  islands  for  the  skins  of  such  seals, 
for  the  term  of  twenty  years,  at  an  annual  rental  of  not  less  than  fifty  thousand  dol- 
lars, to  be  reserved  in  such  lease  and  secured  by  a  deposit  of  United  States  bonds 
to  that  amouutj  and  every  such  lease  shall  be  duly  executed  in  duplicate,  and  shall 
not  be  transferable. 

Si'X.  19G4.  The  Secretary  of  the  Treasury  shall  take  from  the  lessees  of  such  islands 
in  all  cases  a  bond,  with  securities,  in  a  sum  not  less  than  five  hundred  tliousand 
dollars,  conditioned  for  the  faithful  observance  of  all  the  laws  and  requirements  of 
Congress  and  the  regulations  of  the  Secretary  of  the  Treasury  touching  the  taking 
of  fur-seals  and  the  disposing  of  the  same,  and  for  the  payment  of  all  taxes  and 
dues  accruing  to  the  United  States  connected  therewith. 

Skc.  1'J65.  No  persons  other  than  American  citizens  shall  be  permitted,  by  lease  or 
oilierwise,  to  occupy  the  islands  of  Saint  Paul  and  Saint  George,  or  either  of  them, 
for  thepuri)ose  of  taking  the  skins  of  fur-seals  therefrom,  nor  shall  anj'  foreign  vessel 
be  engaged  in  taking  such  skins;  and  the  Secretary  of  the  Treasury  shall  vacate  and 
declare  any  lease  forfeited  if  the  same  be  held  or  operated  for  the  use,  benefit,  or 
advantage,  directly  or  indirectly,  of  any  persons  other  than  American  citizens. 

Sec.  1967.  Every  person  who  kills  any  fur-seal  on  either  of  these  islands,  or  in  the 
waters  adjacent  thereto,  without  authority  of  the  lessees  thereof;  and  every  person 
who  molests,  disturbs,  or  interforea  with  the  lessees,  or  either  of  them,  or  their 
agents  or  employes,  in  the  lawful  prosecutiou  of  their  business,  under  the  provis- 
ions of  this  chapter,  shall  for  each  offense  be  punished  as  described  in  section  1961 ; 
and  all  vessels,  iheir  tackle,  apparel,  appurtenances,  and  cargo,  whose  crews  are 
found  engaged  in  any  violation  of  the  provisions  of  sections  1965  to  1968,  inclusive, 
shall  be  forfeited  to  the  United  States. 

Skc.  1968.  If  any  person  or  company,  under  any  lease  herein  authorized,  know- 
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eninioiit,  because  Her  Majesty's  Government  do  not  (lonl)t  tliat  if,  on 
iiH|iiiry,  it  should  prove  to  be  correct,  the  Government  of  the;  United 
States  will,  with  their  well-known  sense  of  justice,  admit  the  illc^'al- 
ity  of  the  proceedings  resorted  to  aj:?ainst  the  British  vessels  and  the 
British  subjects  above  mentioned,  and  will  cause  reasonable  reparation 
to  be  made  for  the  wrongs  to  which  tiicy  iiave  been  subjected  and  for 
the  h)sses  whicli  they  have  sustained."     U.  IS.  Case,  Vol.  1,  App.,  150. 

Under  date  of  April  12,  1887,  Mr.  Bayard,  writing  to  the  Jiritish 
minister,  said:  "The  remoteness  of  the  scene  of  the  fur-seal  fisheries 
and  the  special  peculiarities  of  that  industry  liave  unavoidably  delayed 
the  Treasury  officials  in  framing  appropriate  regulations  and  issuing 
orders  to  United  States  vessels  to  police  the  Alaskan  waters  for  the 
protection  of  the  fur  seals  from  indiscriminate  slaughter  and  conse- 


iufjly  killa,  or  permits  to  be  killed,  auy  immber  of  seals  exceeding  the  number  for 
each  island  in  this  c!Kii)ter  pn^scribcd,  siioh  person  or  company  shall,  in  addition  to 
the  ])enalties  and  IbrleitHves  herein  ))rovided,  forfeit  the  whole  number  of  skins  or 
seals  killed  in  that  year,  or,  in  case  the  same  have  been  disposed  of,  then  such  per- 
son or  company  shall  forfeit  the  value  of  the  same. 

Sue.  1969.  In  addition  to  the  annual  rental  required  to  be  reserved  iu  every  lease, 
as  provided  in  section  nineteen  hundred  and  sixty-tiiree,  a  revenue  tax  or  duty  of 
two  dollars  is  laid  upon  each  fur-seal  skin  taken  and  shipped  from  the  islands  of 
Saint  Paul  and  Saint  George  during  the  continuance  of  any  lease,  to  be  paid  into 
the  Treasury  of  the  United  States;  and  the  Secretary  of  the  Treasury  is  empowered 
to  make  all  needful  regulations  for  the  collection  and  payment  of  the  same,  and  to 
secure  the  comfort,  maintenance,  education,  and  protection  of  the  natives  of  those 
islands,  and  also  to  carry  into  full  effect  all  the  provisions  of  this  chapter  except  as 
otherwise  prescribed. 

Sec.  1970.  The  Secretary  of  the  Treasury  may  terminate  auy  lease  given  to  any 
person,  company,  or  corporation  on  full  and  satisfactory  proof  of  the  violation  of 
any  of  the  provisions  of  this  chapter  or  the  regulations  established  by  him. 

Skc.  1971.  The  lessees  shall  furnish  to  the  several  mastevs  of  vessels  employed  by 
them  certified  copies  of  the  lease  held  by  them  respectively,  which  shall  be  presented 
to  the  Goverinncut  revenue  otlicor  for  the  time  being  who  may  be  in  charge  at  the 
islands  as  the  authority  of  the  party  for  landing  and  taking  skins. 

Skc.  1972.  Congress  may  at  auy  time  hereafter  alter,  amend  or  repeal  sections  from 
19G0  to  1971,  both  inclusive,  of  this  chapter. 

Skc.  1973.  The  Secretary  of  the  Treasury  is  authorized  to  appoint  one  agent  and 
three  assistant  ageuts,  who  shall  be  charged  with  the  management  of  the  seal  ti.sh- 
eries  in  Alaska,  and  the  perfornuiuce  of  such  other  duties  as  may  be  assigned  to  them 
by  the  Secretary  of  the  Treasury. 

Sec.  1975.  Such  agents  shall  never  be  interested,  directly  or  indirectly,  in  any  lease 
of  the  right  to  take  seals,  nor  in  any  proceeds  or  profits  thereof,  either  as  owner, 
agent,  )»artuer,  or  otherwise. 
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»ient  speedy  esterinimition.  Tlio  laws  of  the  United  States  in  this 
behalf  are  contained  in  the  Revised  Statutes  rehiting  to  Ahiska,  in  sec- 
tions 19.")G-1971,  and  have  been  in  force  for  upwards  of  seventeen  years; 
and  prior  to  the  seizures  of  last  summer  but  a  sinfjle  infraction  is  known 
to  have  occurred,  and  that  was  promptly  punished.  The  question  of 
instructions  to  Government  vessels  in  regard  to  preventing  the  indis- 
criminate killing  of  fnr  seals  is  now  being  considered,  and  I  will  inform 
yon  at  the  earliest  day  possible  what  has  been  decided,  so  that  liritish 
and  other  vessels  visiting  the  waters  in  question  can  govern  themselves 
accordingly."  U.  S.  Gme,  Vol.  1,  App.,  160.  Snbsequetitly,  August 
10,  1887,  Mr.  Bayard  addressed  communications  to  the  United  States 
ministers  in  France,  Germany,  Great  Britain,  Japan,  Eussia,  and  Sweden 
and  Xorway,  in  which  he  said:  "Recent  occurrences  have  drawn  the 
attention  of  this  Department  to  the  necessity  of  taking  steps  for  the 
better  protection  of  the  fur  seal  fisheries  in  Bering  Sea.  Without 
raising  any  question  as  to  the  exceptional  measures  which  tlie  peenliar 
character  of  the  property  in  question  might  justify  this  Government 
in  taking,  and  without  reference  to  any  exceptional  marine  jnrisdiction 
that  nnght  properly  be  claimed  for  that  end,  it  is  deemed  advisable, 
and  I  am  instructed  by  the  President  to  so  inform  you,  to  attain  the 
desired  ends  by  international  cooperation.  It  is  well  known  that  the 
unregulated  and  indiscriminate  killing  of  seals  in  many  parts  of  the 
world  has  driven  them  from  place  to  place,  and,  by  breaking  up  their 
habitual  resorts,  has  greatly  reduced  their  number.  Under  these  cir- 
cumstances, and  in  view  of  the  common  interest  of  all  nations  in  pre- 
venting the  indiscriminate  destruction  and  consequent  extermination 
of  an  animal  which  contributes  so  importantly  to  the  commercial  wealth 
and  general  use  of  mankind,  you  are  hereby  instructed  to  draw  the 
attention  of  the  Government  to  which  you  are  accredited  to  the  sub- 
ject, and  to  invite  it  to  enter  into  such  an  arrangement  with  the  Gov- 
ernment of  the  United  States  as  will  prevent  the  citizens  of  either 
country  from  killing  seal  in  Bering  Sea  at  such  times  and  places,  and 
by  such  methods  as  at  present  are  pursued,  and  which  threaten  the 
speedy  extermination  of  those  animals  and  consequent  serious  loss  to 
mankind.  The  ministers  of  the  United  States  to  Germany,  Sweden 
and  Norway,  Russia,  Japan,  and  Great  Britain  have  been  each  simi- 
larly addressed  on  the  subject  referred  to  in  this  instruction."  U.  S. 
Case,  Vol.  1,  Ajyp.,  168. 
A  copy  of  this  communication  having  been  received  by  ^Ir.  Phelps, 
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(Tnitcd  States  minister  at  London,  he  Imd  :ni  inlcivicw  willi  Lord  Sal- 
isbury, the  IJritisli  Scrrotary  of  State  for  Kor<'i<;n  Allairs,  ami  projioscd 
that  tlio  two  governments  slioidd  adoi»t  a  ('(xh;  of  regulations  for  tJie 
preservation  of  the  seals  in  Bering  Sea  IVom  destruetion  at  improper 
times  and  by  improper  means  by  the  eitizens  of  either  country — siicb 
agreement  to  be  entirely  irrespective  of  any  questions  of  conflicting 
jurisdiction  in  those  waters.  This  pioposal,  .Mr.  rheli)S  reported, 
was  aequiesecd  in  by  Lord  Salisbury,  who  suggested  tliat  the  American 
INIinister  obtain  from  his  Government  and  subnnt  a  sketch  of  a  system 
of  I'egulatioiis  that  would  be  adequate  for  the  purpose.  U.  IS.  Case, 
Vol.  1,  Apih,  171. 

Under  date  of  r'ebruary  7,  1888,  Mr.  liayaid  wiote  to  I\lr.  Phelps 
disclosing,  in  some  detail,  the  reasons  why  pioinpt  action  was  lu'cessary 
in  oi'der  to  ])revent  the  entire  (h'stiuction  of  the  fur  seals  frequenting 
the  islands  of  the  United  States  in  Jiering  Sea,  as  well  as  those  found 
on  the  islands  belonging  to  Russia.  Responding  to  the  suggestion 
in  respect  to  code  of  regulations,  he  said: 

"The  only  way  of  obviating  the  lamentable  result  above  predicted 
appears  to  be  by  the  United  States,  (ireat  Britian,  and  other  interested 
l)owers  taking  coucerted  action  to  prevent  their  citizens  or  subjects 
from  killing  fur  seals  with  iirearms  or  other  destructive  weapons 
north  of  50  degrees  of  north  latitude,  and  between  100  degrees  of  longi- 
tude west  and  170  degrees  of  longitude  east  from  Greenwich,  during  the 
period  intervening  between  April  15  and  November  1.  To  prevent  the 
killing  within  a  marine  belt  of  40  or  50  miles  during  that  period  would 
be  inelTectual  as  a  preservative  measure.  This  Avould  clearly  be  so 
during  the  approach  of  the  seals  to  the  islands.  And  after  their  arrival 
there  such  a  limit  of  protection  would  also  be  insuflleient,  since  the 
rapid  progress  of  the  seals  through  the  water  enables  them  to  go  great 
distances  from  the  islands  in  so  short  a  time  that  it  has  been  calculated 
that  an  ordinary  seal  could  go  to  the  Aleutian  Islands  and  back,  in  all 
a  distance  of  300  or  400  miles,  in  less  than  two  days."  What  woidd 
take  place  unless  steps  were  taken  to  preserve  this  race  Mr.  Bayard  pro- 
ceeded to  show:  "That  the  extermination  of  t\\e,  fur  seals  must  soon 
take  place  unless  they  are  protected  from  destruction  in  Bering  Sea 
is  sliown  by  the  fate  of  the  animal  in  other  parts  of  the  world,  in 
the  absence  of  concerted  action  among  the  nations  interested  for  its  pre- 
servation. Formerly,  many  thousands  of  seals  were  obtained  annually 
from  the  South  Pacific  Islands  and  from  the  coasts  of  Chile  and  South 
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Africa.  They  were  also  common  in  the  Falkland  Islands  and  the  adja- 
cent seas.  Bat  in  those  islands,  where  hundreds  of  thousands  of  skins 
were  formerly  obtained,  there  have  been  taken,  according  to  the  best 
statistics,  since  1880,  less  than  1,500  skins.  In  some  cases  the  indis- 
criminate slaughter,  especially  by  use  of  firearms,  has  in  a  few  years 
resulted  in  comidotoly  breaking  up  extensive  rookeries.  *  *  *  It  is 
manifestly  for  the  interests  of  all  nations  that  so  deplorable  a  thing 
should  not  be  allowed  to  occur.  As  has  already  been  stated,  on  the  Prib- 
ilof  Islands  this  Government  strictly  limits  the  number  of  seals  that 
may  be  killed  under  its  own  lease  to  an  American  company,  and  citizens 
of  the  United  States  have,  during  the  past  year,  been  arrested,  and  ten 
American  vessels  seized  for  killing  fur  seals  in  Bering  Sea."  He  fur- 
ther observed  that  Great  Britain,  in  cooperating  with  the  United 
States  to  prevent  the  destruction  of  fur  seals  in  Bering  Sea  would 
aid  in  perpetuating  an  extensive  and  valuable  industry  in  Avhich  her 
own  citizens  have  the  most  lucrative  share.     U.  S.  Case,  Vol.  J,  p.  172. 

Mr.  Phelps,  upon  receiving  this  communication,  held  an  interview, 
in  London,  with  both  Lord  Salisbury  and  the  Russian  Ambassador,  M. 
de  Staal,  and  reported,  under  date  of  February  25, 1888,  that  his  lord- 
ship assented  t;0  the  i^roposition  of  Mr.  Bayard,  and  that  he  would 
also  join  the  United  States  Government  in  any  preventive  measures  it 
may  be  thought  best  to  adopt,  by  orders  issued  to  the  naval  vessels  in 
that  region  of  the  respective  governments.  TJ.  S.  Case,  Vol.  i,  App., 
J73.  The  Russian  ambassador  concurred,  so  far  as  his  personal  o])iu- 
ion  was  concerned,  in  the  propriety  of  the  proposed  measures  for  the 
protection  of  the  seals,  and  promised  to  communicate  at  once  with  his 
Government. 

In  reply  to  the  last  letter  Mr.  Bayard  wrote  to  Mr.  Phelps:  "It  is 
hoped  that  Lord  Salisbury  will  give  it  favorable  consideration,  as  there 
can  be  no  doubt  of  the  importance  of  preserving  the  seal  fisheries  in 
Bering  Sea,  and  it  is  also  desirable  that  this  should  be  done  by  an 
arrangement  between  the  governments  interested  without  the  United 
States  being  called  upon  to  consider  what  special  measures  of  its  own 
the  exceptional  character  of  the  property  in  question  might  require  it 
to  take  in  case  of  the  refusal  of  foreign  i^owers  to  give  their  coopera- 
tion. Whether  legislation  would  be  necessary  to  enable  the  Unit^sd 
States  and  Great  Britain  to  carry  out  measures  for  the  protection  of 
the  seals  would  depend  much  u))on  the  character  of  the  regulation;  but 
it  is  probable  that  legislation  would  be  required.     The  mauner  of  pro- 
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tectin{]f  tho,  seals  would  (lei)eii(l  upon  tlic  kind  of  ariiui^cnKMit  wliicli 
(Jrciit  Diitiiin  would  Ix',  willing?  to  make  with  tlio  United  HtatcH  for  tlic- 
policiny  of  tlio  seas  and  for  the  trial  of  British  siibji'cts  viola!  in;^  tlu; 
regulations  whi(5h  the  two  govcriiinciits  may  a^^rce  ui>on  for  such  i»ro- 
tectioii."     U.  8.  Case,  Vol.  1,  App.,  175. 

During  a  temporary  absence  of  Mr.  rheli)S  from  Ijondon,  Mr.  White, 
the  United  States  Chaige  d'Affaires,  had  an  inteiview  with  Lord  Sal- 
isbury and  the  liussian  ambassador,  and  reported  that  M.  de  Staal 
expressed  a  desire,  on  behalf  of  his  government,  to  include  in  the  area 
to  be  protected  by  the  convention  the  Sea  of  Okhotsk,  or  at  least  that 
portion  of  it  in  which  Robben  Island  is  situated,  there  being,  he  said, 
in  that  region  large  numbers  of  seals  whose  destruction  is  threatened 
in  the  same  way  as  those  in  Bering  Sea;  and  that  Lord  Salisbury, 
in  order  to  meet  the  Eussian  Governinent's  wishes  respecting  the 
waters  surrounding  IJobben  Island,  suggested  that,  besides  the 
whole  of  Bering  Sea,  those  portions  of  the  sea  of  Okhotsk  and  of  the 
raeilic  Ocean  north  of  latitude  47  degrees  should  be  included  in  the  pro- 
posed arrangement.  His  lordship  intimated,  furthermore,  that  the 
])eriod  pro^iosed  by  the  United  States  for  a  close  time,  April  15  to  No- 
vember 1,  might  interfere  with  the  trade  longer  than  absolutely  neces- 
sary for  the  protection  of  the  seals,  and  he  suggested  October  1,  instead 
of  a  month  later,  as  the  termination  of  the  period  of  seal  i)rotection. 
TJ.  8.  Case,  Vol.,  J,  App.,  179. 

Mr.  Bayard,  in  replj',  said  that  he  did  object  to  the  inclusion  of  the 
Sea  of  Okhotsk,  or  so  nnich  of  it  as  was  necessary  for  the  x)rotection  of 
the  seals;  nor  did  he  deem  it  absolutely  necessary  to  insist  on  the  ex- 
tension of  the  close  season  till  the  1st  of  November.  Only  such  a  period 
was  desired  as  was  reqnisite  for  the  end  in  view.  But  that  suc- 
cess may  be  assured  in  the  efforts  of  the  various  governments  inter- 
ested in  the  protection  of  the  seals,  it  seemed  advisable  to  take  the  loth 
of  October  instead  of  the  1st  as  the  date  of  the  close  time,  although, 
the  1st  of  November  would  be  safer.     U.  8.  Case,  Vol.  1,  A2}p.,  ISO. 

At  the  argument  there  was  some  controversy  between  counsel  as  to 
whether  Lord  Salisbury  had,  in  fact,  agreed  to  any  particular  mode  of 
protecting  these  fur  seals  from  destruction.  It  is  qnite  sufficient, 
in  any  view  of  this  case,  to  accept  the  account  Lord  Salisbury  him- 
self gave  of  the  meeting  between  himself  and  the  representatives  of 
the  United  States  and  Russia,  on  which  occasion  was  considered  the 
question  of  the  preservation  of  tUe  furseal  species.    The  principal 
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interview  on  this  subject  was  lielil  on  the  Idth  ol"  Ai>iil,  1888,  and  its 
result  was  stated  the  same  day  in  an  official  coiunmnication  from  Lord 
Salisbury  to  the  British  INIinister  at  Washington.  Lord  Salisbury 
said:  "At  this  jueliminary  discussion  it  was  decided  provisionally,  in 
order  to  furnish  a  basis  for  negotiation,  and  without  definitely  pledg- 
ing our  go\erninents,  that  the  space  to  be  covered  by  the  proposed 
convention  should  be  the  sea  between  America  and  llussia  north  of 
the  ITth  degree  of  latitude;  that  the  close  time  should  extend  from 
the  15th  of  April  to  the  1st  of  November;  that  during  that  time  the 
slaughter  of  all  seals  should  be  forbidden,  and  vessels  engaged  in  it 
should  be  liable  to  seizme  by  the  cruisers  of  any  of  the  three  powers 
and  should  be  taken  to  the  port  of  their  own  nationality  for  condemna- 
tion; that  the  traffic  in  arms,  alcohol,  and  powder,  should  bo  prohibited 
in  all  the  islands  of  those  seas;  and  that,  as  soon  as  the  three  powers 
had  concluded  a  convention,  they  sliould  join  in  submitting  it  for  the 
assent  of  the  other  maritime  powers  of  the  northern  seas.  The  United 
States  charge  d'affaires  was  exceedingly  earnest  in  pressing  on  us 
tlie  importance  of  dispatch,  on  account  of  the  inconceivable  slaughter 
that  had  been  and  was  still  going  on  in  these  seas.  He  stated  that,  in 
addition  to  the  vast  quantity  brought  to  roarket,  it  was  a  common 
practice  for  those  engaged  in  the  trade  to  shoot  all  seals  they  might 
meet  in  the  open  sea,  and  that  of  these  a  great  number  sank,  so  that 
their  skins  could  not  be  recovered."  British  Case,  Vol.  3,  Ap}).,  WO;  U. 
S.  Case,  Vol.  1,  App.,  238. 

A  similar  communication  was  sent  to  Sir  R.  Morier,  the  British  Am- 
bassador at  St.  Petersburg. 

These  negotiations  resulted  in  nothing  of  a  practical  nature  because 
of  the  objections  raised  by  the  Canadian  Government  to  any  such  plan 
as  that  to  which  the  representatives  of  Great  Britain,  the  United  States 
and  Russia,  "provisionally,  in  order  to  furnish  a  basis  for  negotiation," 
assented  at  the  meeting  of  April  16, 1888. 

Mr.  Phelps,  had  a  conversation  with  Lord  Salisbury  on  the  13th  of 
August,  1888,  and  again  pressed  for  the  completion  of  the  convention, 
as  the  prox^osed  extermination  of  the  seals  by  Canadian  vessels  was  un- 
derstood to  be  rapidly  proceeding.  His  lordship  did  not  question  the 
l)ropriety  or  inq^ortance  of  taking  measures  to  prevent  the  wanton  de- 
struction of  so  valuable  an  industry,  in  which,  as  he  remarked,  England 
had  a  large  interests  of  its  own.  But  he  said  that  the  Canadian  Gov- 
ernment objected  to  any  such  restrictions,  and  that  until  its  consent 
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could  be  obtained,  Her  I\r;ii(\sly's  ( Joveiiiiiiciil.  was  iiul,  willing  to  ciilei- 
iiilo  tlie  eoiiveiition;  that  time  would  b<',  re(|ui.sile  to  Itrin;;-  about  that; 
and  that  meanwhile  tlie  couventioii  must  wait.  It,  then  became  ap- 
parent to  Mr.  L'helps  tiiat  the  IJritisli  (ioveruiu(Mit  would  not  exeeute 
tlie  desired  convention  witliout  the  concurrence  of  Canada.  Writinjf 
to  Mr.  Bayard,  Sei)t<Mnber  12,  1888,  Mr.  Phelps,  in  giving  an  account 
of  his  interview  with  Lord  Salisbury,  said:  "  Certain  ('anadian  vessels 
are  making-  a  profit  out  of  the  destruction  of  the  seal  in  the  breedinj; 
season  in  the  waters  in  question,  inhuman  and  wasteful  as  it  is.  1'hat 
it  leads  to  the  speedy  extermination  of  the  animal  is  no  loss  to  Cainida, 
because  no  part  of  these  seal  fisheries  belong  to  that  country;  and  tiie 
only  profit  open  to  it  in  connection  with  them  is  by  destroying  the  seal 
in  the  open  sea  during  the  breeding  time,  although  nmny  of  the  animals 
killed  in  that  way  are  lost,  and  those  saved  are  worth  much  less  than 
when  killed  at  tlie  proper  time.  Under  these  circumstances,  the  Gov- 
ernment of  the  United  States  must,  in  my  opinion,  either  submit  to 
have  these  valuable  fisheries  destroyed  or  must  take  measures  to  prevent 
their  destruction  by  capturing  the  vessels  employed  in  it.  Between 
these  alternatives  it  does  not  appear  to  me  there  should  be  the  slightest 
hesitation."     U.  S.  Case,  Vol.  l,pp.  181,182. 

Upon  the  accession  of  Mr.  Harrison  to  the  office  of  President,  ttie 
matters  in  dispute  between  the  two  Governments  being  unsettled, 
again  became  the  subject  of  diplomatic  correspoudeuce.  That  corre- 
spondence is  too  voluminous  to  be  reproduced  in  this  opinion.  But  a 
reference  to  an  interview  between  Mr.  Blaine  and  the  British  minister 
at  Washington,  which  took  place  October  24,  1889,  together  with 
extracts  from  some  of  the  communications  emanating  from  the  State 
Department,  will  suffice  to  show  the  general  grounds  upon  which  the 
position  then  taken  by  the  United  States  was  based. 

In  the  report  which  Sir  Julian  Pauncefote  made  to  Lord  Salisbury  of 
the  above  interview,  it  is  said: 

"We  had  a  great  deal  of  friendly  discussion,  in  the  course  of  which 
he  stated  tliat  the  seizures  of  the  Canadian  seal  fishing  vessels  had 
been  effected  by  the  Treasury  Department,  which  is  charged  with  the 
protection  and  collection  of  the  revenue  (including  that  derived  from 
the  Alaska  Company),  and  the  measure  had  been  resorted  to  under  the 
belief  that  it  was  warranted  by  the  act  of  Congress  and  the  proclama- 
tion of  the  President.  In  this  view  the  Department  had  been  confirmed 
by  the  judgment  of  tho  district  court  of  Alaska*    I  observed  that  tlii« 
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appeared  like  an  assertion  of  the  more  clnmnm  doctrine,  wliicli  I  could 
hardly  believe  would  be  revived  at  the  present  day  by  liis  Government 
or  any  other,  to  which  he  rei)liod  that  his  Government  had  notoflicially 
asserted  such  a  claim,  and  therefore  it  was  unnecessary  to  discuss  it. 
As  a  matter  of  fact  there  had  been  no  interference  with  any  Canadian 
vessels  in  Bering  Sea  except  such  as  were  found  engaged  in  the  capture 
and  destruction  of  fur  seals.  But  hisGovernment  (;hiimed  the  exclusive 
riglitof  seal  lishery,  which  the  United  States,  and  Kussia  before  them, 
had  practically  enjoyed  for  generations  without  anyattemi)t  at  interfer- 
ence from  any  other  country.  The  fur  seal  was  a  species  most  valuable 
to  mankind  and  the  Bering  Sea  was  its  last  stronghold.  The  United 
States  had  bought  the  islands  in  that  sea  to  which  these  creatures 
periodically  resort  to  lay  their  young,  and  now  Canadian  fishermen 
step  in  and  slaughter  the  seals  on  their  passage  to  the  islands,  without 
taking  heed  of  the  warnings  given,  by  Canadiaii  officials  themselves, 
tliat  the  result  must  inevitably  be  the  extermination  of  the  species. 
This  was  an  abuse,  not  only  reprehensible  in  itself,  and  opposed  to  the 
interests  of  mankind,*  but  an  infraction  of  the  rights  of  the  United 
States.  It  inflicted,  moreover,  a  serious  injur}'  on  a  neighboring  and 
friendly  State,  by  depriving  it  of  the  fruits  of  an  industry  on  which  vast 
sums  of  money  had  been  expended,  and  which  had  long  been  pursued 
exclusively  and  for  the  general  benefit.  The  case  was  so  strong  as  to 
necessitate  measures  of  self-defense  for  the  vindication  of  the  rights  ot 
the  United  States  and  the  protection  of  this  valuable  fishery  from  des- 
truction. I  replied  that  as  regarded  the  question  of  right  I  could  not 
admit  that  the  seizure  of  the  Canadian  vessels  was  justified  under  the 
terms  of  the  act  of  Congress  or  of  the  proclamation  of  the  President. 
Municipal  legislation  could  have  no  operation  against  foreign  vessels  be- 
yond territorial  waters.  A  claim  of  exclusive  fishery  on  the  high  seas 
was  opposed  to  international  law,  and  no  such  right  could  be  acquired 
by  prescription.  Mr.  Blaine  observed  that  he  thought  Great  Britain 
enjoyed  such  a  right  in  relation  to  pearl  fisheries  in  some  parts  of  the 
world.  I  said  I  Avas  not  aware  of  any  such  case.  As  regarded  the 
question  of  fact,  namelj^,  the  extermination  of  the  fur  seal  species  and 
the  necessity  for  a  'close  season,'  there  was  unfortunately  a  conflict  of 
opinion.  But  if,  upon  a  further  and  more  complete  examination  of  the 
evidence,  Her  Ma.jesty's  Government  should  come  to  the  conclusion 
that  a  'close  season'  is  really  necessary,  and  if  an  agreement  should  be 
arrived  at  on  the  subject,  all  ditferences  on  questions  of  legal  right 
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would  ipso  facto  disappear.  Mr.  JJlaino  expressed  his  readiness  to  pro- 
ceed to  such  an  inquiry,  adding-  that  ho  wouhl  be  prepared  to  cstablisli 
from  Canadian  evidence  ah)nc  the  absolute  necessity  for  a  '  close  sea- 
son,'but  lie  str<)n<;]y  insisted  that  the  incjuiry  should  take;  i»hicc  here 
and  be  cntir<'ly  of  a  diplomatic  character.  *  •  *  As  regards  com- 
pensation, if  an  agreement  should  be  arrived  at,  he  felt  sure  that  his 
Government  would  not  wish  that  private  individnals  who  had  acted 
bona  fide  in  the  belief  that  they  were  exen;ising  tlieir  lawful  rights 
should  be  the  victims  of  a  grave  dispute  between  two  gteat  countries, 
which  had  happily  been  adjusted.  He  was  not  without  hope,  therefore,, 
that  the  wishes  I  had  expressed  might  be  met,  and  that  all  migiit  be 
arranged  in  a  manner  which  should  involve  no  humiliation  on  either 
side.  His  tone  was  friendly  throughout,  and  he  manifested  a  strong 
desire  to  let  all  questions  of  legal  right  and  international  law  disap- 
pear in  an  agreement  for  a 'close  season,'  which  he  believes  to  be 
urgently  called  for  in  the  common  interest.  It  only  now  renuiins  for  me 
to  solicit  your  lordship's  instructions  in  regard  to  the  suggestion  of 
resuming  in  Washington  the  tripartite  negotiation,  with  a  view  to 
arriving,  if  possible,  at  such  a  solution  as  is  proposed  by  Mr.  Blaine." 
British  Case,  Vol.  3,  App.  350-351. 

After  this  interview  the  British  Government  made  complaints  of  other 
seizures  of  British  vessels  in  the  open  waters  of  Bering  Sea.  Those 
complaints  were  met  by  Mr.  Blaine  in  his  letter  of  January  22,  1890, 
addressed  to  Sir  Julian  Pauncefote.  As  that  letter  contains  a  fuller 
statement  of  the  position  of  the  United  States  than  had  been  made  up 
to  that  time,  nearly  the  whole  of  it  is  given,  as  follows : 

"In  the  opinion  of  the  President,  tlie  Canadian  vessels  arrested  and 
detained  in  the  Bering  Sea  were  engaged  in  a  pursuit  that  was  in 
H^qM  contra  honos  mores,  a  pursuit  which  of  necessity  involves  a  serious 
and  permanent  injury  to  the  rights  of  the  Government  and  people  of 
the  United  States.  To  establish  this  ground  it  is  not  necessary  to 
argue  the  question  of  the  extent  and  nature  of  the  sovereignty  of  this 
Government  over  the  waters  of  Bering  Sea  ;  it  is  not  necessary  to 
explain,  certainly  not  to  define,  the  powers  and  privileges  ceded  by 
His  Imperial  Majesty,  the  Emperor  of  Russia,  in  the  treaty  by  which 
the  Alaskan  Territory  was  transferred  to  the  United  States.  The 
weighty  considerations  growing  out  of  the  acquisition  of  that  territory, 
with  all  the  rights  on  land  and  sea  inseparably  connected  therewith, 
may  be  safely  left  out  of  view,  while  the  grounds  are  set  forth  upon 
11492 4 
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which  this  Government  rests  its  justification  for  the  action  complained 
of  by  Her  Majesty's  Government.  It  cannot  be  unknown  to  Iler 
Majesty's  Government  that  one  of  the  most  vahuible  sources  of  revenue 
from  the  Alaskan  possessions  is  the  fur  seal  fisheries  of  the  Bering 
Sea.  These  fisheries  had  been  exclusively  controlled  by  the  Govern- 
ment of  Kussia,  without  interference  or  without  (juestion,  from  their 
original  discovery  until  the  cession  of  Alaska  to  the  United  States  in 
1867.  From  18G7  to  188G  the  possession  in  which  Russia  had  been 
undisturbed  was  enjoyed  by  this  Government  also.  There  was  no 
interruption  and  no  intrusion  from  any  source.  Vessels  from  other 
nations  passing"  from  time  to  time  through  Bering  Sea  to  tlie  Arctic 
Ocean  in  pursuit  of  whales  had  always  abstained  from  taking  part  in 
the  capture  of  seals. 

"This  uniform  avoidance  of  all  attempts  to  take  fur  seal  in  those 
waters  had  been  a  constant  recognition  of  the  riglit  held  and  exercised 
first  by  Russia  and  subsequently  by  this  Government.  It  has  also  been 
the  recognition  of  a  fact  now  held  beyond  denial  or  doubt  that  the  tak- 
ing of  seals  ill  the  o})eii  sea  rapidly  leads  to  their  extinction.  This  is 
not  only  tlie  well-known  opinion  of  experts,  both  British  and  American, 
based  upon  prolonged  observation  and  investigation,  but  the  fact  has 
also  been  demonstrated  in  a  wide  sense  by  the  well  nigh  total  destruc- 
tion of  all  seal  fisheries  except  the  one  in  Bering  Sea,  which  the  Gov- 
ernment of  the  United  States  is  now  striving  to  preserve,  not  altogether 
for  the  use  of  the  American  people,  but  for  the  use  of  the  world  at  large. 

"The  killing  of  seals  in  the  open  sea  involves  the  destruction  of  the 
female  in  common  with  the  male.  The  slaughter  of  the  female  seal  is 
reckoned  as  an  immediate  loss  of  three  seals,  besides  the  futui  e  loss  of 
the  whole  number  which  the  bearing  seal  may  j)roduce  in  the  succes- 
sive years  of  life.  The  destruction  which  results  from  killing  seals  in 
the  open  sea  proceeds,  therefore,  by  a  ratio  which  constantly  and  rap- 
idly increases,  and  insures  the  total  extermination  of  the  species  witliin 
a  very  brief  period.  It  has  thus  become  known  that  the  only  proper 
time  for  the  slaughter  of  seals  is  at  the  season  when  they  betake  them- 
selves to  the  land,  because  the  land  is  the  only  place  where  the  neces- 
sary discrimination  can  be  made  as  to  the  age  and  sex  of  the  seal.  It 
would  seem,  then,  by  fair  reasoning,  that  nations  not  possessing  the 
territory  upon  which  seals  can  increase  their  numbers  by  natural  growth, 
and  thus  afitbrd  an  annual  supply  of  skins  for  the  use  of  mankind,  should 
refrain  from  the  slaughter  iu  open  sea,  where  the  destruction  of  the 
species  is  sure  and  swiit. 
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"Aflcr  tlio  !i!;i|uisil,i()ii  of  Alaska  Muj  ( Jovcnimciit,  of  tin;  IJiiil<<l 
Stiitos,  tliroiigli  competent  :i};<Mits  woikiii;^- iiikIci- llic,  (lircction  of  tlio 
best  experts,  gave  caief iil  attention  to  tlie  inii)roveinontof  thcHcal  fish- 
cries.  Proceeding'  by  a  close  obedience  to  tlie  laws  of  luiliire,  and  lig- 
idly  liniitinG;' the  nninl)er  to  be  annnally  slaughtered,  tlie  (lovcrnment 
sn('c(\'(le<I  in  increasing  tlie  total  iiund)er  of  seals  and  adding  corre- 
spondingly ami  largely  to  the  value  of  the  fisheries.  In  the  course  of  a 
few  years  of  intelligent  and  interesting  experiment  the  number  that 
could  be  safely  shingiitered  was  fixed  at  1()(),0()()  annnally.  The  com- 
pany to  which  the  administration  of  the  fisheries  was  intrusted,  by  a 
lease  from  this  Governiuent,  has  paid  a  rental  of  $50,000  per  annum, 
and  in  addition  thereto  $2.02;V  per  skin  for  the  total  number  taken, 
The  skins  were  regularly  transported  to  London  to  be  dressed  and  pre- 
paretl  for  the  markets  of  the  world,  and  the  business  had  grown  so 
large  tliat  the  earnings  of  Knglish  laborers,  since  Alaska  Avas  trans- 
fened  to  the  United  States,  amount  in  the  aggregate  to  more  than 
$12,000,000.  The  entire  business  was  then  conducted  peacefully,  law- 
fully, and  profitably — profitably  to  the  United  States,  for  the  rental  was 
yielding  a  moderate  interest  on  the  large  sum  which  this  Government 
had  paid  for  Alaska,  including  the  rights  now  at  issue;  profitably 
to  the  Alaskan  Company,  which,  under  governmental  direction  and 
restriction,  had  given  unwearied  i^ains  to  the  care  and  development  of 
the  fisheries;  profitably  to  the  Aleuts,  who  were  receiving  a  fair  pecu- 
niary reward  for  their  labors,  and  were  elevated  from  semi-savagery  to 
civilization  and  to  the  enjoyment  of  schools  and  churches  i^rovided  for 
their  benefit  by  the  Government  of  the  United  States,  and,  last  of  all, 
profitably  to  a  large  body  of  English  laborers,  who  had  constant  employ- 
ment and  received  good  wages. 

''This,  in  brief,  was  the  condition  of  the  Alaska  fur  seal  fisheries  down 
to  the  year  1886.  The  precedents,  customs,  and  rights  had  been  estab- 
lished and  enjoyed  either  by  Russia  or  the  United  States  for  nearly  a 
century.  The  two  nations  were  the  only  powers  that  owned  a  foot  of 
land  on  the  continents  that  bordered,  or  on  the  islands  included  within, 
the  Bering  waters  where  the  seals  resort  to  breed.  Into  this  peaceful 
and  secluded  field  of  labor,  whose  benefits  were  so  equitably  shared  by 
the  native  Aleuts  of  the  Pribilof  Islands,  by  the  United  States,  and  by 
England,  certain  Canadian  vessels  in  1886  asserted  their  right  to  enter 
and  by  their  ruthless  course  to  destroy  the  fisheries,  and  with  them  to 
destroy   also  the  resulting  industries  which  are  so   valuable.     Xue 
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Government  of  the  United  States  at  once  proceeded  to  check  tliis 
movement,  which,  unchecked,  was  sure  to  do  great  and  irreparable 
harm.  It  was  cause  of  unfeigiied  surprise  to  the  United  States  tliat  Her 
Majesty's  Government  shouhl  immediately  interfere  to  defend  and 
encourage  (surely  to  encourage  by  defending)  the  course  of  the  Cana- 
dians iu  disturbing  an  industry  which  had  been  carefnlly  developed  for 
more  than  ninety  years  under  the  flags  of  Russia  and  the  United  States — 
developed  in  such  a  manner  as  not  to  interfere  with  the  public  rights 
or  the  private  industries  of  any  other  people  or  any  other  person. 

"  Whence  did  the  ships  of  Canada  derive  the  right  to  do  in  1886  that 
which  they  had  refrained  from  doing  for  more  than  ninety  years?  Upon 
what  grounds  did  ller  Majesty's  Government  defend  in  the  year  188()a 
course  of  conduct  in  the  Bering  Sea  which  she  had  carefully  avoided 
ever  since  the  discovery  of  that  sea?  By  what  reasoning  did  Her  Maj- 
jesty's  Government  conclude  that  an  act  may  be  committed  with  imjiu- 
nity  against  the  rights  of  the  United  States  whi(;h  had  never  been 
attempted  against  the  same  rights  when  lield  by  the  Russian  Empire? 

"So  great  has  beeu  the  injury  to  the  fisheries  from  the  irregular  and 
destructive  slaughter  of  seals  in  the  open  waters  of  the  Bering  Sea  by 
Canadian  vessels  that,  whereas  the  Government  had  allowed  100,000 
to  be  taken  annually  for  a  series  of  years,  it  is  now  compelled  to  reduce 
the  number  to  60,000.  If  four  years  of  this  violation  of  natural  law  and 
neighbor's  rights  has  reduced  the  annual  slaughter  of  seal  by  40  per  cent, 
it  is  easy  to  see  how  short  a  period  will  be  required  to  work  the  total 
destruction  of  the  fisheries. 

"The  ground  upon  which  Her  Majestj^'s  Government  justifies,  or  at 
least  defends,  the  course  of  the  Canadian  vessels  rests  upon  the  fact 
that  they  are  committing  their  acts  of  destruction  on  the  high  seas,  viz, 
more  than  3  marine  mUes  from  the  shore  line.  It  is  doubtful  whether 
Her  Majesty's  Government  would  abide  by  this  rule  if  the  attempt  were 
made  to  interfere  with  the  pearl  fisheries  of  Ceylon,  vhich  extend  more 
than  20  miles  from  the  shore  line  and  have  been  enjoyed  by  England 
without  molestation  ever  since  their  acquisition.  So  well  recognized 
is  the  British  ownership  of  those  fisheries,  regardless  of  the  limit  of 
the  3-mile  line,  that  Her  Majesty's  Government  feels  authorized  to 
sell  the  pearl-fishing  right  from  year  to  year  to  the  highest  bidder. 
Nor  is  it  credible  that  modes  of  fishing  on  the  Grand  Banks,  altogether 
practicable,  but  highly  destructive,  would  be  justified  or  even  permitted 
by  Great  Britain  on  the  plea  that  the  Yicious  acts  were  committed  more 
than  3  miles  from  the  shore. 
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"There  are,  according  to  scientific  authority,  "  groat  colonies  of  AhIi" 
oil  the ''Newfoundland  Banks."  These  colonies  resemble  the  seats  of 
gicat  populations  on  land.  They  remain  stationary,  having  a  limited 
range  of  water  in  whicli  thoy  live  and  die.  In  these  great  "colonics" 
it  is,  according  to  expert  judgment,  comparatively  easy  to  explode 
dynamite  or  giant  powder  in  siicli  manner  as  to  kill  vast  iinanf  itics  of 
(ish  and  at  the  same  time  destroy  countless  numbers  of  eggs.  Strin- 
gent hiws  have  been  necessary  to  prevent  the  taking  of  fish  by  the  use 
of  dynamite  in  many  of  the  rivers  and  lakes  of  the  United  States. 
The  same  mode  of  fishing  could  readily  be  adopted  with  etiect  on  tlie 
more  shallow  parts  of  the  banks,  but  the  destruction  of  fish  in  propor- 
tion to  the  catch,  says  a  high  authority,  might  be  as  great  as  10,000  to  1. 
Woidd  Her  Majesty's  Government  think  that  so  wicked  an  act  could 
not  be  prevented  and  its  perpetrators  punished  siinply  because  it 
had  been  committed  outside  of  the  3-mile  line? 

"Why  are  not  the  two  cases  parallel?  The  Canadian  vessels  are 
engaged  in  the  taking  of  fur  seals  in  a  manner  that  destroys  the  power  of 
reproduction  and  insures  the  extermination  of  the  species.  In  exter- 
minating the  species  an  article  useful  to  mankind  is  totally  destroyed 
in  order  that  temporary  and  immoral  gain  may  be  acquired  by  a  few 
persons.  By  the  employment  of  dynamite  on  the  banks  it  is  not  prob- 
able that  the  total  destruction  of  fish  could  be  accomplished,  but  a 
serious  diminution  of  a  valuable  food  for  man  might  assuredly  result. 
Does  Her  Majesty's  Government  seriously  maintain  that  the  law  of 
nations  is  powerless  to  prevent  such  violation  of  the  common  rights  of 
man?  Are  the  supporters  of  justice  in  all  nations  to  be  declared 
incompetent  to  prevent  wrongs  so  odious  and  so  destructive? 

"In  the  judgment  of  this  Government,  the  law  of  the  sea  is  not  law- 
lessness. Nor  can  the  law  of  the  sea  and  the  liberty  which  it  confers 
and  which  it  protects  be  perverted  to  justify  acts  which  are  immoral  in 
themselves,  which  inevitably  tend  to  results  against  the  interests  and 
against  the  welfare  of  mankind.  One  step  beyond  that  which  Her 
Majesty's  Government  has  taken  in  this  contention,  and  piracy  finds 
its  justification.  The  President  does  not  conceive  it  possible  that  Her 
Majesty's  Government  could,  in  fact,  be  less  indifferent  to  these  evil 
results  than  is  the  Government  of  the  United  States.  But  he  hopes 
that  Her  Majesty's  Government  will,  after  this  frank  expression  of  views, 
more  readily  comprehend  the  position  of  the  Government  of  the  United 
States  touching  this  serious  question.    This  Government  has  been  re.uly 
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to  concede  iiiucli  in  order  to  adjust  all  differences  of  view,  and  has,  in 
the  judj;inentof  the  President,  already  i)r(»p()se<l  a  solution,  not  only 
equitable,  but  generous.  Thus  far  ller  ^Majesty's  Government  has 
declined  to  accept  the  proposal  of  the  United  States.  The  President 
now  awaits  with  deej)  interest,  not  unmixed  with  solicitude,  any  propo- 
sition for  reasonable  adjustment  which  Iler  Majesty's  Governnn'nt  may 
submit,  T^e  forcible  resistance  to  which  this  Government  is  constrained 
in  the  Bering  Sea  is,  in  the  President's  judgment,  demanded  not  only 
by  the  necessity  of  defending  the  traditional  and  long-established  rights 
of  the  United  States,  but  also  the  rights  of  good  government  and  of 
good  morals  the  world  over. 

"  In  this  contention  the  Government  of  the  United  States  has  no  occa- 
sion and  no  desire  to  withdraw  or  modify  the  positions  which  it  has  at 
any  time  maintained  against  the  claims  of  the  Imperial  Government  of 
liussia.  The  United  States  will  not  withhold  from  any  nation  the 
privileges  which  it  demanded  for  itself  when  Alaska  was  part  of  the 
Russian  Empire.  Nor  is  the  Government  of  the  United  States  dis- 
posed to  exercise  in  those  possessions  any  less  jMjwer  or  authority  than 
it  was  willing  to  concede  to  the  Imi)erial  Government  of  liussia  when 
its  sovereignty  extended  over  them.  The  President  is  persua«led  that 
all  friendly  nations  will  concede  to  the  United  States  the  same  rights 
and  privileges  on  the  lands  and  in  the  waters  of  Alaska  which  the  sanie 
friendly  nations  have  always  conceded  to  the  Empire  of  liussia."  U.  S. 
Case,  Vol.  J,  App.,  200. 

In  his  letter  of  December  17,  1S90,  in  reply  to  Lord  Salisbury's 
letter  of  August  2,  1890,  Mr.  Blaine  discusses  with  much  elaboration 
and  with  signal  ability  all  the  questions  then  in  dispute  between  the 
two  governments.     In  that  letter  he  says: 

"I  am  directed  by  the  President  to  say  that,  on  behalf  of  the  United 
States,  he  is  willing  to  adopt  the  text  used  in  the  act  of  Parliament  to 
exclude  ships  from  hovering  nearer  to  the  island  of  St.  Helena  than  8 
marine  leagues,  or  he  will  take  the  example  cited  by  Sir  George  Baden- 
Powell,  where,  by  permission  of  Her  Majesty's  Government,  control 
over  a  part  of  the  ocean  (100  miles  wide  is  to-day  authorized  by  Austra- 
lian law.  The  President  will  ask  the  Government  of  Great  Britain  to 
agree  to  the  distance  of  20  marine  leagues — within  which  no  ship  shall 
hover  around  the  islands  of  St.  Paul  and  St.  George  from  the  15th  of 
May  to  the  15th  of  October  of  each  year.  This  vnW  prove  an  effective 
mode  of  preserving  the  seal  fisheries  for  the  use  of  the  civilized  world — 
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a  inodo  wliic.li  in  view  of  (Iroat  I'>ri(;iiii's  assiiinpj  ion  of  jiowor  oyer  tlic. 
open  occiin  hIk^  can  M(i(,  will)  consisU'iKty  (Icciinc.  (Ircai  IJi  it;iln  pr(!- 
sci'ilx'd  S  l('aj;iies  at  fit.  llekMia;  but  (Ik;  ()l)vi()us  ncccssilicH  in  llie 
Jierin}^'  Sea  will,  on  the  basis  of  this  precedent,  justify  20  leagues  for 
tlie  protection  of  the  American  seal  fisheries. 

''The  United  States  desires  only  such  control  over  a  limited  extent  of 
the  waters  in  the  Kerinn^  Sea,  for  a  ])art  of  each  year,  as  will  be  snlVi- 
cient  to  insure  the  protection  of  the  fur  seal  (Isheries,  already  injured, 
possibly,  to  an  irreparable  extent  by  the  intrusion  of  Canadian  vessels, 
sailing'  with  the  encouragement  of  Great  Britain  and  protected  by  her 
ilag.  The  gravest  wrong  is  conirnittcd  when  (as  in  many  instances  is 
the  case)  American  citizens,  refusing  obedience  to  the  laws  of  their  own 
country,  have  gone  into  partnership  with  the  British  flag  and  engaged 
in  the  destruction  of  the  seal  fisheries  which  belong  to  the  United, 
States.  So  general,  so  notorious,  and  so  shamelessly  avow^ed  has  this 
practice  become  that  last  season,  according  to  the  report  of  the  Ameri- 
can consul  at  Victoria,  when  the  intruders  assembled  at  Unalaska 
on  the  4th  of  July,  previous  to  entering  Bering  Sea,  the  day  was 
celebrated  in  a  patriotic  and  si)irited  manner  by  the  American  citizens, 
who  at  the  time  were  protected  by  the  British  flag  in  their  violation 
of  the  laws  of  their  own  country. 

"With  such  agencies  as  these,  devised  by  the  Dominion  of  Canada, 
and  protected  by  the  flag  of  Great  Britain,  Ameri(!an  rights  and  inter- 
ests have,  within  the  past  four  years,  been  damaged  to  the  extent  of 
millions  of  dollars,  with  no  corresponding  gain  to  those  who  caused 
the  loss.     *     *     * 

"The  repeated  assertions  that  the  Government  of  the  United  States 
demands  that  the  Bering  Sea  be  pronounced  7nare  clausiim  are  with- 
out foundation.  The  Government  has  never  claimed  it  and  never 
desired  it.  It  exi)ressly  disavows  it.  At  the  same  time  the  United 
States  does  not  lack  abundant  authority,  according  to  the  ablest  exi)o- 
nents  of  international  law,  for  holding  a  small  section  of  the  Bering- 
Sea  for  the  protection  of  the  fur  seals.  Controlling  a  comparatively 
restricted  area  of  water  for  that  one  specific  purpose  is  by  no  means 
the  equivalent  of  declaring  the  sea,  or  any  part  thereof,  mare  cJansum. 
Nor  is  it  by  any  means  so  serious  an  obstruction  as  Great  Britain 
assumed  toinake  it  in  the  South  Atlantic,  nor  so  groundless  an  inter- 
ference with  the  common  law  of  the  sea  as  is  maintained  by  British 
authority  to-day  in  the  Indian  Ocean."  U.  S.  Case,  Vol.  J,  App.,  263, 284, 
286, 
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In  t^ie  same  letter  he  observes  tliat  the  President,  not  desiring  the 
long  postponement  wliich  an  examination  of  tlie  legal  authorities  from 
Ulpian  to  Phillimore  and  Kent  would  involve,  refers  to  the  following 
passages  in  the  letter  of  Mr.  Phelps  of  September  12,  1888,  as  fully  ex- 
pressing his  own  views: 

"Much  learning  has  been  expended  upon  the  discussion  <»f  the 
abstract  question  of  the  right  of  mare  clauaum.  I  do  not  conceive  it 
to  be  applicable  to  the  present  case.  Here  is  a  valuable  fiyliery  and  a 
large,  and,  if  properly  managed,  permanent  industry,  the  property  of  the 
nations  on  whose  shores  it  is  carried  on.  It  is  proposed  by  the  colony 
of  a  foreign  nation,  in  defiance  of  the  joint  remonstrance  of  all  the 
countries  interested,  to  destroy  this  business  by  the  indiscriminate 
slaughter  and  extermination  of  the  animals  in  question  in  the  open 
neighboring  sea  during  the  i)eriod  of  gestation,  when  the  common 
dictates  of  humaiuty  ought  to  protect  them  were  there  no  interest  at 
all  involved.  And  it  is  suggested  that  we  are  prevented  from  defend- 
ing ourselves  against  such  depredations  because  the  sea  at  a  certain 
distance  from  the  coast  is  free.  The  same  line  of  argument  would 
take  under  its  protection  piracy  and  the  slave  trade,  when  prosecuted 
in  the  open  sea,  or  would  justify  one  nation  in  destroying  the  commerce 
of  another  by  placing  dangerous  obstructions  and  derelicts  in  the  open 
sea  near  its  coasts.  There  are  many  things  which  can  not  be  allowed 
to  be  done  on  the  open  sea  with  impunity,  and  against  which  every  sea 
is  mare  clausum;  and  the  right  of  self  defense  as  to  person  and  i^rop- 
erty  prevails  there  as  fully  as  elsewhere.  If  the  fish  upon  Canadian 
coasts  could  be  destroyed  by  scattering  poison  in  the  open  sea  adjacent 
with  some  small  profit  to  those  engaged  in  it,  would  Canada,  upon  the 
just  i^rinciples  of  international  law,  be  held  defenceless  in  such  a  case? 
Yet  that  process  would  be  no  more  destructive,  inhuman,  and  wanton 
than  this.  If  precedents  are  wanting  for  a  defense  so  necessary  and 
proper  it  is  because  precedents  for  such  a  course  of  conduct  are  like- 
wise unknown.  The  best  international  law  has  arisen  from  precedents 
that  have  been  established  when  the  just  occasion  for  them  arose, 
undeterred  by  the  discussion  of  abstract  and  inadequate  rules."  (J. 
S.  Case,  Vol.  1,  App.,  263,  287. 

At  a  later  date,  in  his  letter  of  June  14,  1891,  to  Sir  Julian  Paunce- 
fote,  Mr.  Blaine  said : 

"In  the  opinion  of  the  President  Lord  Salisbury  is  wholly  and 
strangely  in  error  in  makiug  the  following  statement:     '■^ox  do  they 
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(the  ndvisers  of  tlio  President)  reply,  iis  a  jiiHtificatioii  lor  tlie  seizure 
of  liritisli  sliips  in  the  open  sen,  upon  the  contention  Mi:it  (lie  interests 
of  the  seal  lisheries  <jjivo  to  tin;  lJnit(Ml  States  (Jovernnicnt  any  ri^^lit 
for  tliat  purpose  whicli.  according  to  internati(Mial  hiw,  it  wouhl  not 
otherwise  possess.'  The  Government  of  the  United  States  lias  steadily 
held  just  the  reverse  of  the  position  wliich  Lord  Salisbury  has  ini[>ute(l 
to  it.  It  holds  that  the  ownership  of  the  islands  upon  which  the  seals 
bleed,  that  the  habit  of  the  seals  in  regularly  resorting  thither  and  rear- 
ing their  young  thereon,  that  their  going  out  from  the  islands  in  searcli 
of  food  and  regularly  returning  thereto,  and  all  the  facts  and  iiu^ideiits 
of  their  relation  to  the  island,  give  the  United  States  a  prop(Mty  interest 
therein;  that  this  property  interest  was  claimed  and  exercised  by  llussia 
during  the  whole  period  of  its  sovereignty  over  the  land  and  waters  of 
Alaska;  that  England  recognized  this  property  interest  so  far  as  recog- 
nition is  implied  by  abstaining  from  all  interference  with  it  during  the 
whole  i)eriod  of  Russia's  ownership  of  Alaska  and  during  the  tirst  nine- 
teen years  of  the  sovereignty  of  the  United  States.  It  is  yet  to  be  deter- 
mined whether  the  lawless  intrusion  of  Canadian  vessels  in  188G  and 
subsequent  years  has  changed  the  law  and  equity  of  the  case  thereto- 
fore prevailing."     U.  S.  Case,  Vol.  1,  App.,  295,  298. 

The  general  contention  of  the  British  Government,  during  the  negotia- 
tions, so  far  as  the  questions  of  right  and  jurisdiction  were  concerned, 
was  that  Russia  neither  asserted  nor  exercised,  and  could  never  have 
riglitfully  asserted  or  exercised,  exclusive  jurisdiction  or  exclusive 
rights  in  the  open  waters  of  Bering  Sea,  except  that  by  the  Ukase  of 
1821  she  forbade  foreign  vessels  from  approaching  nearer  than  100 
Italian  miles  from  the  coast  of  the  North  American  continent  between 
Bering  Strait  and  the  fifty-first  degree  of  north  latitude,  or  the  coasts 
of  the  Asiatic  continent  from  the  same  strait  to  the  forty-fifth  degree  of 
north  latitude,  or  the  intervening  islands  belonging  to  her;  that  against 
this  prohibition  both  Great  Britain  and  the  United  States  earnestly 
protested,  and  it  was  withdrawn  or  abandoned  by  Russia  when  she 
made  the  treaty  of  1824  with  the  United  States,  and  that  of  1825 
with  Great  Britain;  that  the  pursuit  of  fur  seals  in  the  open  seas  could 
not  of  itself  be  regarded  as  contra  honos  mores  unless  and  until,  for  special 
reasons,  it  has  been  agreed  by  international  arrangement  to  forbid  it; 
that  Great  Britain  has  always  claimed  the  freedom  of  navigation  and 
fishing  in  the  waters  of  Bering  Sea  outside  the  usual  territorial  limit  of 
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one  marine  loag^ne  from  the  coast;  tliat  the  public  right  to  fish,  catch 
seals,  or  pursue  any  other  lawliil  occupation  on  the  liij^h  seas  can  not 
be  held  to  be  abandoned  by  a  nation  from  the  mere  lac.t  that  for  a  cer- 
tain number  of  years  it  lias  not  suited  the  subjects  of  that  nation  to 
exercise  it;  that  fur  seals  were  animals  ferie  naturoe,  and  were  res 
null  ills  until  caught;  that  no  person  could  have  property  in  them 
until  he  had  actually  reduced  them  into  possession  by  capture,  and 
that  any  interference  by  the  United  States  with  the  liunting  and 
taking  of  these  fur  seals,  in  the  open  waters  of  the  ocean,  by  the 
citizens  or  subjects  of  Great  Britain,  was  a  violation  of  rights  secured 
to  them  by  the  law  of  nations. 

The  result  of  the  negotiations  was  the  treaty  of  February  29,  1892, 
under  which  this  Tribunal  is  proceeding. 


JL'RISniC'TIOIV  AND  RlfillTS  A!iiMi:RTF.»  AND  EXKRCISKD  RY  Rl'S- 
NIA  l>  KICKING  HKA,  AND  IN  K  i:  M  l>  i:  C^r  TO  Till':  ^KAI.  FISH  IC  Kl  ICM 
IN  THAT  8KA,  PRIOR  TO  THE  1;E!^SI0N  OF  1^67  OF  AI.AMKA  TO 
THE   UNITED  STATEM. 

EFFECT  OF  THE  TREATY  C'ONrEITDED  IN  18i25  BETWEEN  RVSiSIA 
AND  GREAT  BRITAIN. 

THE  RIGIITM  THAT  PA!i»!^ED  TO  THE  UNITED  MTATEN  BY  THE 
TREATY  OF  CE.«^MION  OF  lS«r. 

With  the  knowledge  of  the  origin  and  history  of  the  controversy 
between  the  two  Governments  which  the  above  statement  furnishes  we 
are  the  better  prepared  to  consider  tlui  particular  questions  which 
this  treaty  requires  this  Tiibunal  to  determine. 

By  Article  VI  of  the  treaty  of  February  29,  1892,  it  was  provided 
that 

"In  deciding  the  matters  submitted  to  the  Arbitrators  it  is  agreed 
that  the  following  five  points  shall  be  submitted  to  them  in  order  that 
their  award  shall  embrace  a  distinct  decision  upon  each  of  said  live 
l)oints,  to  wit: 

"1.  What  exclusive  jurisdiction  in  the  sea  now  known  as  the  Bering 
Sea,  and  what  exclusive  rights  in  the  seal  fisheries  therein,  did  Russia 
assert  and  exercise  prior  and  up  to  the  time  of  the  cession  of  Alaska  to 
the  United  States? 

"2.  How  far  were  these  claims  of  jurisdiction  as  to  the  seal  fisheries 
recognized  and  conceded  by  Great  Britain? 
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"3.  Was  Mio  Ixxly  of  water  now  known  :i.s  the  IJciinj,'-  Sea  inclndcd 
in  Mic  plirase 'Pacilic  Ocean,' ;is  used  in  the  treaty  of  18U5  between 
(Jreat  Britain  and  llnssia,  and  what  iij;hts,  if  any,  in  the  lieiin;,' 
8ca  were  lield  and  exclusively  exenased  by  Kiissia  after  said  treaty? 

"4.  Did  not  all  the  rights  of  Kussia  as  to  jurisdiction  and  as  to  the 
seal  flsherics  in  ]3ering  Sea  east  of  the  water  boundary  in  the  treaty 
between  the  United  States  and  Russia  of  th(;  .'3()th  March,  1807,  iiass 
unimpaired  to  the  United  States  under  that  treaty? 

"5.  Has  the  United  States  any  right,  and,  if  so,  what  right,  of  i)ro- 
tection  or  property  in  the  fur  seals  frequenting  the  islands  of  the 
United  States  in  Bering  Sea  when  such  seals  are  found  outside 
the  ordinary  tlirec-inilc  limit?" 

All  of  the  i)oiuts  specified  in  this  article  of  the  treaty  are,  in  my 
judgment,  embraced  in  the  general  questions  for  the  amicable  settle- 
ment of  which  this  Tribunal  has  been  constituted,  and  which  are 
described  in  Article  I  of  the  treaty  as  questions  ''concerning  the  juris- 
dictional rights  of  the  United  States  in  the  waters  of  Bering  Sea,  and 
concerning  also  the  preservation  of  the  fur  seal  in,  or  Imbitually  resort- 
ing to,  said  sea,  and  the  rights  of  the  citizens  or  subjects  of  either 
country  as  regards  the  taking  of  fur  seal  in,  or  habitually  resorting  to, 
the  said  waters."  These  general  questions  may  properly  be  met  by 
the  answers  the  Tribunal  makes  to  the  points  particularly  named  in 
Article  VI.  If  they  are  not  so  met,  then  it  will  be  the  duty  of  Arbi- 
trators to  make  such  additional  answers  as  will  cover  all  the  mat- 
ters embracted  in  Article  I.  An  .awaid  that  does  not  dispose  of  those 
points,  as  well  as  of  the  several  matters  generally  named  in  Article 
I,  might  be  disregarded  as  not  such  a  decision  as  the  treaty  requires. 
It  was  not  w'ithin  the  contemplation  of  the  two  governments  that  any 
matter  embraced  in  either  article  should  be  left  undetermined  by  the 
Tribunal.  In  the  belief  that  the  entire  controversy  in  respect  to  the 
questions  and  points  enumerated  in  those  arti(^les  would  be  concluded 
by  the  award,  the  two  governments  engaged,  in  Article  XIV,  "to 
consider  the  result  of  the  proceedings  of  the  Tribunal  of  Arbitration, 
as  a  full,  perfect,  and  final  settlement  of  all  questions  referred  to  the 
Arbitrators,"  and  to  cooperate  in  securing  the  adhesion  of  other  powers 
to  such  regulations  as  might  be  prescribed. 

The  first  point  in  Article  VI  of  the  Treaty  involves  an  inquiry  as  to — 
What  exclusive  jurisdiction  in  the  sea  now  Inou-n  as  the  Bering  Sea^ 
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and  ichat  exchtsive  rights  in  the  seal  fisheries  therein,  did  Fvssia  assert 
and  exereise  prior  and  up  to  the  time  of  the  cession  of  Alaslai  to  the 
United  (States? 

The  relations  held  by  Russia  to  Bering  Sea  and  to  the  fisheries 
therein,  hirgely  involve  the  interpretation  to  be  given  to  what  are  called 
the  Ukases  of  1700  and  18L*1,  to  the  treaty  of  1824  between  Enssia 
and  the  United  States,  and  the  treaty  of  1825  between  llussia  and 
Great  Britain.  Those  treaties  were  the  result  of  negotiations  that 
followed  the  vigorous  protests  made  by  the  United  States  and  Great 
Britain  against  the  Ukase  of  1821.  I  will  later  on  consider  their  effect 
upon  any  claims  of  jurisdiction  and  authority  asserted  by  Itussia. 

The  Ukase  of  1799,  as  it  is  commonly  called,  was  little  more  than  a 
charter  granted  to  the  Russian  American  Company.  The  material 
portions  of  it  are  in  these  words: 

"By  the  grace  of  a  merciful  God,  we,  Paul  the  First,  Emporor  and 
Autocrat  of  .all  the  Russias,  etc.  To  the  Russian  American  Comi)any 
under  our  highest  protection.  The  benefits  and  advantages  resulting 
to  our  empire  from  the  hunting  and  trading  carried  on  by  our  loyal 
subjects  in  the  northeastern  seas  and  along  the  coasts  of  America  have 
attracted  our  imperial  attention  and  consideration;  therefore,  having 
taken  under  our  immediate  protection  a  company  organized  for  the 
above-named  purpose  of  carrying  on  hunting  and  trading,  we  allow  it 
to  assume  the  appellation  of  "Russian  American  Company,  operating 
under  our  Highest  Protection;"  and  for  the  purpose  of  aiding  the  com- 
pany in  its  enterprises,  we  allow  the  commanders  of  our  land  and  sea 
forces  to  emidoy  said  forces  in  the  company's  aid,  if  occasion  recjuircs  it, 
while  for  further  relief  and  assistance  of  said  company,  and  having 
examined  their  rules  and  regulations,  we  hereby  declare  it  to  be  our 
highest  Imperial  will  to  grant  to  this  company  for  a  period  of  twenty 
years  the  following  rights  and  privileges: 

"I.  By  the  right  of  discovery  in  past  times  by  Russian  navigators  of 
the  northeastern  part  of  America,  beginning  from  the  fifty-fifth  degree 
of  north  latitude  and  of  the  chain  of  islands  extending  from  Kamchatka 
to  the  north  to  America,  and  southward  to  Japan,  and  by  right  of  pos- 
session of  the  same  by  Russia,  we  most  graciously  permit  the  company 
to  have  the  use  of  all  hunting  grounds  and  establishments  now  exist- 
ing on  the  northeastern  coast  of  America,  from  the  above-mentioned 
fifty-fifth  degree  to  Bering  Strait,  and  also  on  the  Aleutian,  Kurile, 
and  other  islands  situated  in  the  Northeastern  Ocean. 
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"TT.  To  make  new  discoveries  not  only  north  of  tlie  fifty-fifth  doffree 
of  north  hititude  but  farther  to  the  south,  and  to  occupy  the  new  lands 
discovered  as  Russian  possessions,  according  to  j)rcsciil)od  rulos,  if 
they  have  not  been  previously  occupied  by  or  been  dependent  on  any 
other  nation. 

"III.  To  use  and  profit  by  everything  that  has  been  or  shall  be  dis- 
covered in  those  localities,  on  the  surface  and  in  the  interioi-  of  the 
earth,  without  competition  from  others. 

"IV.  We  most  graciously  permit  this  company  to  estaldish  settle- 
ments in  future  times  wherever  they  are  wanted,  according  to  its  best 
knowledge  and  belief,  and  fortify  them  to  insure  tlie  safely  of  tlic  in- 
habitants, and  to  send  ships  to  those  shores  with  goods  and  hunters, 
without  any  obstacles  on  the  part  of  the  Government. 

"V.  To  extend  their  navigation  to  all  adjoining  nations  and  hold  busi- 
ness intercourse  with  all  surrounding  powers,  upon  obtaining  their  free 
consent  for  the  puri)ose,  and  under  our  highest  protection  to  enable 
them  to  prosecute  their  enterprises  with  greater  force  and  advantage. 

"  VI.  To  employ  for  navigation,  hunting,  and  all  other  business,  free  and 
unsuspected  people,  having  no  illegal  views  or  intentions.      *       *       * 

"X.  The  exclusive  right  is  most  graciously  granted  to  the  compaiiy 
for  a  period  of  twenty  years,  to  use  and  enjoy,  in  the  above  extent  of 
country  and  islands,  all  profits  and  advantages  derived  from  hunting, 
trade,  industries,  and  discovery  of  new  lauds,  prohibiting  the  enjoy- 
ment of  these  profits  and  advantages  not  only  to  those  wlio  would  wish 
to  sail  to  those  countries  on  their  own  account,  but  to  all  former  hunters 
and  trappers  who  have  been  engaged  in  this  trade  and  have  their 
vessels  and  furs  at  those  places;  and  other  companies  which  may  have 
been  formed  will  not  be  allowed  to  continue  their  business  unless  they 
unite  with  the  present  company  with  their  free  consent;  but  such 
private  companies  or  traders  as  have  their  vessels  in  those  regions  can 
either  sell  their  property,  or,  with  the  comi)any's  consent,  remain  until 
they  have  obtained  a  cargo,  but  no  longer  than  is  required  for  the 
loading  and  return  of  the  vessel;  and  after  that  nobody  will  have  any 
privileges  but  this  one  company,  which  will  be  i)rotected  in  the  enjoy- 
ment of  all  the  rights  mentioned. 

"XI.  Under  our  highest  protection  the  Russian-American  Company 
will  have  full  control  over  all  above-mentioned  localities,  and  exercise 
judicial  powers  in  minor  cases.  The  company  will  also  be  permitted 
to  use  all  local  facilities  for  fortifications  in  the  defense  of  the  country 
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under  tlieir  control  against  foreign  attacks.  Only  partners  of  the 
company  shall  be  employed  in  the  administration  of  tlie  new  possessions 
in  charge  of  the  company."     U.  S.  Case,  Vol.  1,  Aj^p.,  14. 

This  is  the  translation  of  the  Ukase  of  1799  as  given  in  the  origi- 
nal Cases  of  both  governments.  It  is  also  identical  with  that  found 
in  Bancroft's  History  of  Alaska,  the  author  stating  that  the  translation 
adopted  by  him  is  based  on  the  full  text  of  the  charter  from  (iolovnin 
in  Materialui  I.  77-80.  Bancro/Vj  Worls,  Vol.  33,  History  of  Alaskdj 
p.  379. 

In  the  British  Counter  Case  it  is  said  that  the  above  translation  is 
inaccurate,  and  what  is  now  claimed  to  be  a  correct  rendering  of  tlic 
original  Russian  document,  as  given  by  Golovnin  and  Tikhmenie,  is 
produced.  But  at  the  oral  argument  it  was  admitted  *^hat  the  diflfer- 
ences  between  these  translations  did  not  materially  affect  any  questions 
depending  upon  the  construction  of  the  Ukase  of  1799.  For  that  reason 
the  latter  translation  is  not  embodied  in  this  opinion. 

Did  this  Ukase  assert  au  exclusive  jurisdiction  upon  the  part  of  Rus- 
sia over  any  part  of  Bering  Sea  beyond  ordinary  territorial  w^aters? 

It  is  quite  true  that  at  the  time  the  Ukase  of  1799  was  issued  all  the 
islands  in  Bering  Sea  had  become  a  part  of  the  territory  of  Russia  by 
right  of  discovery  and  occupancy,  within  the  rules  announced  by  the 
Supreme  Court  of  the  United  States  in  Johnson  vs.  Mcltosh,  8  Wheat., 
543,  572.  In  that  case  Chief  Justice  Marshall,  speaking  for  the  court, 
said:  "  On  the  discovery  of  this  immense  continent,  the  great  natitms  of 
Euroi)e  ^'ere  eager  to  appropriate  to  themselves  so  much  of  it  as  they 
could  respectively  require.  Its  vast  extent  afforded  an  ample  field  to 
the  ambition  and  enterprise  of  all;  and  the  character  and  religion  of  its 
inhabitants  aff"orded  an  apology  for  considering  tliem  as  a  people  over 
whom  the  superior  genius  of  Europe  might  claim  an  ascendancy.  The 
potentates  of  the  old  world  found  no  difficulty  in  convincing  themselves 
that  they  made  ample  compensation  to  the  inhabitants  of  the  new  by 
bestowing  upon  them  civilization  and  Christianity  in  exchange  for  unlim- 
ited independence.  But  as  they  were  all  in  pursuit  of  nearly  the  same 
object  it  was  necessary,  in  order  to  avoid  conflicting  settlements  and  con- 
sequent war  with  each  other,  to  establish  a  principle,  which  all  should 
acknowledge  as  the  law,  by  which  the  rightof  acquisition,  which  they  all 
asserted,  should  be  regulated  as  between  themselves.  This  principle 
was  that  discovery  gave  title  to  tlie  government  by  whose  subjects,  or 
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by  whose  aiitlioiit.y,  it  was  iniulc,  }i{,'iiiiist  all  oLlier  Kiiiopt'an  K"V<'rn- 
iiicjits,  vvliicli  tillc  iiii{>lit  be  coiisuiiimaU^d  by  poHscssion,  The  oxchi- 
sioii  of  all  other  I'^iiropcaiis  iieeessarily  gave  to  the  nation  making  tlie 
discovery  the  sole  rit^ht  of  iic,(iuiiin<;-  the  soil  from  the  natives,  and  estab- 
lishing;-scineincMts  upon  it.  It  was  a  rii;ht  wi(h  which  no  KiiropoanH 
could  interfere.  It  was  a  right  which  all  asserted  for  I  henisclvcs,  and  to 
the  assertion  of  which  by  others  all  assented." 

Innjy  judgment  there  is  nothing  in  the  Ukase  of  I7!>!)  which  either 
expressly  or  by  necessary  implication  indicates  the  purpose  of  Knssia 
to  assert  such  sovereigu  authority  over  the  o[)en  waters  of  Ilering 
Sea  as  would  enable  it  to  exclude  the  vessels  of  other  powers  from 
that  sea,  or  even  to  prohibit  hunting  or  fisiiing  in  its  waters,  beyond 
the  ordinary  territorial  limits  prescribed  by  the  law  of  nations. 

Prior  to  179!>  numerous  rival  companies  or  associations,  maintained 
by  Eussian  capital,  were  engaged  in  trading  with  tlie  native  iidiabit- 
ants  residing  on  the  coasts  or  islands  of  Bering  Sea.  Many  com- 
plaints were  made  to  the  Emperor  of  cruelty  and  wrong  practices  by 
those  associations  toward  the  natives.  The  "promyshleniki,"  it  was 
said,  "eonld  easily  tv\e  by  force  what  they  had  not  the  means  to  buy,  or 
what  the  natives  did  not  care  to  sell."  "Thus,"  says  Bancroft,  "for 
many  years  matters  were  allowed  to  take  their  course;  but  toward  tlio 
end  of  tlie  eighteenth  century  the  threatened  exhaustion  of  the  known 
sources  of  supply  caused  much  uneasiness  among  the  Siberian  mer- 
chants engaged  in  the  fur  trade,  and  some  of  them  endeavored  to  rem- 
edy the  evil  by  soliciting  special  privileges  from  the  Government  for 
the  exclusive  right  to  certain  islands,  with  the  understanding  that  a 
fixed  percentage  of  the  gross  yield — usually  one-tenth — was  to  be  paid 
into  the  public  treasury.  Such  innvileges  were  granted  freely  enough, 
but  it  was  another  matter  to  make  the  numerous  half-piratical  traders 
respect  or  even  pay  the  least  attention  to  them."  History  of  Alaska^ 
375-6.  And  we  have  the  authority  of  a  report  made  by  a  committee, 
under  royal  permission,  for  saying  that  out  of  this  condition  of  affairs 
arose  the  necessity  recognized  by  the  Kussian  Government  of  one 
strong  company  which  "would  serve  on  the  one  hand  to  perpetuate 
Kussian  supremacy  there,  and  on  the  other  would  prevent  many  dis- 
orders and  preserve  the  fur  trade,  the  principal  wealth  of  the  country, 
affording  protection  to  the  natives  against  violence  and  abuse,  and 
tending  toward  a  general  improvement  of  their  condition."  Hence 
the  creation  of  the  Russian -American  Company  by  the  Ukase  of  1799> 
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to  wliicli,  accoidiiifi-  to  the  same  report,  "was  granted  full  privi- 
leges, for  a  period  of  tweuty  years,  on  the  coast  of  Northwestern 
America,  beginning  from  latitude  55°  north  and  including  the 
chain  of  islands  extending  from  Kamschatka  northward  to  America 
and  southward  to  .Tapaii;  tlie  exclusive  right  to  all  enterprises,  whether 
hunting,  trading,  or  buildiug,  and  to  new  discoveries,  with  strict  pro- 
hibitiou  from  proHting  by  any  of  these  pursuits  not  only  to  all  parties 
who  might  engage  in  them  on  their  ownrespousibility,  but  also  to  those 
who  formerly  had  ships  and  establishments  there,  except  those  who 
have  united  with  the  new  company."  BancrojVs  History  of  Alaska, 
379;  Report  on  Rnss.  Amer.  Colonies,  MS.  vi,  13. 

Undoubtedly  it  was  intended  that  the  Russian-American  Company 
should  enjoy  these  riglits  and  privileges  without  competition — that  is, 
exclusively,  against  all,  whether  Russian  subjects  or  the  subjects  of 
other  countries.  But  the  rights  and  privileges  so  granted  were  only 
such  as  related  to  business  carried  on  within  the  territorial  dominion 
or  authority  of  Russia.  If  the  translation  of  this  Ukase,  as  given  iu 
the  original  Cases  of  the  two  governments  be  the  correct  one,  the  exclu- 
sive right  granted  to  the  Russian-American  Company  for  tweuty  years 
was  only  to  use  and  enjoy  "in  the  above  extent  of  country  and  islands 
all  profits  and  advantages  derived  from  hunting,  trade,  industries, 
and  discovery  of  new  lands."  If  the  translation  embodied  in  the  Brit- 
ish Counter  Cas^e  be  the  correct  one,  then  the  grant  was  of  an  "exclusive 
right  to  all  acquisitions,  industries,  trade,  establishments,  and  dis- 
covery of  new  countries  "  throughout  the  "entire  extent  of  the  lands 
and  islands  described."  Neither  translation  supports  the  suggestion 
that  the  Emperor  of  Russia  intended  to  assert  sovereign  power  over 
any  part  of  Bering  Sea  outside  of  territorial  waters,  and  thereby  in- 
terfere with  the  freedom  of  navigation  in  the  open  waters  of  that  sea, 
or  with  any  such  use  of  those  waters  by  the  citizens  or  subjects  of 
other  countries  as  was  sanctioned  by  the  law  of  nations.  He  intended 
only  to  assert  an  exclusive  right  to  control,  for  the  benefit  of  a  par- 
ticular company  taken  under  his  protection,  all  the  profits  and  ad- 
vantages to  be  derived  from  the  business,  trading,  and  industries 
conducted  within  territorial  waters  and  on  the  coasts  and  islands  of 
Russia.  When  the  Ukase  of  1799  was  issued,  the  hunting  of  fur  seals 
in  the  open  waters  of  the  ocean,  beyond  territorial  jurisdiction,  was 
unknown. 

The  only  i)art  of  the  Ukase  of  1799  that  seems  to  give  any  support 
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wliatcver  to  tlie  opposite  view  are  the  words  in  tlic  first  paragraph 
referring  to  tlie  benefits  and  advantages  that  resulted  to  tlie  Em])irc 
from  thelinntingand  trading  carried  on  by  the  I-itiiperor's  loyal  subjects 
"m  the  northcmtern  seas  and  along  the  coasts  of  America,"  JJiit 
that  was  merely  a  recital — in  what  may,  not  unreasonably,  be  called 
the  preamble  of  the  company's  charter — of  the  fa<;t  that  Russians  had 
been  engaged  in  hunting  and  trading,  not  only  "along  the  coasts  of 
America,"  but  "in  the  northeastern  seas;"  not  that  they  had  been  so 
engaged  in  those  waters,  to  the  exclusion  of  the  citizens  or  subjects  of 
other  countries  rightfully  engaged  in  commerce  and  navigation  on  the 
high  seas. 

Tliis  is  made  clear  by  the  granting  clause  of  the  company's  charter, 
which,  referring  to  the  discovery  by  Kussian  navigators  of  the  north- 
eastern [northwestern]  part  of  America,  and  of  certain  islands,  and  of 
the  possession  held  in  those  localities  by  Russia,  permits  the  company 
to  have  the  use,  (notof  the  nortlieastern  seas,  but)  of  all  hunting  grounds 
and  establishments  then  existing  "on  the  northeastern  [northwestxunj 
coaat  of  America,"  from  the  fifty-fifth  degree  of  latitude  to  IJering 
Strait,  "and  also  on  the  Aleutian,  Kurile,  and  other t.s/rnjrZ.s,  situated  in 
the  Northeastern  Ocean."  And,  as  already  stated,  the  exclusive  right, 
granted  to  the  company,  as  declared  in  section  10,  was  "to  use  and 
enjoy,  in  the  above-described  extent  of  country  and  islands,  all  profits 
and  advantages  derived  from  hunting,  trade,  industries,  and  discovery 
•of  new  lands." 

In  my  judgment  there  is  nothing  in  the  record  which  even  remotely 
sustains  the  theory  that  Russia  intended,  by  the  Ukase  of  1790,  to 
assert  exclusive  jurisdiction  over,  or  any  sovereign  control  of,  the 
northeastern  sea  outside  of  territorial  waters.  The  only  purpose  was 
Ui  give  to  a  favored  company  exclusive  privileges  within  the  territory 
and  doniinion  of  that  nation.  In  respect  to  that  Ukase,  Mr.  Middle- 
ton,  the  United  States  Minister  at  St.  Petersburg,  who  negotiated  the 
Treaty  of  1821  with  Russia,  said,  in  a  letter  to  Mr.  Adams  that  it  "  is, 
in  its/orw,  an  act  i)urely  domestic,  and  was  never  notified  to  any  foreign 
state  with  injunction  to  respect  its  provisions."  American  State  Papers, 
Foreign  Relations,  vol.  5,  p.  461. 

'Ear,  in  ray  judgment,  is  there  any  document  or  fact  in  the  public 
history  of  Russia,  as  disclosed  in  the  record  before  ns,  which  justifies 
the  contention  that  that  country  asserted  or  exercised,  prior  to  1821, 
exclusive  jurisdiction  over  the  waters  of  Bering  Sea  or  any  exclusive 
rights  in  the  seal  fisheries  in  that  sea,  outside  of  territorial  waters. 
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This  brinjjs  ns  to  an  oxaniinatidii  of  the  IJkasc  of  ISL'l,  the  provisions 
of  which,  as  well  as  tiie  iR'y;otiatiuiis  that  aroso  lioni  its  proiiiul<fation, 
were  the  subject  of  extended  comment  by  counsel. 

Between  17!)!>  and  1.S21  the  waters  of  Bering  Sea  were  visited  by 
vessels  fioni  various  countries  in  charge  of  persons  engaged  in  the 
hunting  of  whales,  and  who  also  carried  on  illicit  and  forbidden  trade 
of  dili'erent  kinds  with  the  native  inhabitants  of  Russian  territories, 
in  violation  of  the  established  policy  of  the  Russian  Government.  For 
the  ]»uri)ose  of  breaking  up  that  trade  and  enfon'ing  the  policy  of  his 
Government,  the  Emperor  of  Russia  issued  the  following  Edict,  called 
the  Ukase  of  1821: 

"  Observing  from  reports  submitted  to  us  that  the  trade  of  our  sub- 
jects on  the  Aleutian  Islands  and  on  the  northwest  coast  of  America, 
appertainingunto Russia,  is  subjected, because  of  secretand  illicit  traflic, 
to  oppression  and  impediments;  and  finding  that  the  principal  cause 
of  these  difficulties  is  the  want  of  rules  establishing  the  boundary  for 
navigation  along  these  coasts,  and  the  order  of  naval  communication 
as  well  in  these  jilaces  as  on  the  whole  of  the  eastern  coast  of  Siberia 
and  the  Kurile  Islands,  we  have  deemed  it  necessary  to  determine  these 
communications  by  specific  regulations  which  are  hereto  attached. 

In  forwarding  these  regulations  to  the  directing  senate,  we  command 
that  the  same  be  published  for  universal  information,  and  that  the 
proper  measures  be  taken  to  carry  them  into  execution." 

Those  regulations  are  entitled  "  Rulct  established  for  the  limits  of 
navif/ation  and  order  of  communication  along  the  coast  of  eastern  Sibe- 
ria^ the  northwest  coast  of  America,  and  the  Aleutian,  Kurile,  and  other 
islands.^^  As  given  in  the  Cases  of  both  Governments,  they  contain 
among  other  provisions,  the  following: 

"Sec.  1.  The  pursuits  of  commerce,  whaling,  and  fisliery,  and  of  all 
other  industries,  on  all  islands,  ports,  and  gulfs,  including  the  whole  of 
the  northwest  coast  of  America,  beginning  from  the  Bering  Straits,  to 
the  fifty-first  degree  of  northern  latitude,  also  from  the  Aleutian  Islands 
to  the  eastern  coast  of  Siberia,  as  well  as  along  the  Kurile  Islands,  from 
Bering  Straits  to  the  South  Cape  of  the  Islands  of  Urup,  viz:  to  th(^ 
45<^  50'  northern  latitude,  is  exclusively  granted  to  Russian  subjects. 

"  Sec.  2.  It  is  therefore  prohibited  to  all  foreign  vessels,  not  only  to 
land  on  the  coasts  and  islands  belonging  to  Russia,  as  stated  above, 
but  also  to  approach  them  within  less  than  100  Italian  miles.  The  trans- 
gressor's vessel  is  subject  to  confiscation,  along  with  the  whole  cargo. 
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"SiOO.  .'5.  An  cx('0|ili()ii  f<»  lliis  rule  is  tohc  inndc  in  r;iv«»r  of  vcssoIh 
carried  thitlior  by  lieavy  galos  or  ical  want  of  provisions  and  niniMe 
to  make  any  otlier  shore  hut  sncli  as  hclonj^s  to  Knssia.  In  tii«»s(^  cases 
tliey  are  ul)lijA«'d  to  produce  convineint;-  proofs  of  actual  reason  for  such 
exception.  Shii)S  of  friendly  governments  meicly  on  discovericH  are 
likewise  exempt  from  the  foregoing  rule.  In  this  case,  however,  they 
must  previously  be  provided  with  passports  from  the  Russian  minister 
of  tlie  Navy. 

''Si']C.  4.  Foreign  merchant  ships  which,  for  reasons  stated  in  the  fore- 
going rule,  touch  at  any  of  the  above-mentioned  coasts  are  obliged  to 
endeavor  to  clioose  a  i)lace  where  the  Russians  are  setthid,  and  to  act 
as  hereunder  stated. 

"Sec.  14.  It  is  likewise  interdicted  to  foreign  ships  to  carry  on  any 
tradic  or  barter  with  the  natives  of  the  islands  and  of  the  northwest 
coast  of  America  in  tlie  whole  extent  above  mentioned.  A  sliip  con- 
victed of  any  trade  shall  be  conliscatcd. 

"Sec.  25.  In  case  a  ship  of  the  Russian  Imperial  Navy,  or  one  be- 
longing to  the  Russian- American  Company,  meet  a  foreign  vessel  on  the 
above-stated  coasts,  in  harbors  or  roads  wntliin  the  before-mentioned 
limits,  and  the  commander  find  grounds  by  the  present  reguhition 
that  the  ship  be  liable  to  seizure  he  is  to  act  as  follows: 

"  Sec.  26.  The  commander  of  a  Russian  vessel  suspecting  a  foreign  to 
be  liable  to  confiscation,  must  inquire  and  search  tlie  same,  and,  finding 
her  guilty,  take  possession  of  her.  Should  the  foreign  vessel  resist  he 
should  employ  persuasion,  then  threats,  and  at  last  force,  endeavoring, 
however,  at  all  events,  to  do  this  with  as  much  reserve  as  possible.  If 
the  foreign  vessel  employ  force  against  force,  then  he  shall  consider  the 
same  as  an  evident  enemy,  and  force  her  to  surrender  according  to  the 
naval  laws."     U.  8.  Case,  Vol.  i",  p.  16. 

In  Mr.  Blaine's  letter  of  June  30,  1890,  to  Sir  Julian  Pauncefote, 
there  is  a  translation  of  sections  1  and  2  of  this  Ukase  that  differs 
somewhat  (thougli  not,  in  my  opinion,  materially)  from  the  translation 
of  the  same  sections  given  in  the  Cases  of  the  two  Governments.  The 
translation  followed  by  Mr.  Blaine  is  as  follows: 

"Sec.  1.  The  transaction  of  commerce  and  the  pursuit  of  whaling  and 
fishing,  or  any  other  industry  on  the  islands,  in  the  harbors  and  inlets, 
and,  in  general,  all  along  the  northwestern  coast  of  America  from 
Bering  Strait  to  the  fifty-first  parallel  of  northern  latitude,  and  like- 
wise on  the  Aleutian  Islands  and  along  the  eastern  coast  of  Siberia, 
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and  on  the  Kniilo  IslaiKl:^;  tliat  is,  fioin  ricring  Straits  to  tlie  south- 
ern promontory  of  the  Island  of  Urnj),  viz,  as  far  south  as  hititude  4.")0  50' 
north,  are  exclusively  reserved  to  subjects  of  the  Russian  Government. 

"Sec.  2.  Accordingly,  no  foreign  vessel  shall  be  allowed  either  to 
put  to  shore  at  any  of  the  coasts  aiul  islands  under  Russian  dominion, 
asspi'c'itied  in  the  preceding  seetion,  or  even  to  a])proach  the  same  to 
within  a  distance  of  less  than  100  Italian  miles.  Any  vessel  contravening 
this  provision  shall  be  subject  to  confiscation  with  her  whole  cargo." 
U.  S.  Cose,  Vol.  1,  App.,  224,  226. 

Does  the  Ukase  of  1821 — looking  first  to  its  words  only — iuiport  an 
assertion  upon  the  part  of  Russia  of  exclusive  jurisdiction  over  the 
open  waters  of  Bering  Sea,  or  of  exclusive  rights  in  what  are  called 
the  seal  fisheries  in  those  waters?  If  not,  what  was  the  extent  and 
nature  of  the  jurisdiction  so  asserted? 

This  Ukase  appears,  upon  its  face,  to  be  based  upon  reports  sub- 
mitted to  the  Emperor  touching  the  trade  of  his  subjects,  not  in  Bering 
Sea,  but  "on  the  Aleutian  Lslanrls  and  on  the  northwest  coast  of 
America."  The  first  regulation  has  reference  to  "the  pursuits  of  com- 
merce, whaling,  and  fishery,  and  of  all  other  industry  on  all  islands,  ports, 
and  gnlfs,  including  the  whole  of  the  northwest  coast  of  America,"  and 
^^ along  tlie  Kurile  Islands."  The  same  regulation  according  to  the 
translation  given  in  the  letter  of  Secretary  Blaine  to  Sir  Julian  l*aunce- 
fote,  refers  to  "the  transaction  of  commerce  and  the  pursuits  of  whaling 
and  fishing,  or  any  other  industry,  on  the  islands,  in  the  harbors  and 
inlets,  and,  in  general,  all  along  the  northwestern  const  of  America." 

Considering  next  the  circumstances  under  which  this  Ukase  was 
issued,  we  find  that  Russia  had  numerous  colonial  establishments  and 
industries  on  certain  coasts  and  islands.  And  there  were  ports,  gulfs, 
harbors,  and  inlets  contiguous  to  its  possessions,  and  constituting  part 
of  its  territorial  waters,  in  which  foreigners  carried  on  trade  to  the  prej- 
udice of  the  Russian- American  Company  and  in  violation  of  the 
established  policy  of  Russia.  The  Emperor,  as  his  edict  shows,  claimed 
that  an  illicit  trade  had  been  illegally  carried  on  by  foreigners  with 
those  establishments  and  with  the  native  population.  He  desired 
that  Russian  subjects  alone  should  enjoy  the  benefits  of  those  estab- 
lishments, and  of  the  industries  under  the  control  of  or  belonging  to 
Russia.  It  was  "  therefore" — that  is,  to  that  end — foreign  vessels  were 
prohibited,  not  from  entering  Bering  Sea,  but  from  landing  on  the 
coasts  and  islands  of  Russia  named  in  the  first  regulation,  or  approach- 
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inff  them  within  less  tliaii  100  Italian  miles.  The  transfjressor's  vessel 
and  car^o  wonld  not  have  been  snl)je<;t  to  condsc.ation,  uiMJcr  tlie  lej^u- 
iations  establishi^d,  by  eMj4a^iii<^  iu  \vlialin<;-  oi-  hshinj;  in  the  o])en 
waters  outside  of  the  line  defined  in  the  seeond  retaliation,  namely, 
100  Italian  miles  from  the  partieiilar  eoasts  and  islands  speeified  in 
the  Ukase  and  rej^ulations.  Whether,  therefore,  referenee  be  made  to 
the  words  of  the  Ukase  or  to  the  cireumstanees  under  whleh  it  was 
promulf^ated,  it  is  (juite  elear  that  liussia  did  not  intend  by  that  edict 
to  assert  any  exclusive  authority  over  the  waters  of  Bering  Sea  out- 
side of  100  Italian  miles  from  the  coasts  and  islands  described  iu  the 
first  regulation. 

Tluit  we  have  properly  interpreted  the  Ukase  and  regulations  of 
1821  is,  iu  part,  shown  by  the  second  charter  granted  to  the  Russian- 
American  Company,  a  few  days  after  the  above  regulations  were  pro- 
mulgated. That  charter  states  that  the  company  was  established  "  for 
carrying  on  industries  and  trade  on  the  mdinland  of  Northwestern 
America,  on  the  Aleutian  Islands,  and  on  the  Knrile  Islands,^''  and  that 
"it  enjoys  the  privilege  of  hunting  and  fishing  to  the  exclusion  of  all 
other  Russian  or  foreign  subjects,"  not  throughout  Bering  Sea,  but 
"throughout  the  territories  long  since  in  the  possession  of  Russia 
on  the  coast  of  Northwest  America,  beginning  at  the  northern  point 
of  the  Island  of  Vancouver  iu  latitude  51°  north,  and  extending 
to  Bering  Strait  and  beyond,  as  well  as  on  all  islands  adjoining 
this  coast,  and  all  those  situated  between  that  coast  and  the  eastern 
shore  of  Siberia,  as  well  as  on  the  Kurile  Islands  where  the  company 
has  engaged  in  the  hunting  down  to  the  South  Cape  of  the  Island  of 
Urup,  in  latitude  45°  50'."  This  clearly  indicates  that  the  exclusive 
privileges  granted  to  the  Russian-American  Company  had  no  reference 
to  hunting,  trading,  fishing,  and  industries  in  the  open  seas  outside  of 
100  Italian  miles  from  the  coasts  defined  in  the  regulations  of  1821. 
That  line  was  established  by  Russia  simply  as  a  means — and  it  was 
deemed  by  the  Emperor  sutiicient  for  that  purpose — of  preventing  for- 
eigners from  coming  into  contact  with  its  colonial  trade  and  industries, 
and  thereby  interfering  with  the  enjoyment  by  the  Russian- American 
Company  of  the  exclusive  rights  and  privileges  granted  to  it. 

Turning  to  the  diplomatic  correspondence  between  Russia  and  the 
United  States,  what  do  we  fludf  This  Ukase,  and  the  regulations 
promulgated  in  execution  of  it,  were  brought  to  the  attention  of  the 
governments  of  both  the  United  States  and  of  Great  Britiau:  to  the 
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former,  by  M.  de  Poletica,  the  Russian  minister  at  WashinjDfton,  in  an 
olKcial  coiuimiiiiciitiou  dated  January  31),  1822,  addressed  to  John 
Quincy  Adams,  tlie  Aiiiericaii  Secretary  of  State.  Mr.  Adams  replied, 
under  date  of  February  21,  1822,  expressing,  by  direction  of  the  Presi- 
dent, his  surprise  at  this  "assertion  of  a  territorial  claim  on  the  part 
of  liiissia  extending;  to  the  fifty-first  degree  of  north  latitude  on  this 
continent,  ;lnd  a  regulation  interdicting  to  all  commercial  vessels  other 
than  Russian,  under  the  penalty  of  seizure  and  confiscation,  to 
approach  upon  the  high  seas  within  100  Italian  miles  of  the  shore  to 
which  that  claim  is  made  to  apply."  After  observing  that  the  exclu- 
sion of  the  vessels  of  citizens  of  the  United  States  from  the  shore 
"beyond  the  ordinary  distance  to  wliich  territorial  jurisdiction 
extends"  had  excited  still  gieater  surprise,  he  inquired  whether  the 
Russian  minister  was  authorized  to  give  explanation  of  the  grounds  of 
right,  upan  principles  generally  recognized  by  tlie  laws  and  usages  of 
nations,  which  could  warrant  the  action  of  Russia.  U.  S.  Case, 
Vol.  i,  App.,  132.  It  is  clear  that  Mr.  Adams  did  not  interpret  the 
Ukase  as  asserting  jurisdiction  over  Bering  Sea,  except  to  the  extent 
of  100  Italian  miles  from  the  coasts  specified.  Equally  explicit  were 
the  declarations  of  the  American  Minister  at  St.  Petersburg,  who  in  a 
confidential  memorandum  sent  to  Mr.  Adams,  said:  "The extension  of 
territorial  rights  to  the  distance  of  100  Italian  miles  upon  two  opposite 
continents,  and  the  prohibition  of  approaching  to  the  same  distance 
from  these  coasts,  or  from  those  of  all  the  intervening  islands,  are 
innovations  on  the  law  of  nations,  and  measures  unexampled."  Amer- 
ican State  Papers,  Vol.  5,  p.  453. 

M.  Poletica,  February  28,  1822,  replied  at  some  length,  in  justifica- 
tion of  the  edict  promulgated  by  the  Emperor  of  Russia.  He  recited 
numerous  facts  which,  in  his  judgment,  sustained  the  claims  of  Russia 
to  the  extent  specified  in  the  regulations  for  the  Russian-American 
Company — resting  the  title  of  his  Government  upon  first  discovery, 
first  occupancy,  and  peaceable,  uncontested  possession  for  more  than 
half  a  century  prior  to  the  independence  of  the  United  States.  In 
respect  to  the  territory  claimed  by  Russia,  he  said  that  the  Imperial 
Government,  in  assigning  for  limits  to  the  Russian  possessions  on  the 
northwest  coast  of  America,  on  the  one  side  Bering  Strait  and  on 
the  other  the  fifty-first  degree  of  north  latitude,  has  only  made  a  mod- 
erate use  of  an  incontestable  right,  "since  the  Russian  navigators,  who 
were  the  first  to  explore  that  part  of  the  American  continent  in  1741, 
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pushed  thoir  discovery  as  i':\v  iioiMi  as  tlic  (or(y  iiinlli  dejorree  of  norfli 
latitude.''  The  (ilty  lirst  dcj^iee,  ther<'foi'e,  lie  said,  was  no  more  tliau  a 
mean  jtoitit  between  the  Kiissian  establishment  of  N(;w  Arehan;;el,  situ- 
ated under  the  fifty  seventh  degr(M!,  and  the,  Amoriean  <;olony  at  tlie 
mouth  of  tlic  (Columbia,  wjii<;h  is  found  under  the  forty-sixth  degree  of 
tliesanui  latitude:. 

To  what  extent  tlie  Ukase  was  intiMuled  to  interfere  with  the  free 
use  of  tlie  waters  outside  of  ordinary  territorial  linuts,  will  appear  in 
the  following'  extracts  from  the  above  letter  of  M.  Poletica  : 

"I  shall  be  more  suceiuct,  air,  in  the  exi)()sition  of  the  motives  which 
deternuned  the  Imperial  (lovernment  to  prohibit  foreign  vessels  from 
approach iufi'  the  northwest  coast  of  America,  belonging  to  Russia, 
within  th(^  distance  of  at  least  100  Italian  miles.  This  measure,  how- 
ever severe  it  may  at  first  view  appear,  is,  after  all,  but  a  measure  of 
prevention.  It  is  exclusively  directed  against  the  culpable  enterprises 
of  foreign  adventurers,  who,  iu)t  coutent  with  exercising  ujjon  the 
coasts  above  meutioued  au  illicit  trade  very  i)rejudicial  to  the  rights 
reserved  entirely  to  the  liussian- American  Company,  take  upon  them 
besides  to  furnish  arms  and  ammunition  to  tlie  natives  in  the  Kussian 
provinces  in  America,  exciting  them  likewise,  in  every  manner,  to 
resistance  and  revolt  against  the  authorities  there  established.  The 
American  Government  doubtless  recollects  that  the  irregular  conduct 
of  these  adventurers,  the  majority  of  whom  was  com])osed  of  American 
citizens,  has  been  the  object  of  the  most  pressing  remonstrances  on  the 
part  of  Russia  to  the  Federal  Government  from  the  time  that  diplomatic 
missions  were  organized  between  the  two  countries.  These  remon- 
strances, repeated  at  different  times,  remain  constantly  without  effect, 
and  the  inconveniences  to  which  they  ought  to  bring  a  remedy  con- 
tinue to  increase.  *  *  *  Pacific  means  not  having  brought  any 
alleviation  to  the  just  grievances  of  the  Russian- American  Company 
.against  foreign  navigators  in  the  waters  which  environ  the  establish- 
ments on  the  northwest  coast  of  America,  the  Imperial  Government 
saw  itself  under  the  necessity  of  having  recourse  to  the  means  of 
coercion,  and  of  measuring  the  rigor  according  to  the  inveterate  char- 
acter of  the  evil  to  which  it  wished  to  put  a  stop.  Yefc,  it  is  easy  to 
discover,  upon  examining  closely  the  last  regulation  of  the  Russian- 
American  Company,  that  no  spirit  of  hostility  had  anything  to  do  with 
its  formation.  The  most  minute  precautions  have.been  taken  in  it  to 
prevent  abuses  of  authority  on  the  part  of  commanders  of  Russian 
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ciniscrs  appointed  for  tlie  cxocutinii  of  snid  roQiilatiou.  At  the  same 
time  it  hiis  not  been  neglected  to  give  all  the  timely  i>nblicity  neces- 
sary to  put  those  apou  their  guard  against  whom  the  measure  is  aimed. 
Its  action,  therefore,  can  only  reach  the  foreign  vessels  which,  in  spite 
of  the  notification,  will  expose  themselves  to  seizure  by  infringing  w/)oh 
the  line  marUcil  out  in  the  regulation.  The  Government  tiatters  itself 
that  these  cases  will  be  very  rare;  if  all  remain  as  at  present  appears, 
not  one. 

"1  ought,  in  the  last  place,  to  request  you  to  consider,  sir,  that  the 
liussian  possessions  in  the  Pacific  Ocean  extend,  on  the  northwest 
coast  of  America,  from  Bering  Strait  to  the  fifty-first  degree  of  north 
latitude,  and  on  the  opposite  side  of  Asia  and  the  islands  adjacent 
from  the  same  strait  to  the  forty- fifth  degree.  The  extent  of  sea  to 
which  these  possessions  form  the  limits,  comprehends  all  the  conditions 
attached  to  shut  seas  ('mers  fermees'),  and  the  Kussian  Government 
might  consequently  judge  itself  authorized  to  exercise  upon  this  sea 
the  right  of  sovereignty,  and  especially  that  of  entirely  interdi<;ting 
the  entrance  of  foreigners.  But  it  2)rcf erred  asserting  only  its  essential 
rights,  without  taking  any  advantage  of  localities."  British  Gase^ 
Vol.  i,  App.,  pp.  28,  30;    U.  S.  Case,  Vol.  1,  App.,  133. 

Equally  explicit  were  the  declarations  made  by  the  Russian  Gov- 
ernment, to  the  British  Government,  in  an  oflicial  comnuinication,  dated 
jSTovember  12, 1821,  addressed  by  Baron  Nicolay,  the  llussian  Ambassa- 
dor at  London,  to  the  Marquis  of  Londonderry,  then  at  the  head  of  the 
British  Foreign  Office.  After  referring  to  the  complaints  which  the 
operations  of  smugglers  and  adventurers  along  the  northwest  coast  of 
America  belonging  to  Russia  have  more  than  once  given  rise  to,  which 
operations  had  for  their  object  "a  fraudulent  commerce  in  furs  and  other 
articles  which  are  exclusively  reserved  to  the  Russo-American  Com- 
pany," and  betrayed  a  purpose  to  ex(;ite  resistance  or  revolt,  upon  the 
part  of  the  natives,  to  established  authority.  Baron  Nieolay  said: 

"It  was,  therefore,  necessary  to  take  severe  measures  against  these 
intrigues,  and  to  protect  the  company  against  the  hurtful  prejudices 
that  resulted,  and  it  was  with  that  end  in  view  that  the  annexed  regu- 
lation has  just  been  published. 

"  This  new  regulation  does  not  forbid  foreign  vessels  to  navigate  the 
seas  that  icash  the  shores  of  the  Russian  Possessions  on  the  northicest 
coast  of  America  and  the  northeast  coast  of  Asia.  Such  a  proliibition — 
which  it  would  not  have  been  difficult  to  enforce  with  a  sufficient  naval 
force — would,  of  a  truth,  have  been  the  most  efficacious  means  of  pro- 
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tecting  the  interests  of  the  Russo  American  Company;  and,  moreover, 
it  \v(»nl(l  api)ear  to  bo  bascid  upon  incontestable  ri;^iits.  I<\)r,  on  the 
one  hand,  to  remove  all  Ibreign  ships,  once  for  all,  from  thccoant  above 
referred  to,  would  be  to  put  an  end  forever  to  the  ille^^al  operations 
which  it  is  necessary  to  prevent.  On  the  otliiM-  hand — considering  tin* 
Russian  possessions,  which  extend  on  the  northwest  coast  of  America 
from  the  Bering-  Strait  to  the  lifty-lirst  degree  of  north  latitude,  as 
well  as  on  the  coast  of  Asia  opposite  and  on  the  adjacent  islands,  from 
the  same  strait  to  45° — it  can  not  be  denied  that  the  sea  of  which  these 
possessions  form  tlie  bounds  embraces  all  the  conditions  that  th(^  most 
widely  known  and  best  accredited  publi(!ists  have  attached  to  the 
definition  of  a  closed  sea,  and  that,  therefore,  the  Russian  (iovernment 
has  perfect  authority  to  exercise  the  rights  of  sovereignty  over  that  sea 
and  particularly  that  of  forbidding  the  apj)roach  of  foreigners.  Never- 
theless, however  important  the  considerations  may  have  been  that 
claimed  such  a  measure,  however  legitimate  such  a  measure  would  in 
itself  have  been,  the  Imperial  Government  did  not  wish,  on  this  occa- 
sion, to  exercise  a  power  which  is  assured  to  it  by  the  most  sacred  title 
of  possession,  and  which  is,  besides,  conlirmed  by  irrefragable  author- 
ities. The  Government,  however,  limited  itself- — as  can  be  seen  by  the 
newly  published  regulation — to  forbidding  all  foreign  vessels  not  only 
to  laud  ou  the  settlements  of  the  American  Conipany,  and  on  the 
Peninsula  of  Kamschatka  and  the  coasts  of  the  Okhotsk  Sea,  but  also 
to  sail  alontj  the  coast  of  these  possessions,  and,  as  a  rule,  to  approach 
them  icithin  100  Italian  miles. 

"  Vessels  of  the  Imperial  Marine  have  just  been  sent  to  see  that  this 
arrangement  is  carried  out.  The  arrangement  appears  to  us  to  be  as 
lawful  as  it  is  urgent.  For,  if  it  is  shown  that  the  Imperial  Govern- 
ment had  strictly  the  right  to  close  to  foreigners  that  portion  of  the 
Pacific  Ocean  which  is  bounded  by  our  possessions  in  America  and 
Asia,  a  fortiori  the  right  in  virtue  of  which  it  has  just  adopted  a  much 
less  restrictive  measure  should  not  be  called  in  question.  This  right, 
in  effect,  is  universtilly  admitted,  and  all  maritime  powers  have  exer- 
cised it  more  or  less,  iu  their  colonial  system."  British  Case,  Vol.  2, 
App.,  p.  1. 

These  official  declarations  of  the  Russian  Govermment  through  its 
accredited  representatives  are  in  harmony  with  the  words  of  the  Ukase 
of  1821.  They  show:  (1)  That  the  object  of  that  Ukase  was  to  prevent 
foreigners  (to  use  the  language  of  M.  de  Poletiea)  "from  exercising  upon 
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the  coasts  above  mentioned  an  illicit  trade  very  piejudicial  to  tlie  rights 
reserved  entirely  to  the  Russian-  Inicrican  Company,"  and  from  fiir- 
uislung  "arms  and  aniinunition  to  the  natives  in  the  Russian  possessions 
iu  America,"  and  (to  use  the  language  of  Baron  Nicohiy)  from  hmding 
<'on  the  settlements  of  the  American  ()om[)any,  and  on  the  Peninsula 
of  Kamschatka  and  the  coasts  of  Okhotsk  Sea,  and  from  sailing  along 
the  coasts  of  those  possessions,  and,  as  a  rule,  from  approaching  them 
within  100  Italian  miles."  (U)  That,  in  order  to  accomplish  those  ends? 
foreign  vessels  were  not  to  infringe  upon  "the  line  marked  out  in  the 
regulations,"  and  therefore  not  to  approach  the  coasts  within  a  less 
distance  than  that  specified.  (3)  That  while  Russia  claimed  that  it 
coidd  justly  assert  the  rights  of  sovereignty  over  all  the  waters 
between  the  Xorth  American  and  Asiatic  Continents,  from  Bering  Strait 
to  the  fifty-first  degree  of  north  latitude  on  the  American  side,  and 
from  the  same  strait  to  the  forty-fifth  degree  of  north  latitude  on  the 
Asiatic  side,  it  limited  iu  the  Ukase  of  1821  its  actual  assertion  of 
sovereignty  over  the  waters  within  or  inside  of  a  certain  line.  It 
consequently  declared  that  the  Ukase  of  1821  had  reference  only  to 
the  waters  within  100  Italian  miles  from  the  coasts  mentioned. 

Additional  proof  of  all  this  is  found  in  the  letter  of  Mr.  Adams,  the 
American  Secretary  of  State,  of  March  30,  1S22,  replying  to  the  above 
communication  from  M.  Poletica,  and  in  the  latter  of  M.  Poletica  to 
Mr.  Adams,  dated  April,  A.  D.  1822.  Mr.  Adams,  in  his  letter,  said: 
"With  regard  to  the  suggestion  that  the  Russian  Government  might 
have  justified  the  exercise  of  sovereignty  over  the  Pacific  Ocean  as  a 
close  sea,  because  it  claims  territory  both  on  its  American  and  Asiatic 
shores,  it  may  suflice  to  say  that  the  distance  from  shore  to  shore  on 
this  sea,  in  the  latitude  of  51  degrees  north,  is  not  less  than  90  degrees 
of  longitude  or  4,000  miles."  To  this  M.  Poletica  responded  :  "In  the 
same  manner  the  great  extent  of  the  Pacific  Ocean  at  the  fifty-first 
degree  of  north  latitude  can  not  invalidate  the  right  which  Russia  may 
have  of  considering  that  part  of  the  ocean  as  close.  But  as  the 
Imperial  Government  has  not  thought  it  fit  to  take  advantage  of  that 
right,  all  further  discussion  on  this  subject  would  be  idle."  U.  S. 
Case,  Vol.  1,  App.,  134,  135. 

The  next  point  in  Article  VI  to  be  considered  is  that  involved  in  the 
inquiry : 

'■'■  How  far  were  these  claims  of  jurisdiction  as  to  the  seal  Jisheries 
recognized  and  conceded  by  Great  Britain  f" 
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Tlie  use  licie  oC  tlio  word  "jurisdiction"  croatcs  some  douht  as  to 
tlic  i)rccise  object  ol"  tli«!  (juestion.  liul  it  nuist  be  jissuiiied  that  the 
l)uri)ose  was  to  ascertain  wliether,  in  tl>e  jud^nniiit  of  tliis  'J'libunal, 
(heat  Biitaiu  recognized  and  conceded  any  claim  of  jurisdiction,  upon 
the  part  of  Russia,  over  the  waters  of  Bering  Sea,  or  over  any  lisli- 
eries  in  tliat  sea,  outside  of  the  or<linary  limit  of  teriitorial  waters. 
JSo  interpreting  the  question,  1  have  no  doubt  of  the  answer  which 
must  be  made  to  it.  The  official  correspondence  between  the  gov- 
ernments of  (heat  Britain  and  Kussia  shows  that  throughout  the 
whole  of  tlie  negotiations  following  the  Ukase  of  1821,  and  result- 
ing in  the  treaty  of  1825,  Great  Britain  stood  firmly  by  the  posi- 
tion, not  only  that  the  territorial  jurisdiction  asserted  by  Kussia 
on  the  Moithwest  coast  was  in  excess  of  what  it  was  entitled  to 
claim,  but  that  the  prohibition  by  that  Ukase  of  the  ai)proach  of 
foreign  vessels  nearer  than  100  Italian  miles  to  those  coasts  was 
an  assertion  of  sovereignty  over  the  open  waters  of  the  Sea,  which 
was  forbidden  by  the  established  principles  of  international  law. 

Let  us  see  what  was  recognized  and  conceded  by  Great  Britain  dur- 
ing her  negotiations  with  Bussia. 

In  his  communication  of  January  18, 1822,  addressed  to  Count  Lieven, 
the  Russian  Ambassador  at  London,  in  reply  to  theletter  of  Baron  Nico- 
lay,  covering  a  copy  of  the  Ukase  of  1821,  the  Marquis  of  Londonderry, 
then  at  the  head  of  the  British  Foreign  Oflice,  said:  "Upon  the  subject 
of  this  Ukase  generally,  and  especially  upon  the  two  main  princijjles  of 
claim  laid  down  therein,  viz,  an  exclusive  sovereignty  alleged  to  belong 
to  Russia  over  the  territories  therein  described,  as  also  the  exclusive 
right  of  navigating  and  trading  tvithiii  the  maritime  limits  therein  set 
forth,  His  Britannic  Majesty  must  be  understood  as  hereby  reserving 
all  his  rights,  not  being  prepared  to  admit  that  the  intercourse  which  is 
allowed  on  the  face  of  this  instrument  to  have  hitherto  subsisted  on 
those  coasts,  and  in  those  seas,  can  be  deemed  to  be  illicit,  or  that  the 
ships  of  friendly  powers,  even  supi)osing  an  unqualified  sovereignty  was 
proved  to  appertain  to  the  Imperial  Crown  in  the  vast  and  very  imper- 
fectly occupied  territories,  could,  by  the  acknowledged  laws  of  nations, 
be  excluded  from  navigating  within  the  distance  of  100  Italian  miles  as 
therein  laid  down,  from  the  coast,  the  exclusive  dominion  of  which  is 
assumed  (but,  as  llis  Majesty's  Government  conceive,  in  error)  to  belong 
to  His  Imperial  Majesty,  the  Emperor  of  all  the  Russias."  British 
Case,  Vol.  2  App.,  14. 
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Subsequently,  September  27,1822,  Mr.  George  Canning,  the  successor 
of  Lord  Lond<)nderry,  in  the  British  Foreign  Oflit-e,  writing  to  the  Duke 
of  Wellington,  who  had  been  commissioned  to  acquaint  the  Russian 
Government  with  the  views  held  by  the  British  Government  said 
that  with  respect  to  the  points  in  the  Ukase  which  had  the  effect  of 
extending  the  territorial  rights  of  Russia  over  the  adjacent  seas  to 
the  '^  unprecedented  "  distance  of  100  miles  from  the  line  of  coast,  and 
of  closing  a  hitherto  unobstructed  passage  (through  Bering  Straits), 
at  that  time  the  object  of  important  discoveries  for  the  promotion  of 
general  commerce  and  navigation,  those  pretensions  were  considered 
by  the  best  legal  authorities  as  i)ositive  innovations  on  the  right  of 
navigation,  and  as  such,  could  receive  no  explanation  from  further 
discussion,  nor  by  any  possibility  be  justified.  Common  usage,  he  said, 
which  has  obtained  the  force  of  law,  had  indeed  assigned  to  coasts  and 
shores  an  accessorial  boundary  to  a  short  limited  distance  for  purposes  of 
protection  and  general  convenience,  in  no  manner  interfering  with  the 
rights  of  others,  and  not  obstructing  the  freedom  of  general  commerce 
and  navigation.  But  that  important  qualification,  he  observed,  the 
extentof  Russia's  claim  entirely  excluded,  and  when  such  a  prohibi- 
tion was  applied  to  a  long  line  of  coasts,  and  also  to  intermediate 
islands  in  remote  seas,  where  navigation  was  beset  with  innumerable 
and  unforeseen  dithculties,  and  where  the  principal  employment  of  the 
fisheries  must  be  pursued  under  circumstances  that  were  incompatible 
with  the  prescribed  courses, "  all  particular  considerations  concur,  in  an 
especial  manner,  with  the  general  principle,  in  repelling  such  a  preten- 
sion as  an  encroachment  on  the  freedom  of  navigation,  and  the  inalien- 
able rights  of  all  nations."  He  expressed  satisfaction  in  believing 
from  a  conference  which  he  had  had  with  Count  Lieven  that  upon 
these  two  points — "the  attemi)t  to  shut  up  the  passage  altogether, 
and  the  claim  of  exclusive  dominion  to  so  enormous  a  distance  from 
the  coast — the  Russian  Government  are  prepared  entirely  to  waive  their 
pretensions."    British  Case,  Vol.  II,  App.,  22. 

After  receiving  this  letter,  the  Duke  of  Wellington,  November  28, 
1822,  delivered  to  Count  Nesselrode,  at  the  head  of  the  Russian  min- 
istry, a  confidential  memorandum,  in  which  he  objected  first,  to  the 
claim  of  sovereignty  set  forth  in  the  Ukase;  and,  secondly,  to  the  mode 
in  which  it  is  exercised.  "The  best  writers  on  the  laws  of  nations," 
he  observed,  "do  not  attribute  exclusive  sovereignty,  particularly 
of  continents,  to  those  who  have  first  discovered  them,  and  although 
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we  might  on  good  groiiii<ls  <li.si)iitt'  witli  Russia  tlio  priority  of  dis- 
covery of  tliGsc  coiitiiieiits,  we  (;oiiten<l  tliat  tlie  mii(;Ii  more  easily 
l)roved,  more  conclusive,  and  more  certain  title  of  occupation  and  use 
ougTit  to  decide  the  claim  of  sovereignty."  We  explicitly  declared 
that  Great  Britain  could  not  admit  the  riglit  of  any  power  possessing 
the  sovereignty  of  a  country  to  exclude  the  vess(^ls  of  others  front 
the  seas  on  its  coasts  to  the  distance  of  100  Italian  milcx.  Jiritisk 
Case,  Vol.  II,  p.  23. 

The  Duke  of  Wellington,  writing  on  the  same  day  to  Count  Lieven 
and  repeating  the  objection  of  the  TJritish  Government  to  the  Ukase, 
80  far  as  it  assumed  for  Russia  an  exclusive  sovereignty  in  the  conti- 
nent of  North  America,  observed:  "The  second  ground  on  which  we 
object  to  the  Ukase  is  that  His  Imperial  Majesty  thereby  excludes  from 
a  certain  considerable  extent  of  the  open  sea  vessels  of  other  nations. 
We  contend  that  the  assumption  of  this  power  is  contrary  to  the  law 
of  nations,  and  we  cannot  found  a  negotiation  upon  a  i)aper  in  which 
it  is  again  broadly  asserted.  We  contend  that  no  power  whatever  can 
exclude  another  from  the  use  of  the  open  sea.  A  power  can  exclude 
itself  from  the  navigation  of  a  certain  coast,  sea,  etc.,  by  its  own  actor 
engagement,  but  it  cannot  by  right  be  excluded  by  another."  British 
Case,  Vol.  II,  App.  25. 

I  am  unable  to  find  a  single  sentence  in  all  the  diplomatic  corre- 
spondence that  took  place  between  Russia  and  Great  Britain,  touching 
the  Ukase  of  1821,  showing,  or  tending  to  show,  that  Great  Britain 
modified,  in  the  slightest  degree  the  position  taken  by  its  representa- 
tives from  the  very  outset,  namely,  that  the  maritime  jurisdiction  or 
authority  claimed  by  Russia,  upon  whatever  ground  rested,  to  the 
extent  of  100  Italian  miles  from  its  coasts,  was  inconsistent  with  the 
law  of  nations.  On  the  contrary,  after  the  expiration  of  more  than 
two  years  without  an  agreement  being  reached  as  to  the  disputed 
questions  of  maritime  sux)remacy  and  territorial  sovereignty,  and  when 
serious  appreliensions  were  felt  that  no  satisfactorj'  solution  of  those 
questions  would  be  reached,  Mr.  Stratford  Canning  was  sent  by  the 
British  Government  to  St.  Petersburg  as  Plenipotentiary  to  effect,  if 
possible,  a  settlement  of  the  pending  dispute.  He  received  a  letter 
of  instructions  from  Mr.  George  Canning,  in  which  will  be  found  an 
extended  review  of  all  previous  efforts  to  accommodate  the  differences 
between  the  two  countries,  and  a  full  statement  of  the  grounds  upon 
which  Great  Britain  stood  in  respect  to  this  Ukase. 
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If  any  doubt  could  arise  from  previous  correspondence  as  to  whether 
Great  Britain  recognized  and  conceded  any  jurisdiction  iipon  the  i)art 
of  Russia  in  the  waters  of  Bering  Sea,  outside  of  ordinary  territorial 
limits,  as  those  limits  are  defined  by  international  law,  that  doubt  will 
be  removed  by  the  examination  of  the  letter  of  Mr.  George  Canning  to 
Mr.  Stratford  Canning,  of  December  8, 1824,  which  was  after  the  Treaty 
of  1824  between  the  United  States  and  Kussia  was  signed.  That  letter, 
inclosing  a  jprq/e^  of  settlement,  is  too  lengthy  to  be  inserted  in  full  here, 
and  the  foHowing  extract  from  it  must  suffice: 

"  The  whole  negotiation  grows  out  of  the  Ukase  of  1821.  So  entirely 
and  absolutely  true  is  this  proposition  that  the  settlement  of  the 
limits  of  the  respective  possessions  of  Great  Britain  and  Kussia  on  the 
Northwest  coast  of  America  was  proposed  by  us  only  as  a  mode  of 
facilitating  the  adjustment  of  the  difference  arising  from  the  Ukase  by 
enabling  the  Court  of  llussia,  under  the  cover  of  a  more  comprehen- 
sive arrangement,  to  withdraw,  with  less  appearance  of  concession, 
the  offensive  pretensions  of  that  edict.  It  is  comparatively  indifferent 
to  us  whether  we  hasten  or  postpone  all  questions  respecting  the 
limits  of  territorial  possession  on  the  continent  of  America,  but  the 
pretensions  of  the  Russian  Ukase  of  1821  to  exclusive  dominion  over 
the  Pacific  could  not  continue  longer  unrepealed  without  compelling 
us  to  take  some  measure  of  public  and  effectual  remonstrance 
against  it.    *     * 

"  That  this  Ukase  is  not  acted  upon,  and  that  instructions  have  been 
long  ago  sent  by  the  Russian  Government  to  their  cruisers  in  the 
Pacific  to  suspend  the  execution  of  its  provisions,  is  true;  but  a  pri- 
vate disavowal  of  a  published  claim  is  no  security  against  the  revival 
of  that  claim.  The  suspension  of  the  execution  of  a  principle  may  be 
perfectly  compatible  with  the  continued  maintenance  of  the  i)rinciple 
itself,  and  when  we  have  seen  in  the  course  of  this  negotiation  that  the 
Russian  claim  to  the  possession  of  the  coast  of  America  down  to  lati- 
tude 59°  rests  in  fact  on  nootlier  ground  than  the  presumed  acquies- 
cence of  the  nations  of  Europe  in  the  provisions  of  the  Ukase  pub- 
lished by  the  Emperor  Paul  in  the  year  1800  [1799],  against  which  it 
is  affirmed  that  no  public  remonstrance  was  made,  it  becomes  us  to  be 
exceedingly  careful  that  we  do  not,  by  a  similar  neglect,  on  the  pres- 
ent occasion  allow  a  similar  presumption  to  be  raised  as  to  an  acquies- 
cence in  the  Ukase  of  1821.  The  right  of  the  subjects  of  His  Majesty 
to  navigate  freely  in  the  Pacific  can  not  be  held  as  a  matter  of  iudul- 
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gence  from  any  power.  njiviii^L^oiKc.  been  [niblidy  (jiiostioned  itmust 
bo  ]»iibli<']y  ju'^diowlcdf^cd.     *     *     * 

"It  will;,  of  liourso,  strike,  tlio  liussiuii  pUMiipoteiitiurics  that  by  tlio 
iuloption  of  tho  American  arti(;le  respecting  navigation,  etc.,  tlie  pro- 
vision for  an  exclnsive  fishery  of  two  leagues  from  the  coasts  of  our 
respective  possessions  falls  to  the  ground.  But  tlie  omission  is,  in 
truth,  immaterial.  The  law  of  nations  assigns  the  exclusive  sovereignty 
of  one  league  to  each  i)ower  on  its  own  coasts,  without  any  specific  stipu- 
latiou,  and  though  Sir  Charles  Bagot  was  authorized  to  sign  the  con- 
vention with  the  specific  stipulation  of  two  leagues,  in  ignorance  of  what 
had  been  decided  in  the  American  convention  at  the  time,  yet,  after 
that  (ionvention  has  been  some  months  before  the  world,  and  after  the 
opportunity  of  consideration  has  been  forced  upon  us  by  the  act  of 
Kussia  herself,  we  can  not  now  consent  in  negotiating  de  novo  to  a  stipu- 
lation which,  while  It  is  absolutely  unimportant  to  any  practical  good, 
would  appear  to  establish  a  contrast  between  the  United  States  and  us 
to  our  disadvantage.  Count  Nesselrode  himself  has  frankly  admitted 
that  it  was  natural  that  we  should  ex])ect,  and  reasonable  that  we 
should  reijeive,  at  the  hands  of  Kussia,  equal  measure  in  all  respects, 
with  the  United  States  of  America. 

"It  remains  only,  in  recapitulation,  to  remind  you  of  the  origin  and 
principles  of  the  whole  negotiation.  It  is  not  on  our  part  essentially  a 
negotiation  about  limits.  It  is  the  demand  of  the  repeal  of  an  offensive 
and  unjustifiable  arrogation  of  exclusive  jurisdiction  over  an  ocean  of 
unmeasured  extent,  but  a  demand  qualified  and  mitigated  in  its  manner 
in  order  that  its  justice  may  be  acknowledged  and  satisfied  without 
soreness  or  humiliation  on  the  part  of  Russia.  We  negotiate  about 
territory  to  cover  the  remonstrance  upon  j)rinciple.  But  any  attempt 
to  take  undue  advsjntage  of  this  voluntary  facility  we  must  oppose. 
If  the  present  ^projct^  is  agreeable  to  Russia,  we  are  ready  to  conclude 
and  sign  the  treaty.  If  the  territorial  arrangements  are  not  satis- 
factory, we  are  ready  to  postpone  them;  and  to  conclude  and  sign  the 
essential  part,  that  which  relates  to  navigation  alone,  adding  an  article, 
stipulating  to  negotiate  about  territorial  limits  hereafter.  But  we  are 
not  prepared  to  defer  any  longer  the  settlement  of  that  essential  part 
of  the  question,  and  if  Russia  will  neither  sign  the  whole  convention 
nor  that  essential  part  of  it,  she  must  not  take  it  amiss  that  we  resort 
to  some  mode  of  recording  in  tlu^  face  of  the  world  our  protest  against 
the  pretensions  of  tlie  Ukase  of  ISUl,  and  of  eftectually  securing  our 
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own  interests  against   the  possibility  oi  its  fntnre  oi)eration."    British 
Case,  Vol.  J2,  Ajyp.,  73. 

The  opposition  of  Groat  Britain  to  Russia's  claim  of  maritime  su- 
premacy within  100  Italian  miles  from  the  coasts  mentioned  in  the 
Ukase  of  1821  was  not  more  decided  or  persistent  than  that  of  the 
United  States.  The  action  taken  by  the  United  States  is  not  irrele- 
vant to  the  present  discussion,  because,  as  will  presently  appear,  its 
counsel  insists  that  Russia's  treaty  of  1825  with  Great  Britain  is  to  be 
interpreted  to  meau  just  what  the  treaty  of  1824  with  the  United  States 
was  understood  by  Russia,  with  the  knowledge  of  the  United  States, 
to  mean. 

Referring  to  the  reasons  assigned  by  M.  Polctica  upon  which  Russia 
based  the  territorial  and  maritime  claims  asserted  in  that  Ukase,  Mr. 
Adams,  the  American  Secretary  of  State,  said,  in  reply:  ''This  pre- 
tension is  to  be  considered  not  only  with  reference  to  the  question  of 
territorial  right,  but  also  to  that  prohibition  to  the  vessels  of  other 
nations,  including  those  of  the  United  States,  to  approach  within  100 
Italian  miles  of  the  coasts.  From  the  period  of  the  existence  of  the 
United  States  as  an  independent  nation,  their  vessels  have  freely 
navigated  those  seas,  and  the  right  to  navigate  them  is  a  part  of  that 
independence."  Again:  "As  little  can  the  United  States  accede  to 
the  justice  of  the  reason  assigned  for  the  prohibition  above  mentioned. 
Therightof  the  citizens  of  the  United  States  to  hold  commerce  with  the 
aboriginalnativesof  the  northwest  coast  of  America,  without  the  terri- 
torial jurisdiction  of  other  nations,  even  in  arms  and  munitions  of  war, 
is  as  clear  and  indisputable  as  that  of  navigating  the  seas.  That  right 
has  never  been  exercised  in  a  spirit  unfriendly  to  Russia ;  and,  although 
general  complaints  have  occasionally  been  nnideon  the  subject  of  this 
commerce  by  some  of  your  predecessors,  no  specific  ground  of  charge 
has  ever  been  alleged  by  them  of  any  transaction  in  it  by  which  the 
United  States  were,  by  the  ordinary  laws  and  usages  of  nations,  bound 
either  to  restrain  or  punish.  Had  any  such  charge  been  made,  it  would 
have  received  the  most  pointed  attention  of  this  Government,  with  the 
sincerest  and  firmest  disposition  to  perform  every  act  and  obligation  of 
justice  to  yours  which  could  have  been  required.  I  am  commanded  by 
the  President  of  the  United  States  to  assure  you  that  this  disposition 
will  continue  to  be  entertained,  together  with  the  earnest  desire  that 
the  liarm.onious  relations  between  the  two  countries  may  be  preserved. 
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Kelying  ni)()n  tlio  assiiniiico  in  your  ik.Ic  of  similiir  (liMpoKitions  recip- 
rocally  entertained  by  Ili.s  Imperial  Maje.sty  towards  the  Unitea 
States,  the  President  is  peisiiaded  that  tlie  citizens  of  tin's  Union  will 
remain  unmolested  in  the  prosecution  of  their  lawful  commerce,  and 
that  MO  effect  will  be  jL^iven  to  an  interdiction  manifestly  ijicompatiblo 
with  their  rights."     U.  8.  Case,  Vol.  1,  App.,  134. 

Mr.  Middleton,  the  American  minister  at  St.  Petersburg,  writing  to 
Mr.  Adams  under  date  of  August  8,  1822,  said:  "To  Mr.  Speransky, 
Governor-General  of  Siberia,  who  had  been  one  of  the  committee  origi- 
nating this  measure,  I  stated  my  objections  at  length.  He  infornu-d 
me  that  the  first  intention  had  been  (as  M.  Poletica  afterward  wrote 
you)  to  declare  the  northern  portion  of  the  Pacific  Ocean  as  mare 
clausiim,  but  that  idea  being  abandoned,  x)robably  on  account  of  its 
extravagance,  they  determined  to  adopt  the  more  moderate  measure  of 
est((bJishing  limits  to  tlie  maritime  jurisdiction  on  their  coasts,  such  as 
should  secure  to  the  Kussian  American  Fur  Company  the  monopoly  of 
the  very  lucrative  traffic  they  carry  on.  In  order  to  do  this  they 
sought  a  precedent  and  found  the  distance  of  30  leagues  named  in  the 
treaty  of  Utrecht,  and  which  may  be  calculated  at  about  100  Italian 
miles,  suflicient  for  all  j)urposes.  I  replied  ironically  that  a  still  better 
precedent  might  have  been  pointed  out  to  them  in  the  papal  bull  of 
1493,  which  established  as  a  line  of  demarcation  between  the  Spaniards 
and  Portuguese  a  meridian  to  be  drawn  at  the  distance  of  100  miles 
west  of  the  Azores,  and  that  the  expression  'Italian  miles'  used  in  the 
Ukase,  very  naturally  might  lead  to  the  conclusion  that  this  was  actually 
the  precedent  looked  to.  He  took  my  remarks  in  good  part,  and  I  am 
disposed  to  think  that  this  conversation  led  him  to  make  reflections 
which  did  not  tend  to  confirm  his  first  impressions,  for  I  found  him 
afterward  at  dittcrent  times  si)ea.king  confidentially  upon  the  subject. 
For  some  time  past  I  began  to  perceive  that  the  provisions  of  the  Ukase 
would  not  be  persisted  in.  It  appears  to  have  been  signed  by  the 
Emperor  without  sufficient  examination,  and  may  be  fairly  considered 
as  having  been  surreptitiously  obtained.  There  can  be  little  doubt, 
therefore,  that  with  a  little  patience  and  management  it  will  be  molded 
into  a  less  objectionable  shape."     IT.  S.  CaseyVol.  1,  App.  136. 

But  this  is  not  at  all.  Mr.  Adams,  \vriting  to  Mr.  iMiddleton,  under 
date  of  July  22,  1823,  said:  "From  the  tenor  of  the  Ukase  the  pre- 
tensions of  the  Imperial  Government  extend  to  an  exclusive  territorial 
11492 6 
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jurisdiction  from  the  forty-fiftli  degree  of  north  latitude,  on  the  Asiastic 
coast,  to  the  latitude  of  fiftj'-oiie  nortli  on  the  western  coast  of  the 
American  continent;  and  tliey  assume  the  right  of  interdicting  the 
inivigation  and  the  fishery  of  all  other  nations  to  the  extent  of  100 
miles  from  the  ichole  of  the  coast.  The  United  States  can  admit  no 
])art  of  these  claims.  Their  right  of  navigation  and  of  fishing  is  per- 
fect, and  lias  bei3u  in  constant  exercise  from  tlie  earliest  times,  after  the 
peace  of  1783,  throughout  the  whole  extent  of  the  Southern  Ocean, 
subject  only  to  the  ordinary  exceptions  and  exclusions  of  the  territorial 
jurisdictions,  which,  so  far  as  Russian  rights  are  concerned,  are  con- 
fined to  certain  islands  north  of  tlic  lifty-fiftii  degree  of  latitude,  and 
have  no  existence  in  the  continent  of  America."  if.  S.  Case,  Vol.  ], 
Ap}).,  14:1. 

As  tending  further  to  show  the  construction  placed  by  the  United 
States  upon  the  Ukase  of  1821,  and  its  decided  opposition  to  the  pre- 
tensions of  Russia,  reference  may  be  made  to  the  letter  of  .Mr.  Adams, 
written  under  date  of  July  23, 1823,  to  Mr.  Rush,  the  American  minister 
at  Loudon.  In  that  letter  Mr.  Adams  said:  "By  the  Ukase  of  the 
Emperor  Alexander  of  the  ith  (IGth)  of  September,  1821,  an  exclusive 
territorial  right  on  the  northwest  coast  of  America  is  asserted  as  be- 
longing to  Russia,  and  as  extending  from  the  northicest  extremity  of 
the  continent  to  latitude  51°,  and  the  navigation  and  fishing  of  all  other 
nations  are  interdicted  by  the  same  Ukase  to  the  extent  of  100  Italian 
miles  from  the  coast.  When  M.  Poletica,  the  late  Russian  minister  here, 
was  called  upon  to  set  forth  the  grounds  of  right  conformable  to  the 
laws  of  nations  which  authorized  the  issuing  of  this  decree,  he  answered 
in  his  letters  of  February  28  and  April  2, 1822,  by  alleging  first  discovery, 
occupancy,  and  uninterrupted  possession.  It  appears  upon  examina- 
tion that  these  claims  have  no  foundation  in  fact." 

In  the  same  letter,  after  combating  these  claims  and  referring  to  the 
peculiar  relations  held  by  the  United  States  to  the  question  of  colonial 
establishments  on  the  North  American  continent,  Mr.  Adams  said: 
"  A  necessary  consequence  of  this  state  of  things  will  be  that  the 
American  continents  henceforth  will  no  longer  be  subjects  of  coloniza- 
tion. Occupied  by  civilized  independent  nations,  they  wnll  be  accessible 
to  Europeans  and  to  each  other  on  that  footing  alone,  and  the  Pacific 
Ocean  in  every  part  of  it  will  remain  open  to  the  navigation  of  all 
nations  in  like  manner  with  the  Atlantic.  Incidental  to  the  condition 
of  National  indexjeudeuce  and  sovereignty,  the  rights  of  anterior  navi- 
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gatiou  of  their  rivers  will  belong  to  each  of  the  American  luitioiiH  within 
its  own  territories.  Tiie  ai)j)lication  of  colonial  i)rincii)leH  of  cxciusion, 
therefore,  can  not  bo  aduiiitcd  by  the  United  States  as  lawful  on  any 
part  of  the  northwest  coast  of  America,  or  as  belonging  to  any  i'^uro- 
pean  nation.  Tiieir  own  settlements  there,  when  organized  as  terri- 
torial governments,  will  be  adapted  to  the  freedom  of  their  own  insti- 
tutions, and,  as  constituent  i)arts  of  the  Union,  be  subject  to  the  prin- 
cii)les  and  [>rovisions  of  their  constitution.  The  right  of  carrying  on 
trade  with  the  natives  throughout  the  northwest  coast  they  (the  United 
States)  can  not  renounce.  With  the  Russian  settlements  at  Kodiak,  or 
at  New  Archangel,  they  may  fairly  claim  the  advantage  of  a  free  trade, 
having  so  long  enjoyed  it  unmolested,  and  because  it  has  been  and 
would  continue  to  be  as  advantageous  at  least  to  those  settlements  as 
to  them.  But  they  will  not  contest  the  right  of  Russia  to  prohibit  the 
traflQc,  as  strictly  confined  to  the  Russian  settlement  itself  and  not 
extending  to  the  original  natives  of  the  coast."  U.  S.  Case,  Vol.  1, 
App.,  145,  146,  148. 

Further  reference  to  the  diplomatic  correspondence  relating  to  the 
the  Ukase  of  1821  would  seem  to  be  unnecessary.  The  evidence  is 
overwhelming  that  the  positions  taken  by  the  United  States  and  Great 
Britain  were  substantially  alike,  namely,  that  Russia  claimed  more  ter- 
ritory on  the  northwest  coast  of  America  than  it  had  title  to,  either  by 
discovery  or  occupancy,  and  that  its  interdict  of  the  approach  of  for- 
eign vessels  nearer  to  its  coasts  than  100  Italian  miles  was  contrary  to 
the  principles  of  international  law  and  in  violation  of  the  rights  of  the 
citizens  and  subjects  of  other  countries  engaged  in  lawful  business  on 
the  waters  covered  by  that  regulation. 

The  negotiations  between  Russia  and  the  United  States  resulted  in 
the  treaty  of  1824,  the  material  parts  of  which  are  as  follows: 

"Art.  1.  It  is  agreed  that  in  any  part  of  the  Great  Ocean,  com- 
monly called  the  Pacific  Ocean  or  South  Sea,  the  respective  citizens  or 
subjects  of  the  High  Contracting  Powers  shall  be  neither  disturbed 
nor  restrained  either  in  navigation  or  in  fishing,  or  in  the  power  of 
resorting  to  the  coasts,  upon  points  which  may  not  already  have  been 
occupied  for  the  purpose  of  trading  with  the  natives,  saving  always, 
the  restrictions  and  conditions  determined  by  the  following  articles. 

"  Art.  2.  With  a  view  of  preventing  the  rights  of  navigation  and  of 
fishing  exercised  upon  the  Great  Ocean  by  the  citizens  and  subjects  of 
the  High  Contracting  Powers  from  becoming  the  pretext  for  an  illicit 
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trade,  it  is  agreed  tlmt  the  citizens  of  the  United  States  shall  not  resort 
to  any  point  where  there  is  a  Ku.ssian  establislmient,  without  the  per- 
mission of  the  Governor  or  Commander;  and  that,  reciprocally,  the  sub- 
jects of  Kussia  shall  not  resort,  without  permission  to  any  establish- 
ment of  the  United  States  upon  the  Northwest  Coast. 

"Art.  3.  It  is  moreover  agreed  that,  hereafter,  there  shall  not  be 
formed  by  the  citizens  of  the  United  States,  or  under  the  authority  of 
•  the  said  States,  any  establishment  upon  the  Northwest  Coast  of  Amer- 
ica, nor  in  any  of  the  islands  adjacent,  to  the  north  of  54°  40'  north 
latitude;  and  that,  in  the  same  manner,  there  shall  be  none  formed  by 
Kussian  subjects,  or  under  the  authority  of  liussia,  south  of  the  same 
parallel. 

"Art.  4.  It  is,  nevertheless,  understood  that  during  a  term  of  ten 
years,  counting  from  the  signature  of  the  present  convention,  the  ships 
of  both  powers  or  which  may  belong  to  their  citizens  or  subjects 
respectively,  may  reciprocally  frequent,  without  any  hindrance  what- 
ever, the  interior  seas,  gulfs,  harbors  and  creeks,  upon  the  coast  men- 
tioned in  the  preceding  Article,  for  the  purpose  of  lishing  and  trading 
with  the  natives  of  the  country."     U.  S.  Stat.  vol.  8,  p.  302, 

The  negotiations  between  Russia  and  Great  Britain  resulted  in  the 
treaty  of  1825,  as  follows : 

"  I.  It  is  agreed  that  the  respective  subjects  of  the  high  contracting 
Parties  shall  not  be  troubled  or  molested,  in  any  part  of  the  Great  Ocean, 
commonly  called  the  Pacific  Ocean,  either  in  navigating  the  same,  in 
fishing  therein,  or  in  landing  at  such  i^arts  of  the  coast  as  shall  not 
have  been  already  occupied,  in  order  to  trade  with  the  natives,  under 
the  restrictions  and  conditions  specified  in  the  following  articles. 

"  II.  In  order  to  prevent  the  right  of  navigating  and  fishing,  exercised 
upon  the  ocean  by  the  subjects  of  the  high  contracting  Parties,  from 
becoming  the  pretext  of  au  illicit  commerce,  it  is  agreed  that  the  sub- 
jects of  His  Britannic  Majesty  shall  not  land  at  any  place  where  there 
may  be  a  Russian  establishment,  without  the  permission  of  the  Gov- 
ernor or  Commandant;  and  on  that  other  hand,  that  Russian  subjects 
shall  not  land,  without  permission,  at  any  British  establishment  of  the 
Northwest  coast. 

"III.  The  line  of  demarkation  between  the  possessions  of  the  high 
contracting  Parties,  upon  the  coast  of  the  continent  and  the  Islands  (,f 
America  to  the  North w^est,  shall  be  drawn  in  the  manner  following: 
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Comincnciiig'  from  the  southernmost  point  of  tlie  island  called  Prince 
of  Wales  Island,  which  point  lies  in  the  parallel  of  64  degrees  forty 
minutes,  nortli  latitude,  and  between  the  one  hundred  and  thirty-first, 
and  the  one  hundred  and  tliirty-tliird  deH,Tee  of  west  longitudcj  (Merid- 
ian of  Greenwich),  the  said  line  sliall  ascend  to  tlie  north  along  the 
channel  called  Portland  Channel,  as  far  as  the  \nn\\t  of  the  continent 
where  it  strikes  the  fifty-sixth  degree  of  nortii  latitude;;  from  this  last 
mentioned  point  the  line  of  deniarkation  shall  follow  the  summit  of  the 
mountains  situated  parallel  to  the  coast,  as  far  as  the  point  of  intersec- 
tion of  the  one  hundred  and  forty-fust  degree,  of  west  longitude  (of 
the  same  meridian)  and,  finally,  from  the  said  point  of  intersection,  tlie 
said  meridian  line  of  the  one  hundred  and  forty-first  degree,  in  its  pro- 
longation as  far  as  the  Frozen  Ocean,  shall  form  the  limit  between  the 
Russian  and  lUitish  possessions  on  the  continent  of  America  to  the 
Northwest. 

"IV.  With  reference  to  the  line  of  deniarkation  laid  down  in  the  pre- 
ceding article  it  is  understood: 

First.  That  the  Island  called  Prince  of  Wales  Island  shall  belong 
wholly  to  Russia. 

Second,  That  wherever  the  summit  of  the  mountains  which  extend 
in  a  direction  parallel  to  the  coast,  from  the  fifty-sixth  degree  of  north 
latitude  to  the  point  of  intersection  of  the  one  hundred  and  forty-first 
degree  of  west  longitude,  shall  prove  to  be  at  the  distance  of  more  than 
ten  marine  leagues  from  the  ocean,  the  limit  between  the  British  posses- 
sions and  the  line  of  coast  which  is  to  belong  to  Russia,  as  above  men- 
tioned, shall  be  formed  by  a  line  parallel  to  the  windings  of  the  coast,  and 
which  shall  never  exceed  the  distance  of  ten  marine  leagues  there- 
from. 

"  V.  It  is  moreover  agreed,  that  no  establishment  shall  be  formed  by 
either  of  the  two  i^arties  within  the  limits  assigned  by  the  two  pre- 
ceding articles  to  the  possessions  of  the  other;  consequently,  British 
subjects  shall  not  form  any  establishment  either  upon  the  coast,  or 
upon  the  border  of  the  continent  comprised  within  the  limits  of  the 
Russian  possessions,  as  designated  in  the  two  preceding  articles;  and, 
in  like  manner,  no  establishment  shall  be  formed  by  Russian  subjects 
beyond  the  said  limits. 

"  VI.  It  is  understood  that  the  subjects  of  II '.  Britannic  jNIajesty,  from 
whatever  quarter  they  may  arrive,  whether  from  the  ocean,  or  from 
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the  interior  of  the  continent,  shall  forever  enjoy  the  right  of  navigating 
freely,  and  without  any  hindrance  whatever,  all  the  rivers  and  streams 
which,  in  their  course  towards  the  Pacific  Ocean,  nitiy  cross  the  line 
of  deiuarkation  upon  the  line  of  coast  described  in  aiLicle  three  of  the 
present  Convention. 

"  VII.  It  is  also  understood  that  for  the  space  of  ten  years  from  the 
signature  of  the  present  convention,  the  vessels  of  the  two  Powers,  or 
those  belonging  to  their  respective  subjects,  shall  mutually  be  at  lib- 
erty to  frequent,  without  any  hindrance  whatever,  all  the  inland  seas, 
the  gulfs,  havens,  and  creeks  on  the  coast  mentioned  in  article  three 
for  the  purposes  of  fishing  and  trading  with  the  natives. 

"VIII.  The  port  of  Sitka,  or  Nova  Archangelsk,  shall  be  open  to  the 
commerce  and  vessels  of  British  subjects  for  the  space  of  ten  years 
from  the  date  of  the  exchange  of  the  ratifications  of  the  present  con- 
vention. In  the  event  of  an  exteution  of  this  term  of  ten  years  being 
granted  to  any  other  power,  the  like  extention  shall  be  granted  also  to 
Great  Britain. 

"  IX.  The  above-mentioned  liberty  of  commerce  shall  not  ajiply  to  the 
trade  in  spirituous  liquors,  in  firearms,  or  other  arms,  gunpowder  or 
other  warlike  stores;  the  high  contracting  Parties  reciprocally  engag- 
ing not  to  permit  the  above-mentioned  articles  to  be  sold  or  delivered, 
in  any  manner  whatever,  to  the  natives  of  the  country. 

"  X.  Every  British  or  llussian  vessel  navigating  the  Pacific  Ocean, 
which  may  be  compelled  by  storms  or  by  accident,  to  take  shelter  in 
the  ports  of  the  respective  Parties,  shall  be  at  liberty  to  refit  therein, 
to  provide  itself  with  all  necessary  stores,  and  to  put  to  sea  again, 
without  paying  any  other  port  and  lighthouse  dues,  which  shall  be  the 
same  as  those  paid  by  national  vessels.  In  case,  however,  the  master 
of  such  vessel  should  be  under  the  necessity  of  disposing  of  a  part  of 
his  merchandise  in  order  to  defray  his  expenses,  he  shall  conform  him- 
self to  the  regulations  and  tariffs  of  the  place  where  he  may  have 
landed." 

From  these  treaties  it  will  be  seen  that  the  respective  subjects  or 
citizens  of  the  ETigli  Contracting  Parties  were  not  to  be  molested  or 
disturbed  in  navigating,  or  in  fishing  in,  any  part  of  the  Pacific  Ocean, 
or  in  landing  on  the  coasts  of  either  country,  not  then  occupied, 
in  order  to  trade  with  the  natives,  except  under  certain  specified 
conditions  which  have  no  bearing  upon  the  present  controversy. 
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We  now  conio  to  tlio  tliir<l  point  in  Article  VI  of  the  Treaty — 

W((s  the  body  of  wider  now  knoicn  as  the  Bcriiuj  Sea  included  in  the 
phrase  ^^Pacijic  Occan,^^  as  used  in  ike  treaty  of  182')  between  Great 
Britain  and  Russia;  and  what  rights,  if  any,  in  the  Bering  Sea  were 
held  and  exclusively  exercised  by  Russia  after  said  treaty? 

An  afTinnative  answer  to  tlii.s<ine.stion  wonld sustain  tlio  position  taken 
by  Mr.  IJlainc,  to  the  elfect  that  the  treaty  of  1825,  as  between  Russia  and 
Great  Britain,  had  reference  only  to  tlie  dispute  in  respect  to  tliebound- 
iiry  line  between  those  countries  on  the  northwest  coast  of  AnuMica, 
south  of  the  00th  degree  of  north  latitude,  and  to  the  waters  of  the 
Pacific  Ocean  south  of  the  Alaskan  Tcninsula,  and  in  no  way  to  the 
waters  of  Bering  Sea,  or  to  the  Ukase  of  1821  in  its  appli(;ation  to 
the  waters  of  that  Sea.  If  that  position  was  well  taken,  it  niiglit  be 
fairly  conteiuled  that  Great  Britain  by  signing  the  treaty  of  1825, 
impliedly  recognized,  or  determined  not  to  further  question,  the  valid- 
ity of  the  Ukase  of  1821  in  its  application  to  the  waters  of  Bering  Sea, 
for  the  distance  of  100  Italian  miles  from  its  shores  and  islands  in 
that  sea.  But  if  "Pacific  Ocean"  in  the  treaty  of  1825  embraced 
Bering  Sea,  it  would  follow  that  that  treaty  had  the  effect  to  annul  or 
withdraw  that  Ukase,  so  far  as  it  asserted  authority  in  Russia  to  molest 
or  disturb  the  subjects  of  Great  Britain  in  navigating,  or  fishing 
in,  any  of  the  open  waters  of  Bering  Sea  or  of  the  north  Pacific 
Ocean. 

It  will  be  observed  that  there  is  no  substantial  difference  between 
the  treaties  of  1824  and  1825,  in  respect  to  the  description  given  of  the 
waters  in  which  the  citizens  or  subjects  of  the  High  Contracting  Parties 
were  to  enjoy  freedom  of  navigation  and  fishing.  The  words  in  the 
treaty  of  1824,  "the  Great  Ocean,  commonly  called  the  Pacific  Oceau 
or  South  Sea,"  evidently  describe  the  same  waters  as  the  words,  "the 
Great  Ocean,  commonly  called  the  Pacific  Ocean,"  in  the  treaty  of  1825. 

Before  the  latter  treaty  was  negotiated  the  British  Government  had  in 
its  i^ossession  a  copy  of  the  treaty  between  Russia  and  the  United  States. 
Mr.  George  Canning,  in  his  letter  of  December  8th,  1824,  referring  to  a 
projet  proposed  by  Great  Britain,  and  which  Russia  rejected,  and  to  a 
counter  projet  proposed  by  Russia  which  Great  Britain  had  rejected, 
said  that  the  stipulation  for  free  navigation  in  the  Pacific  stood  in  the 
front  of  the  Convention  concluded  between  Russia  and  the  United  States 
of  America;  that  no  reason  existed  why  ui)ou  similar  claims  Great  Britain 
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sliould  not  obtain  exactly  the  like  satisfaction;  that  for  reasons  of  the 
same  nature  Great  Britain  could  not  consent  that  the  liberty  of  navi- 
gation through  Bering  Straits  be  stated  in  the  treaty  as  a  boon 
from  Kussia;  that  the  tendency  of  such  a  statenient  would  be  to  give 
countenance  to  those  claims  of  exclusive  jurisdiction  against  which 
Great  Britain  on  its  own  behalf,  and  on  that  of  the  whole  civilized  world, 
protested.  Ko  specification  of  this  sort, he  said,  was  found  in  the  Con- 
vention with  the  United  States  of  America,  and  yet  it  could  not  be 
doubted  that  the  Americans  considered  themselves  as  secured  in  the 
right  of  navigating  Bering  Straits  and  the  sea  beyond  them.  "  It  can 
not  be  expected,"  he  said,  "tliat  England  should  receive  as  a  boon 
that  which  the  United  States  hold  as  a  right  so  unquestionable  as 
not  to  be  worth  recording.  Perhaps  the  simplest  course  after  all  will 
be  to  substitute,  for  all  that  part  of  the  '•projeV  and  'counter  projeV 
which  relates  to  maritime  rights  and  to  navigation,  the  first  two  articles 
of  the  convention  already  concluded  by  the  court  of  St.  Petersburg 
with  the  United  States  of  America  in  the  order  in  which  they  stand 
in  that  convention.  Eussia  can  not  mean  to  give  to  the  United  States 
of  America  what  she  withholds  from  us;  nor  to  withhold  from  us  any- 
thing that  she  has  consented  to  give  to  the  United  States.  Tlie  uni- 
formity of  stipulations  in  pari  materia  gives  clearness  and  force  to 
both  arrangements,  and  will  establish  that  footing  of  equality  between 
the  several  contracting  parties  which  it  is  most  desirable  slnmld  exist 
between  three  powers  whose  interests  come  so  nearly  in  contact  with 
each  other  in  a  part  of  the  globe  in  which  no  other  power  is  concerned." 
British  Case,  Vol.  2,  App.,  73.- 

In  view  of  these  and  similar  declarations  by  British  representatives, 
made  before  the  negotiation  of  the  treaty  of  1825,  it  is  earnestly  con- 
tended that  that  treaty  must  receive  the  same  interpretation  that  would 
be  given  to  the  treaty  of  1824  as  construed  by  Eussia  and  the  United 
States.  And  it  is  said  that  Eussia  and  the  United  States,  before  the 
ratification  of  the  treaty  of  1824,  substantially  agreed  that  that  treaty 
did  not  refer  to  the  waters  of  Bering  Sea,  and,  consequently,  it  is 
argued,  "Pacific  Ocean,"  as  used  in  both  treaties,  must  be  held  not  to 
include  that  Sea. 

The  facts  upon  which  these  ©ontentions,  in  respect  to  the  treaty  of 
1824,  are  based,  may  be  thus  summarized: 

The  treaty  of  1824  was  signed  at  St.  Petersburg  April  5  (17),  1824. 
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Shortly  thereafter  the  Rusaiaii-Aiiicrican  (Company  represented  to  the 
Eussian  GoveiiiiiKMit  tliat  coiiso(|ii('iM',es  iiijiiiioiis  to  its  rij,'litH  ini^'lit 
result  from  its  ratiJication.  T\w.  siibjci-t  was  referred  by  the  Emjieror 
to  a  coiuiiiittee,  at  the  liead  of  \vhi(;]i  was  Count  Nesselrode.  That 
committee,  July  21, 1824,  made  a  report,  wliicli  received  the  approval  of 
the  Emperor.  After  eniimeraiinf^-  the  advinihi^^cs  (liiit  w(mi1(1  accrue  to 
Kussia^  from  carrying-  out  tlie  treaty,  tiie  re[)ort  proceeds:  "7.  That  as 
the  sovereignty  of  Kussia  over  the  coasts  of  Siberia  and  the  Aleutian 
Islands  has  long  been  admitted  by  all  tlie  powers,  it  follows  that  the 
said  coa,sts  and  islands  can  not  be  alluded  to  in  the  articles  of  the  said 
treaty,  which  refers  only  to  the  disputed  territory  .on  the  northwest 
coast  of  America  and  to  the  adjacent  islands;  that,  even  supposing 
the  contrary,  Kussia  has  established  permanent  settlements,  not  only 
on  the  coast  of  Siberia  but  also  on  the  Aleutian  group  of  islands; 
hence,  xVmerican  subjects  could  not,  by  virtue  of  the  second  article  of 
the  treaty  of  April  5-17  land  at  the  maritime  places  there,  nor  carry 
on  sealing  and  fishing  without  the  permission  of  our  commandants  or 
governors.  Moreover,  the  coasts  of  Siberia  and  the  Aleutian  Islands 
are  not  washed  by  the  Southern  Sea,  of  w^hich  alone  mention  is  made 
in  the  first  article  of  the  treaty,  but  bj'  the  Northern  Ocean  and  the 
seas  of  Kamchatka  and  Ohkotsk,  which  form  no  part  of  the  Southern 
Sea  on  any  known  map  or  in  any  geography.  8.  Lastly,  w^e  must  not 
lose  sight  of  the  fact  that,  by  the  treaty  of  April  5-17  all  the  disputes 
to  which  the  regulations  of  September  4  (IG),  1821,  gave  rise,  are  termi- 
nated, wliicli  regulations  were  issued  at  the  formal  and  reiterated 
request  of  the  Russian- American  Company;  that  those  disputes  had 
already  assumed  important  proportions,  and  would  certaiidy  be  renewed 
if  Russia  did  not  ratify  the  treaty,  in  which  case  it  would  be  imi)ossible 
to  foresee  the  end  of  them  or  their  consequences.  These  weighty 
reasons  imiiel  the  majority  of  the  members  of  the  committee  to  state 
as  their  opinion : 

"  That  the  treaty  of  April  5-17  must  be  ratified,  and  that,  for  the  pre- 
vention of  any  incorrect  interpretation  of  that  act,  Gon.  Baron  Tuyll 
may  be  instructed  at  the  proj)er  time  to  make  the  declaration  men- 
tioned in  the  draft  of  the  communication  read  by  Count  Xesselrode. 
The  Minister  of  Finance  and  Acting  State  Counselor  Drushinin,  while 
admitting  the  necessity  of  ratifying  the  treaty  of  April  5-17,  express 
and  place  on  record  the  si)ecial  opinion  hereto  annexed  in  the  proctocol, 
to  the  effect  that  Baron  Tuyll  should  be  instructed  at  the  exchange  of 
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tlio  ratification  of  tliat  treaty  to  stipulate  tliat  the  riglit  office  luintiiig 
and  fishing  granted  by  the  twelfth  article  of  the  said  treaty  shall  extend 
only  from  54°  40'  to  the  latitude  of  Cross  Sound."  U.  S.  Counter 
Case,  156, 157. 

This  report  was  comnuinicatcd  by  the  llussian  ]\Iinister  of  Finance 
to  the  Russian- American  Company,  in  a  communication  which  closed 
with  these  words:  "From  these  documents  the  board  will  see  that,  for 
the  avoi<lance  of  all  misunderstandings  in  the  execution  of  the  above 
mentioned  convention,  and  in  conformity  with  the  desire  of  the  com- 
pany, the  necessary  instructions  have  already  been  given  to  Baron 
Tuyll,  our  minister  at  Washington,  to  the  effect  that  the  northwestern 
coast  of  America,  along  the  extent  of  which,  by  the  provisions  of  the 
convention,  free  trading  and  fishing  are  permitted  subjects  of  the  North 
American  States,  extends  from  54^  40'  northwards  to  Yakutat  (Lering) 
Bay."     U.  S.  Counter  Case,  155. 

The  instructions  received  by  Baron  Tuyll  from  his  Government  were 
communicated  by  him  informally  to  Mr.  Adams,  the  American  Secre- 
tary of  State.  This  appears  from  the  Diary  of  Mr.  Adams,  under  date 
of  December  5,  1824,  at  which  time  the  treaty  of  1824  had  not  been 
approved  by  the  United  States  Senate.  The  account  which  Mr.  Adams 
gives  in  his  Diary  of  Baron  Tuyll's  interview  with  him,  is  as  fol- 
lows: 

"6th,  Monday. — Baron  Tuyll,  the  Russian  Minister,  wrote  me  a  note 
requesting  an  immediate  interview,  in  consequence  of  instructions 
received  yesterday  from  his  court.  He  came,  and  after  intimating  that 
he  was  under  some  embarrassment  in  executing  his  instructions,  said 
that  the  Russian  American  Company,  upon  learning  the  purport  of  the 
northwest  coast  convention,  concluded  last  June  byMr.Middleton,  were 
extremely  dissatisfied  ("ajet6  des  hauts  cris"),  and  by  means  of  their 
influence  had  prevailed  upon  his  Government  to  send  him  these  in- 
structions upon  two  points.  One  was,  that  he  should  deliver,  ui)on 
the  exchange  of  the  ratifications  of  the  convention,  au  explanatory 
note,  i^urporting  that  tlie  Russian  Government  did  not  understand  that 
the  convention  would  give  liberty  to  the  citizens  of  the  United  States 
to  trade  on  the  coasts  of  Siberia  and  the  Aleutian  Islands.  The  other 
was,  to  propose  a  modification  of  the  convention  by  which  our  vessels 
should  be  prohibited  from  trading  on  the  northwest  coast  north  of 
latitude  57.  With  regard  to  the  former  of  these  points  he  left  with 
me  a  minute  in  wiiting. 
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"I  told  liiin  tliat  wc  should  bo  disposed  to  do  everj  thiriff  toacconiino- 
date  the  views  of  his  (joveiiiineiit  that  was  in  our  power,  luit  that  a 
modifieation  of  the  convention  could  be  made  no  otherwise  than  l>y  a 
new  convention,  and  that  the  construction  of  the  contHudion  an  con- 
cluded belonged  to  other  departments  of  the  Qovermnent,  for  which 
the  Executive  had  no  authoriUf  to  stipulate;  that  if  on  the  exchange 
of  the  ratifications  he  should  deliver  to  me  a  note  of  the  purport  of  that 
ivhich  he  now  informally  gave  me,  I  should  give  him  an  answer  of  that 
import,  namely,  that  the  construction  of  treaties  depending  here  upon 
the  judiciary  tribunals,  the  Executive  Government,  even  if  disposed  to 
acquiesce  in  that  of  the  Russian  Government  as  announced  by  him, 
could  not  be  binding  upon  the  courts  nor  upon  this  nation.  I  added 
that  the  convention  would  bo  submitted  immediately  to  the  Senate; 
that  if  anything  affecting  its  construction,  or,  still  more,  modifying  its 
meaning,  were  to  be  presented  on  the  part  of  the  Kussian  Government 
before  or  at  the  exchange  of  ratifications,  it  must  be  laid  before  the 
Senate,  and  could  have  no  other  possible  effect  than  of  starting  doubts 
and  perhaps  hesitation  in  that  body,  and  of  favoring  the  views  of  those, 
if  such  there  were,  who  might  wish  to  defeat  the  ratification  itself  of 
the  convention.  This  was  an  object  of  great  solicitude  to  both  Govern- 
ments, not  only  for  the  adjustment  of  a  difficult  question  which  had 
arisen  between  them,  but  for  the  promotion  of  that  harmony  which  was 
so  mu(;h  in  the  policy  of  the  two  countries,  which  might  emphatically 
be  termed  natural  friends  to  each  other.  If,  therefore,  he  would  per- 
mit me  to  suggest  to  him  what  I  thought  would  be  his  best  course,  it 
would  be  to  wait  for  the  exchange  of  the  ratifications  and  make  it  purely 
and  simply ;  that  afterwards,  if  the  instructions  of  his  Government  were 
imperative,  he  might  present  the  note,  to  which  I  now  informed  him 
what  would  be  in  substance  my  answer.  It  necessarily  could  not  be 
otherwise.  But  if  his  instructions  left  it  discretionary  with  him,  he 
would  do  still  better  to  inform  his  government  of  the  state  of  things 
here,  of  the  purport  of  our  conference,  and  of  what  my  answer  must  be 
if  he  should  present  the  note.  I  believed  his  court  would  then  deem 
it  best  that  he  should  not  present  the  note  at  all.  Their  apprehensions 
had  been  excited  by  an  interest  not  very  friendly  to  the  good  under- 
standing between  the  United  States  and  Russia.  Our  merchants 
would  not  go  to  trouble  the  Russians  on  the  coast  of  Siberia  or  noTth 
of  the  fifty-seventh  degree  of  latitude,  aud  it  was  wisest  uot  to  put 
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such  fancies  into  their  heads.  At  least,  the  Imperial  Govennnent 
niiylit  wait  to  see  the  operation  of  the  convention  before  taking  any 
further  step,  and  I  was  contidcnt  they  wouhl  hear  no  complaint  result- 
ing from  it.  If  they  should,  then  would  be  the  time  for  adjusting  the  con- 
struction or  negotiating  a  modification  of  the  convention;  and  whoever 
might  be  at  the  head  of  the  administration  of  the  United  States,  he 
might  be  assured  that  every  disposition  would  be  cherished  to  remove 
all  causes  of  dissatisfaction  and  to  accommodate  the  wishes  and  the 
just  policy  of  the  Emi)eror. 

"  The  Baron  said  that  these  ideas  had  occurred  to  himself ;  that  he  had 
made  this  application  in  pursuance  of  his  instructions,  but  he  was 
aicare  of  the  distribution  of  powers  in  our  Constitution  and  of  the 
incompetency  of  the  Executive  to  adjust  questiotis.  lie  would,  tliere- 
fore,  wait  for  the  exchange  of  the  ratifications  without  presenting 
his  note,  and  reserve  for  future  consideration  whether  to  present  it 
shortly  afterwards  or  to  inform  his  court  of  what  he  had  done  and  ask 
their  furtlier  instru(;tions  as  to  what  he  shall  definitively  do  on  the  sub- 
ject. He  therefore  requested  me  to  consider  what  had  now  passed 
between  us  as  if  it  had  not  taken  place  ("  non  a  venu"),  to  which  I  readily 
assented,  assuring  him,  as  I  had  done  heretofore,  that  the  President 
had  the  highest  personal  confidence  in  him  and  in  his  exertions  to  foster 
the  harmony  between  the  two  countries.  I  reported  immediately  to  the 
President  the  substance  of  this  conversation,  and  he  concurred  in  the 
propriety  of  the  baron's  final  determination."  Memoirs  of  John  Quimy 
Adams,  Vol.  0,  p.  435. 

In  conformity  (it  may  be  assumed)  with  Mr.  Adams'  advice  or  inti- 
mations Baron  Tuyll  forebore  to  file  any  official  note  upon  the  subject 
prior  to  the  ratification  of  the  treaty  by  the  United  States.  The 
treaty  having  been  ratified  January  15,  1825,  and  January  25,  1825, 
Baron  Tuyll,  under  instructions  from  his  Government,  filed  in  the 
Department  of  State,  the  following  Explanatory  Note: 

"  Explanatory  note  to  be  presented  to  the  Government  of  the  United 
States  at  the  time  of  the  exchange  of  ratifications,  with  a  view  to 
removing  with  more  certainty  all  occasion  for  future  discussions,  by 
means  of  which  it  will  be  seen  that  the  Aleutian  Islands,  the  coast  of 
Siberia,  and  the  Russian  possessions  in  general  on  the  northwest  coast 
of  America  to  59^  30' of  north  latitude  are  positively  excepted  from 
the  liberty  of  hunting,  fishing,  and  commerce  stipulated  in  favor  of 
citizens  of  the  United  States  for  ten  years. 
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''This  secni8  to  be  only  a  natural  consequcnro  ot  ine  stipulations 
aj?rec(l  upon,  (or  tlie  coasts  of  Siberia  are  washed  by  the  Sea  of 
Okhotsk,  the  Sea  of  Kanischatka,  and  the  Icy  Sea,  and  not  by  the 
South  Sea  mentioned  in  the  first  article  of  the  convention  of  Ai)ril  5 
(17),  1824.  The  Aleutian  Islands  are  also  washed  by  the  Sea  of  Kam- 
schatka,  or  Northern  Ocean. 

"It  is  not  the  intention  of  liussia  to  impede  the  free  navigation  of 
the  Pacific  0(;ean.  She  would  be  satisfied  with  causing  to  be  recog- 
nized, as  well  as  understood  and  placed  beyond  all  manner  of  doubt, 
tlie  i)rinciple  that  beyond  59°  30'  no  foreign  vessel  can  approach  her 
coasts  and  her  islands,  nor  fish  nor  hunt  within  the  distance  of  two 
marine  leagues.  This  will  not  prevent  the  reception  of  foreign  vessels 
whicli  have  been  damaged  or  beaten  by  storm."  U.  S.  Case,  Vol.  1,  Ajfi'., 
275)  Memoirs  of  John  Qniney  Adams,  Vol.  6,  j>.  435. 

In  respect  to  these  matters  Mr.  Blaine  observed:  "Of  course  his 
(Baron  Tuyll's)  act  at  that  time  did  not  aflect  the  text  of  the  treaty 
but  it  phiced  iu  the  hands  of  the  Government  of  the  United  States  an 
unotlicial  note  which  significantly  told  what  Eussia's  construction  of 
the  treaty  would  be  if,  unhappily,  any  difference  as  to  its  meanin'»- 
should  arise  between  the  two  governments.  But  Mr.  Adams'  friendly 
intimation  removed  all  danger  of  dispute,  for  it  conveyed  to  Russia  the 
assurance  that  the  treaty  as  negotiated  contained,  in  efie(;t,  the  pro- 
visions which  the  Russian  note  was  designed  to  supply.  From  that 
time  until  Alaska,  with  all  its  rights  of  land  and  water,  was  trans- 
ferred to  tlie  United  States — a  period  of  forty-three  years — no  actor  word 
on  the  part  of  either  government  ever  impeached  the  full  validity  of  the 
treaty  as  it  was  understood  both  by  Mr.  Adams  and  Baron  Tuyll  at  the 
time  it  was  formally  j)roclaimed.  While  these  important  matters  were 
transpiring  in  Washington  negotiations  between  Russia  and  England 
(ending  in  the  treaty  of  1825)  were  in  progress  in  St.  Petersburg.  The 
instructions  to  Baron  Tuyll  concerning  the  Russian-American  treaty 
were  fully  reflected  in  the  care  with  which  the  Anglo-Russian  treaty 
was  constructed — a  fact  to  which  I  have  already  adverted  iu  full. 
There  was,  Indeed,  a  possibility  that  the  true  meaning  of  the  treaty  with 
the  United  States  might  be  misunderstood,  and  it  was,  therefore,  the 
evident  purpose  of  the  Russian  Government  to  make  the  treaty  with 
England  so  plain  and  so  clear  as  to  leave  no  room  for  doubt  and  to 
baffle  all  attempts  at  misconstruction.  The  Government  of  the  United 
States  finds  the  full  advantage  to  it  in  the  caution  taken  by  Russia  in 
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1825,  and  can,  tli«;refore,  qnote  tlic  Anglo  Russian  treaty  witli  the  utmost 
conli(l('iu-e  that  its  meaning  can  not  bo  changed  from  that  clear,  unmis- 
takable text  which  throughout  all  the  articles  sustains  the  American 
contention.  The  Explanatory  Note  filed  with  this  Government  by  Baron 
Tuy  11  is  so  plain  in  its  text  that  after  the  lapse  of  sixty-six  years  the  exact 
nu'aning  can  neither  be  misapprehended  nor  misrepresented.  It  draws 
the  distinction  between  the  Pacific  Ocean  and  the  waters  now  known 
as  the  Bering  Sea  so  particularly  and  so  perspicuously  that  no  answer 
can  be  made  to  it.  It  will  bear  the  closest  analysis  in  every  particular. 
It  is  not  the  intention  of  Russia  to  impede  the  free  navigation  of  the 
Pacific  Ocean.  This  frank  and  explicit  statement  shows  with  what 
entire  good  faith  Russia  had  withdrawn  in  both  treaties  the  offensive 
Ukase  of  Alexander  so  far  as  the  Pacific  Ocean  was  made  subject  to  it. 
Another  avowal  is  equally  explicit,  viz,  that  the  coast  of  Siberia,  the 
northwest  coast  of  America  to  59°  30'  north  latitude — that  is,  down  to 
59'°  30',  the  explanatory  note  reckoned  from  north  to  south — and  the 
Aleutian  Islands  are  positively  excepted  from  the  liberty  of  hunting, 
fishing,  and  commerce,  stipulated  in  favor  of  citizens  of  the  United 
States  for  ten  years."     U.  S.  Case,  Vol.  I,  App.,  377,  278. 

It  seems  to  me  that  the  interview  between  Baron  Tuyll  and  Mr. 
Adams  is  of  far  less  consequence  than  that  attached  to  it  by  Mr.  Blaine. 
Nor,  in  my  judgment,  are  the  inferences  which  he  draws  from  it  justi- 
fied by  the  facts  as  disclosed  by  the  Russian  documents  and  by  the 
Diary  of  Mr.  Adams. 

Recurring  to  the  treaty  of  1824,  it  will  be  remembered  that  Article  1 
secured  to  the  respective  citizens  and  subjects  of  the  contracting 
powers  freedom  of  navigation  and  fishing  in  every  part  of  the  Great 
Ocean  commonly  called  the  Pacific  Ocean,  or  South  Sea,  and  also  the 
right  to  resort  to  coasts  upon  points  not  then  occupied  for  the  purpose 
of  trading  with  the  natives,  subject  to  or  saving  the  restrictions  and 
conditions  prescribed  in  the  succeeding  aricles.  Among  those  con- 
ditions were:  1.  By  Article  II,  citizens  of  the  United  States  should 
not  resort  to  any  point  where  there  was  a  Russian  establishment 
without  the  permission  of  the  Government  or  commander,  and  the 
subjects  of  Russia  should  not  resort,  without  permission,  to  any  estab- 
lishment of  the  United  States  upon  the  northwest  coast.  2.  By 
Article  III,  neither  the  United  States  nor  its  citizens  should  form 
any  establishment  upon  the  northwest  coast  of  America,  nor  in  the 
islands  adjacent,  to  the  north  of  fifty-four  degrees  and  forty  minutes  of 
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north  latitiulo,  and  that,  in  the  same  manner,  there  shall  \)o  none 
formed  by  Kussian  snbjcc.t.s  or  under  the  authority  of  Russia  south  of 
the  same  parallel.  IJut  by  Article  IV  it  was  ]>rovid('d  that  for  a  ]»erio(l 
often  years  the  ships  of  either  country  might  frecpient  tin;  intciior 
seas,  gulfs,  harbors,  and  creeks,  upon  the  coast  mentioned  in  the  pre- 
ceding article,  for  the  purpose  of  fishing  and  trading  with  the  natives 
of  the  country. 

Now  it  is  apparent  from  the  proceedings  of  the  l^esselrode  confer- 
ence of  July  21,  1824,  the  Diary  of  Mr.  Adams,  and  the  Explanatory 
Note  of  Baron  Tuyll,  that  the  Russian-American  Company  were  not  at 
all  disturbed  by  the  broad  recognition  in  Article  I  of  freedom  of  navi- 
gation and  (ishing  tliroughout  the  whole  of  the  Great  Ocean.  Their 
uneasiness  had  reference  to  the  possibility  that  the  treaty  could  be 
construed  as  giving  the  right  for  ten  years  to  trade  on  the  coast  of 
Siberia  and  the  Aleutian  Islanrls.  The  substance  of  the  answer  made 
by  the  Russian  Government  to  the  Russian-American  Company  was 
that  the  article  of  the  treaty  reserving  the  right  to  resort  for  ten  years 
to  certain  "interior  seas,  gulfs,  harbors,  and  creeks"  referred  to  the 
waters  that  washed  the  coast  mentioned  in  Article  III,  which  was 
the  coast  most  in  dispute  between  the  two  countries,  and,  therefore, 
did  not  authorize  citizens  of  the  United  States  to  trade  on  the  coasts 
of  Siberia  and  the  Aleutian  Islands  which  were  never  in  dispute,  and 
over  which  Russia  for  a  long  time,  and  without  question,  had  exercised 
sovereign  authority;  in  other  words,  that  the  inivilcge  of  trading  for 
ten  years  did  not  extend  to  the  coast  of  Siberia,  or  to  the  Aleutian 
Islands,  or  to  the  Russian  possessions  in  general  on  the  entire  north- 
west coast  of  America,  but  only  to  the  coasts,  embracing  the  territory 
in  dispute  between  the  two  countries,  south  of  59°  30'  north  latitude. 
Nowhere  in  the  documents  referred  to  is  there  a  suggestion  that  Rus- 
sia understood  the  treaty  of  1824  as  reserving  to  itself  any  peculiar  or 
paramount  authority  over  the  waters  of  the  Pacific  Ocean  outside  of  the 
ordinary  limit  of  territorial  jurisdiction.  The  only  part  of  any  docu- 
ment implying  that,  in  the  judgment  of  the  Russian  authorities,  the 
treaty  had  no  reference  to  Bering  Sea,  is  the  statement  incidentally 
in  the  proceedings  of  the  Nesselrode  Conference  and  in  the  Explanatory 
Note  of  Baron  Tuyll,  to  the  effect  that  the  coasts  of  Siberia  and  the 
Aleutian  Islands  were  not  Avashed  "-by  the  Southern  Sea"  mentioned 
in  Article  II.  But  there  is  no  evidence  in  Mr.  Adams's  Diary  that  he 
assented  tP  this  view.    He  waived  any  discussion  of  the  question. 
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It  was  impossible  for  him  to  luvve  assented  to  the  views  of  Baron  Tiiyll 
exeei)t  upon  the  theory  that  he  recognized  the  treaty  of  1821  as  having: 
no  reference  at  all  to  the  waters  of  the  Bering  Sea  as  part  of  the  Great 
Ocean  commonly  called  the  Pacitic  Ocean  or  South  Sea,  a  conclusion  at 
variance  with  all  that  he  contended  for  throuuhont  the  negotiations 
arising  from  the  Ukase  of  1821.  In  my  opinion,  Mr.  Blaine  was  mistaken 
in  saying  that  Mr.  Adams  expressed  his  concurrence  in  Baron  Tuyll's 
interpretation  of  the  treaty  of  1824.  It  is,  I  think,  quite  clear  that  Mr. 
Adams  prudently  witlihold  any  expression  of  his  opinion,  disclaiming 
authority  in  himself  or  in  the  President  of  the  United  States  to  change 
or  give  any  binding  interpretation  of  the  treaty.  He  frankly  stated  to 
I  >aron  Tuyll  that  the  treaty  as  made  must,  when  ratified,  be  carried  out 
according  to  its  proper  interpretation  and  meaning.  He  warned  him 
that  if,  on  the  exchange  of  the  ratifications,  he  should  deliver  a  note  of 
the  purport  of  that  informally  delivered,  he,  Mr.  Adams,  should  tell 
him  "that  the  construction  of  treaties  depending  here  upon  the  judi- 
ciary tribunals,  the  Executive  Government,  even  if  disposed  to  acqui- 
esce in  that  of  the  liussian  Government  as  announced  by  him,  could 
not  be  binding  upon  the  courts  nor  upon  this  nation."  Baron  Tuyll 
distinctly  said  that  he  understood  the  relations  subsisting  in  Amer- 
ica between  the  executive  and  judicial  departments  of  Government. 
So  that  the  utmost  that  can  be  said  is,  that  the  United  States  had  notice, 
before  the  ratification  of  the  treaty  of  1824,  of  the  interpretation  which 
Russia,  possibly,  at  some  future  time,  would  ])lace  upon  the  treaty,  so 
far  as  it  embraced  the  subject  to  which  Baron  Tuyll  referred  in  Ids 
Explanatory  Kote. 

The  material  inquiry,  however,  is  whether  Great  Britain  had  any 
notice  of  what  took  place  in  the  interview  between  Baron  Tuyll  and 
Mr.  Adams.  This  question  must  be  answered  in  the  negative.  It  is 
not  claimed  that  the  Explanatory  Note  of  Baron  Tuyll  was  ever  pub- 
lished or  brought  to  light  from  the  files  of  the  State  Department  of 
the  United  States  uutil  it  was  produced  in  this  case.  iSTor  is  it  pre- 
tended that  a  copy  of  it  was  ever  sent  to  Great  Britain.  The  only 
document  relied  upon  to  show  knowledge  uiJon  the  part  of  Great 
Britain  of  the  interpretation  placed  by  the  United  States  ui>on  the 
treaty  of  1824  is  the  letter  of  Mr.  Addington,  the  British  representa- 
tive at  Washington,  written  August  2, 1824,  to  Mr.  George  Canning.  Mr. 
Addington  said:  "A  convention  concluded  between  this  Government 
and  that  of  liussia  for  the  settlement  of  the  respective  tlainis  of  the 
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two  iiafcioiis  to  the  intercourse  with  (lie  iiortliwcstorn  coast  of  America 
rciicliod  tlie  l)ei);irtrn('.iit  of  State  a  few  days  since.  The  main  points 
determined  by  this  instrumont  are,  as  far  as  I  can  colIc(;t  from  the 
American  Secretary  of  State,  (1)  tlie  enjoyment  of  a  free  and  unre- 
stricted intercourse  by  each  nation  witli  all  the  settlements  of  the  other 
on  the  northwest  coast  of  America,  and  (2)  a  stipulation  tliat  no 
new  settlements  shall  be  formed  by  liussia  south,  or  by  the  United 
States  north,  of  latitude  54°  40'.  The  question  of  the  marc  clausxm, 
the  sovereignty  over  which  was  asserted  by  the  Emperor  of  Kussia 
in  his  celebrated  Ukase  of  1821,  but  virtually,  if  not  expressly,  re- 
nounced by  a  subsequent  declaration  of  that  sovereign,  has,  Mr. 
Adams  assures  me,  not  been  touched  upon  in  the  above-mentioned 
treaty.  Mr.  Adams  seemed  to  consider  any  formal  stipulation  record- 
ing that  renunciation  as  unnecessary  and  supererogatory."  British 
Case,  App.  Vol.  2,  p.  66. 

It  is  to  be  observed,  in  reference  to  this  letter,  that  it  was  written 
many  months  prior  to  the  interview  with  Baron  Tuyll,  and  only  a  few 
days  after  the  treaty  of  1824  had  reached  the  United  States  Depart- 
ment of  State.  Besides,  if  the  writer  of  that  letter  understood  Mr. 
Adams  to  say  that  the  question  of  free  navigation  and  fishing  by  the 
citizens  and  subjects  of  Russia  and  the  United  States  in  the  Pacific 
Ocean  had  "not  been  touched  upon  in  the  treaty"  of  1824,  it  is  clear 
that  he  must  have  wholly  misapprehended  the  observations  of  the 
American  Secretary  of  State.  The  treaty,  upon  its  face,  shows  just  the 
contrary.  M.  de  Poletica,  it  will  be  remembered,  at  the  very  outset  of 
the  negotiations  between  Eussia  and  the  United  States,  expressly 
waived  the  question  of  the  right  of  Eussia  to  regard  the  whole  sea 
between  the  North  American  and  Asiatic  continents  north  of  51° 
north  latitude  on  one  side  and  45°  north  latitude  on  the  other  side, 
as  a  "  shut  sea,"  and  only  insisted  upon  Russia's  riglit,  as  a  means 
of  protecting  its  colonial  industries  and  trade,  to  prevent  foreign 
vessels  from  coming  nearer  to  her  coasts  that  100  Italian  miles.  If  Mr. 
Adams  said  to  Mr.  Addington  that  the  question  of  mare  clausum  had 
not  been  touched  upon  in  the  treaty  of  1824  he  meant  only  that  the 
question  of  mare  clausum,  or  "shut  sea,"  as  stated  in  its  broadest 
aspect,  but  expressly  waived,  by  M.  Poletica,  had  not  been  specifically 
disposed  of  by  that  treaty.  He  could  not  have  said  that  the  right  of 
the  subjects  and  citizens  of  the  two  countries  to  frcel}'  navigate  and 
fish  in  the  open  waters  of  the  sea  was  left  untouched  by  the  treaty  of 

1824. 
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Tliat  Great  Britain  sicfiiofl  tlie  treaty  of  1S25  witliont  any  knowledge 
that  the  treaty  of  182i  would  be  interpreted  otherwise  than  by  its 
words,  according'  t-o  their  natural  signification,  is  shown  .by  the  letter 
of  ^Ir.  Stratford  Canning  (who  negotiated  the  treaty  of  1825)  to  Mr. 
George  Canning,  under  date  of  April  3-15,  1825,  in  which  he  said: 
"Keferring  to  the  American  treaty,  I  am  assured  as  well  by  Count 
Nesselrode  as  by  Mr.  Middleton  [the  American  minister  at  St.  Peters- 
burg] that  the  ratification  of  that  instrument  was  not  accompanied  by 
any  explanations  calculated  to  modify  or  afiect  in  any  way  the  force 
and  meaning  of  its  articles.  But  I  understand  that  at  the  close  of  the 
negotiation  of  that  treaty  a  protocol,  intended  by  the  Russians  to  fix 
more  specifically  the  limitations  of  the  right  of  trading  with  their  pos- 
sessions, and  understood  by  the  American  envoy  as  having  no  such 
effect,  was  drawn  up  and  signed  by  both  parties.  No  reference  what- 
ever was  made  to  this  paper  by  the  Russian  i)lenii)otentiaries  in  the 
course  of  my  negotiations  with  them:  and  you  are  aware,  sir,  that  the 
articles  of  the  convention  which  I  concluded  depend  for  their  force 
entirely  on  the  general  acceptation  of  the  terms  in  which  they  are 
expressed."  It  does  not  appear  that  any  such  protocol  was  ever,  in 
fact,  executed;  at  any  rate,  we  have  no  evidence  that  it  was  executed. 

If  this  were  a  case  between  the  United  States  and  Russia,  involving 
the  question  as  to  whether  the  treaty  of  1824,  in  using  the  words 
"Pa'jific  Ocean,"  covered  the  waters  of  Bering  Sea,  other  considera- 
tions might  possibly  arise  than  tliose  which  must  determine  that  ques- 
tion under  the  treaty  of  1825  with  Great  Britain.  Here  the  inquiry  is 
whether  Great  Britain  and  Russia  in  that  treaty  referred  to  "  J\acific 
Ocean"  as  including  Bering  Sea.  And  that  inquiry  can  only  be  deter- 
mined, apart  from  the  words  of  the  treaty  itself,  by  what  passed  between 
the  representatives  of  those  two  countries  during  the  negotiations 
resulting  in  the  treaty  between  them,  of  which  the  only  evidence  is 
found  in  the  letters  and  ollicial  documents  having  reference  to  those 
negotiations. 

Did  Russia  and  Great  Britain  intend  that  Article  I  of  the  treaty  ol 
1825,  by  which  those  powers  agreed  that  their  respective  subjects 
"  shall  not  be  troubled  or  molested  in  any  part  of  the  Great  Ocean  com- 
monly called  the  Pacific  Ocean,  either  in  navigating  the  same  or  in 
fishing  therein,"  should  be  applicable  to  Bering  Sea?  Did  either  Gov- 
ernment at  the  time  the  negotiations  were  opened,  or  when  the  treaty 
was  concluded,  regard  Bering  Sea  as  outside  of  the  ocean  "commoidy 
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called  the  Pacific  Ocean"?  In  view  of  tlic  grounds  upon  wliich  Great 
Britain,  dniing  negotiations  extendingover  three  years,  steadily  rested 
its  objections  to  the  Ukase  of  1821,  can  it  be  i)resuined  or  snj)i»oscd 
that  slie  intended  to  leave  that  Ukase  in  force  as  to  the  waters  of  iier- 
ing  Sea  and  thereby  recognize  the  right  of  Ilussia  to  prohibit  British 
vessels  from  approaching  any  of  the  coasts  of  that  sea  nearer  than  lOO 
Italian  miles? 

It  seems  to  me  that  these  questions  must  all  be  answered  in  the 
negative.  What  waters,  according  to  the  understanding  of  Russia,  at 
the  date  of  the  treaty,  were  in  fact  embraced  in  the  Pacific  Ocean? 
Upon  this  point  there  is  scarcely  room  for  doubt.  In  the  letter  of 
Baron  Nicolay,  dated  November  12,  1821,  in  which  he  gave  notice  to 
the  British  Government  of  the  Ukase  of  1821,  he  states  that  the  pos- 
sessions of  Kussia  *•  extend  on  the  northwest  coast  of  America  from  the 
Bering  Strait  to  the  fifty-first  degree  of  north  latitude,  as  well  as  on 
the  coast  of  Asia  opposite  and  on  the  adjacent  islands,  from  the  same 
strait  to  forty  five  degrees,"  and  that  if  "  the  Imperial  Government  had 
strictly  the  right  to  close  to  foreigners  that  portion  of  the  Pacific 
Ocean  which  is  bounded  by  our  ])ossessions  in  America  and  Asia,  a 
Jortiori,  the  right  in  virtue  of  which  it  has  just  adopted  a  much  less 
restrictive  measure  should  not  be  called  in  question."  In  the  letter, 
already  referred  to,  of  February  28,  1822,  in  which  M.  Poletica  stated 
fully  the  grounds  upon  which  Kussia  based  the  Ukase  of  1821,  he 
stated  that  the  tirst  discoveries  of  Kussia  on  the  northwest  coast  of 
America  went  back  to  the  time  of  Peter  I,  and  belonged  to  the  attempt 
made  towards  the  end  of  his  reign  "  to  find  a  passage  from  the  Icy  Sea 
into  the  Pacific  Ocean";  imidying  that  the  Icy  Sea,  which  is  now 
known  as  the  Arctic  Ocean,  was  connected  with  the  Pacific  Ocean. 
In  the  same  letter,  in  which  he  describes  the  limits  assigned  to  Kussian 
possessions  by  the  Ukase  of  1821,  M.  Poletica  states  that  "the  Russian 
possessions  in  the  Pacific  Ocean  extend  on  the  northwest  coast  of 
A  merica  from  Bering  Strait  to  the  fifty-first  degree  of  north  latitude,  and 
ou  the  opposite  side  of  Asia  and  the  islands  adjacent  from  the  same  strait 
to  the  forty-fifth  degree."  It  thus  appears  that  Eussia,  by  its  repre- 
sentatives, in  language  too  clear  to  admit  of  doubt  as  to  its  meaning, 
regarded  all  of  its  i)ossessions  on  the  northwest  coast  of  America, 
extending  from  Bering  Strait  to  the  fifty-first  degree  of  north  latitude, 
as  being  on  the  Pacific  Ocean. 

It  is  equally  clear  that  Great  Britain  so  understood  the  mattoi*.    In 
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no  dispatch  emanating  from  the  British  Foreign  OflBce  is  there  any- 
thing indicating  that,  in  its  judgment,  Bering  Sea  was  not  a  part  of 
the  Great  Ocean  conmionly  called  the  Pacific  Ocean,  or  that  its  Gov- 
ernment was  concerned  simply  about  navigation  and  fishing  in  the 
waters  south  of  the  Alaskan  Peninsula,  which  washed  the  shores  of  the 
l)articular  territory,  limited  in  extent,  and  then  in  dispute  between  that 
country  and  Itussia.  On  the  contrary,  in  the  ;projct  of  a  convention 
which  Mr.  George  Canning,  on  the  12th  of  July,  1821,  prepared  for  the 
consideration  of  Russia,  it  distinctly  appears  that  Great  Britain  con- 
templated a  treaty  covering  all  the  coasts  and  waters  on  the  Xorth 
American  coast  from  Bering  Strait  southward.  Article  i  in  that 
draft  provided:  "It  is  agreed  between  the  high  contracting  parties 
that  their  respective  subjects  shall  enjoy  the  right  of  free  navigation 
along  the  whole  extent  of  the  Facijie  Ocean,  comprehending  the  sea 
within  Bering  Straits,  and  shall  be  neither  troubled  nor  molested  in 
carrying  on  their  trade  and  fisheries,  in  all  parts  of  the  said  ocean, 
either  to  the  northicard  or  southward  thereof;  it  being  well  understood 
that  the  said  right  of  fishery  shall  not  be  exercised  by  the  subjects  of 
either  of  the  two  powers  nearer  than  two  marine  leagues  from  the 
respective  possessions  of  the  other." 

In  his  letter  inclosing  this  projet  to  Sir  Charles  Bagot,  the  British 
minister  at  St.  Petersburg,  Mr.  Canning  said:  "Your  Excellency 
will  observe  that  there  are  but  two  i)oiiits  which  have  struck  Count 
Lieven  as  susceptible  of  any  question.  The  first  is  the  assumption 
of  the  base  of  the  mountains,  instead  of  the  summit,  as  the  line 
of  boundary;  the  second,  the  extension  of  the  right  of  the  naviga- 
tion of  the  Pacific  to  the  sea  beyond  Bering  Straits.  As  to  the 
second  point,  it  is,  perhaps,  as  Count  Lieven  remarks,  new.  But 
it  is  to  be  remarked,  in  return,  that  the  circumstances  under  which 
this  additional  security  is  required  will  be  new  also.  Bj^the  territorial 
demarcation  agreed  to  in  this  '■projcf,  Russia  will  become  possessed, 
in  acknowledged  sovereignty,  of  both  sides  of  Bering's  Straits.  The 
power  which  could  think  of  making  the  Pacific  a  mare  clausum  may  not 
unnaturally  be  supposed  capable  of  a  disposition  to  apply  the  same 
character  to  a  strait  comi>rehended  between  two  shores  of  which  it 
becomes  the  undisputed  owner;  but  the  shutting  up  of  Bering 
Straits,  or  the  power  to  shut  them  up  hereafter,  would  be  a  thing  not 
to  be  tolerated  by  England.  Nor  could  we  submit  to  be  excluded, 
cither  positively  or  constructively,  from  a  sea  in  which  the  skill  and  sci- 
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ence  of  our  seamen  has  been  and  is  still  employed  in  enterprises  inter- 
esting not  to  this  country  alone,  but  to  the  wiiolo  <;ivili/,('(l  world.  Tlie 
protection  ^ivcMi  by  the  convention  to  the  Ainciif^an  c(tasts  of  (rju-h 
power  may  (if  it  is  tiionj;iit  necessary)  be  extciKled  in  tei-ms  to  the 
coasts  of  tiie  Russian  Asiatic  territory;  but  in  some  way  or  other,  if 
not  in  the  form  now  prescribed,  the  free  navigation  of  Bering's  Straits 
and  of  the  seas  beyond  them  must  be  secured  to  us."  British  Case^ 
Vol.  3,  App.  65. 

Of  course  Mr.  Canning,  when  he  framed  the  above  draft  of  a  conven- 
tion regarded  the  waters  immediately  south  of  "the  sea  within  Ber- 
ing Strait"  as  part  of  the  Pacific  Ocean.  The  same  draft  shows  that 
he  contemplated  the  settlement  of  the  rights  of  the  two  nations  on  the 
entire  coasts  and  in  all  the  waters  south  of  Bering  Strait.  And  such 
evidently  was  the  purpose  of  Russia,  which  offered  a  counter-2>»'<ye<  of  a 
convention,  to  settle,  "according  to  the  principle  of  mutual  accommo- 
dation, the  boundary  between  their  possessions  and  settlements  on  the 
northwest  coast  of  America,  as  well  as  divers  questions  relating  to 
commerce,  navigation,  and  fishing  by  their  respective  subjects  in  the 
Pacific  Ocean."  After  defining  the  line  of  demarcation  between  the 
I)ossessions  of  the  two  high  contracting  parties  on  the  northwest  coast 
of  America  and  the  adjacent  islands,  and  according  to  the  vessels  and 
the  subjects  of  the  two  powers  the  right  in  the  possessions  of  the  two 
powers,  as  defined,  for  ten  years  "  to  freely  frequent  the  gulfs,  harbors, 
and  creeks  in  those  parts  of  the  islands  and  of  the  coast  which  are  not 
occupied  by  either  Russian  or  English  settlements,  and  there  to  engage 
in  fishing  and  commerce  with  the  natives  of  the  country,"  the  Russian 
counter-projet  proceeds:  "Art.  IV.  In  future  no  settlement  shall  be 
formed  by  His  Britannic  Majesty's  subjects  within  the  limits  of  Russian 
possessions  set  out  in  Articles  I  and  11,  and,  in  like  manner,  none  shall 
be  formed  by  the  subjects  of  His  Majesty  the  Emperor  of  all  the  Russias 
outside  of  the  said  limits.  Art.  V.  Tlie  High  Contracting  Parties  stipu- 
late moreover,  that  their  respective  subjects  will  have  the  right  to 
freely  navigate  the  tchole  extent  of  the  Pacific  Ocean,  both  towards  the 
north  and  south,  without  any  hindrance  whatever,  and  that  they  will 
enjoy  the  right  of  fishery  in  the  high  seas,  but  that  this  latter  right  shall 
never  be  exercised  m  ithin  a  distance  of  two  marine  leagues  from  the 
coast  or  possessions — whether  Russian  or  British.  Art.  VI.  His  Majesty 
the  Emperor  of  all  the  Russias,  being  anxious  to  give  a  special  proof  of 
his  regard  for  the  interests  of  His  Britannic  Majesty's  subjects,  and  to 
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render  more  useful  the  success  of  the  enterprises  wliich  will  eventually 
result  in  the  discovery  of  a  passage  on  the  nortli  of  the  American  conti- 
nent, consents  that  the  freedoia  of  navigation  mentioned  in  the  preced- 
ing article  shall  apply,  under  the  same  conditions,  to  Beriug  Strait, 
and  to  the  sea  situated  to  the  northward  of  said  strait.  Art.  VII.  Any 
Itussian  or  British  ships  navigating  the  Pacific  Ocean  and  the  sea 
above  mentioned  that  uiay  be  obliged,  by  storms  or  by  damages,  to 
take  refuge  in  the  respective  ports  of  the  High  Contracting  Parties, 
shall  be  allowed  to  refit  therein,  and  to  take  aboard  everything  neces- 
sary, and  to  sail  away  again  freely,  without  paying  any  other  charges 
than  port  and  lighthouse  dues,  which  shall  be  the  same  as  those  paid 
by  national  vessels."    British  Case,  Vol.  2,  App.,  68,  69. 

Is  it  not  apparent  from  this  coiintcY -projet  that  Russia  regarded 
the  "sea  situated  to  the  northward"  of  Bering  Strait,  that  is,  the  Arctic 
Sea,  as  being  separated  from  the  Pacific  Ocean  only  by  the  waters  of 
that  Strait,  and  therefore  that  what  is  now  called  Bering  Sea  was 
regarded  by  the  Government  of  that  country  as  part  of  the  Pacific 
Ocean?  If  Russia  did  not  then  regard  Bering  Sea  as  a  part  of  the 
Pacific  Ocean,  it  would  follow  that  the  privilege  given  by  Article  VII 
of  the  Gonnter-projet  to  "Russian  or  British  ships  navigating  the 
Pacific  Ocean  and  the  sea  above  mentioned''''  (the  sea  north  of  Bering 
Strait)  to  take  temporary  refuge,  in  case  of  storms  or  damage,  in  the 
respective  ports  of  the  two  countries,  could  not  be  exercised  by  a 
British  vessel  navigating  Bering  Sea.  A  purpose  to  make  such  a  dis- 
tinction ought  not  to  be  imputed  to  Russia.  It  ought  not  to  be  sup- 
posed that  Russia  intended  to  assent  to  the  navigation  by  British 
vessels  of  Bering  Strait  and  the  sea  to  the  northward  of  it,  and  yet 
restrict  the  right  of  navigation  in  the  waters  immediately  south  of 
Bering  Strait.  This  supposition  is  entirely  inconsistent  with  the 
declaration  in  the  conn ter-^ roje^  that  the  treaty  which  the  two  govern- 
ments were  seeking  to  negotiate  had  in  view  the  settlement  of  ques- 
tions relating  to  commerce,  navigation,  and  fishing  by  their  respective 
subjects  "  in  the  Pacific  Ocean." 

The  documentary  evidence  to  which  we  have  referred  all  tends  to  show 
that  Great  Britain  was  chiefly  concerned  about  the  assumi)tion  by  Rus- 
sia, in  the  Ukase  of  1821,  of  exclusive  dominion  over  the  Pacific  Ocean, 
and  that  it  regarded  the  question  of  territorial  limits  on  the  continent 
of  America  as  subordinate  and  relatively  unimportant.  It  earnestly 
sought  the  repeal  of  an  edict  that  asserted  ••exclusivejuiisdictiou  over 
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an  oconii  of  uiimciisnicd  extent."  It  witlulrew  its  otTer  fo  establish 
"an  exclusive  (isliery  of  two  le:i.niies  froMi  llie  coasts"  of  the  respective 
countries,  and  su<jf;('ste(l  that  one  h'si^iie  to  encli  power  on  its  own 
coasts,  as  lecof^iiized  by  the  law  of  nations,  would  sutlico  and  was  all 
that  she  would  admit. 

Not  long  after  this  letter  of  December  8,  1824,  the  treaty  between 
Russia  and  Great  liritain,  in  the  form  above  given,  was  signed.  Mr. 
Stratford  Canning,  in  the  letter  informing  Mr.  (leorge  (Janning  of  that 
fact,  said,  among  other  things:  "With  respect  to  Bering  Straits  I 
am  happy  to  have  it  in  my  power  to  assure  you,  on  the  joint  authority 
of  the  Russian  plenipotentiaries,  that  the  Emperor  of  Russia  has  no 
intention  whatever  of  maintaining  any  exclusive  claim  to  the  naviga- 
tion of  those  straits,  or  of  the  seas  north  of  them."  Is  it  to  be  supposed 
that  tlie  British  plenipotentiary  understood  Russia  as  asserting  or 
reserving  exclusive  rights  in  the  sea  south  of  those  straits? 

In  view  of  this  array  of  documentary  evidence  the  Tribunal  is  ask(;d 
to  find  that  the  treaty  of  1825  used  the  words  "Pacific  Ocean"  as 
embracing  only  the  waters  of  Bering  Sea.  If  we  so  declare,  then  our 
finding  will,  in  effect,  be  a  declaration  that  although  Great  Britian,  dur- 
ing negotiations  covering  several  years,  persistently  demaiuled  the 
abrogation  of  an  edict  asserting  for  Russia  the  right  to  establish  a  line 
100  Italian  miles  from  its  shores,  washed  by  seas  too  vast  in  extent  and 
too  immediately  connected  with  the  great  oceans  of  the  world  to  come 
under  the  exclusive  jurisdiction  of  any  nation,  she  finally  agreed  to 
withdraw  her  opposition  to  that  assumption  of  jurisdiction  so  far  as 
it  related  to  Bering  Sea,  more  than  1,000  miles  in  length  and  more 
than  1,200  miles  in  width;  and  this  notwithstanding  in  no  i)art  of  the 
voluminous  correspondence  preceding  the  treaty  of  1825  is  there  one 
word  tliat  expressly,  or  by  necessary  implication,  indicates  any  pur- 
pose on  the  part  of  Russia  to  demand,  or  upon  the  part  of  Great  Britian 
to  concede,  that  the  Ukase  of  1821  should  remain  in  force  as  to  Bering 
Sea,  as  distinguished  from  the  North  Pacific  Ocean. 

I  have  been  unable  to  reach  that  conclusion.  Nor  can  that  position 
be  sustained  consistently  with  the  position  taken  by  Russia  itself  after 
1825  as  to  the  scope  and  effect  of -the  treaties  of  1824  and  1825.  The 
evidence  is  conclusive  that  Russia — whatever  may  have  been  em- 
bodied in  the  proceedings  of  the  Ncssdrode  conference  after  the  treaty 
of  1824  was  signed — understood  both  treaties  to  have  annulled  the 
Ukase  of  1821  in  its  application  to  foreign  vessels,  so  far  as  to  secure 
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to  the  citizens  of  Great  Britain  and  A nu'iica  entire  frcerlom  of  navi- 
gation and  ri«4hts  of  lishing  tUiougliout  the  whole  of  Bering  Sea,  out- 
side of  territorial  waters. 

In  Tickuieuief's  "Historical  Eeview  of  the  formation  of  the  Russian 
American  Companyand  their  proceedings  to  the  present  time",  published 
at  St.  Petersburg  in  18G3  {Part  I,  pp.  IHO-ISO),  it  is  said:  "Jn  1842 
Etolin,  governor  of  the  colony,  informed  the  company  that  in  the  course 
of  his  tour  of  inspection  he  had  come  across  several  American  ships. 
Although  circumstances  had  prevented  his  communicating  with  tliem 
at  the  time,  he  had  reason  to  believe  that  they  were  whalers.  In  cor- 
roboration of  this  he  stated  that  for  some  time  he  had  been  receiving 
reports  from  various  i)arts  of  the  colony  of  the  appearance  of  American 
whalers  in  the  neighborhood  of  the  harbors  and  shores  of  the  colony. 
Amongst  these  reports  the  most  noteworthy  was  that  of  Captain  Kad- 
nikotf,  the  commander  of  the  company's  ship  Nasliednik  Alexan«ler,  who 
stated  that,  on  a  voyage  from  Sitka  to  Okhotsk,  he  had  hailed  a  whaler 
flying  the  American  flag.  The  master  informed  him  that  he  had  come 
from  the  Sandwich  Islands  in  company  with  thirty  other  ships  to  whale 
on  both  sides  of  the  western  extremity  of  the  i)eniusula  of  Alaska  and 
the  eastern  islands  of  the  Aleutian  group  belonging  to  that  peninsula, 
and  that  as  many  as  200  whalers  were  coming  from  the  United  States 
the  same  year.  Captain  Kadnikoff  also  ascertained  from  the  master 
that  in  1811  he  had  whaled  in  the  same  waters  in  company  with  lifty 
other  ships,  and  that  his  ship  secured  thirteen  whales,  from  which 
1,G00  barrels  of  oil  were  obtained."     British  Case,  Vol.  1,  App.  40. 

In  rei)ly  to  an  api)licatiou  by  the  liussian  American  Company  to  ])re- 
veut  the  Americans  from  fishing  in  the  waters  of  the  colony,  the  Kus- 
sian  foreign  office,  in  1842,  said:  "The  claim  to  a  mare  clausuin,  if  we 
wished  to  advance  such  a  claim  in  respect  to  the  northern  part  of  the 
Pacific  Ocean,  could  not  be  theoretically  justified.  Under  Article  I  of 
the  convention  of  1824  between  Russia  and  the  United  States,  which  is 
still  in  force,  American  citizens  have  a  right  to  fish  in  all  parts  of  the 
Pacijic  Ocean.  But  under  Article  IV  of  the  same  convention,  the  ten 
years'  period  mentioned  in  that  article  having  expired,  we  have  power 
to  forbid  American  vessels  to  visit  inland  seas,  gulf's,  harbors,  and 
bays,  for  the  purposes  of  fishing  and  trading  with  the  natives.  That  is 
the  limit  of  our  rights,  and  we  have  no  power  to  prevent  American 
shii)s  from  taking  whales  in  the  open  seaJ^  Letter  from  the  Department 
of  Manufactures  and  Internal  Trade,  December  14, 1812,  No.  5191,  Dielo. 
Arhh.  Kom.,  1842,  goda,  Ko.  14,  str.  7.    British  Case,  Vol.  1,  App.  40. 
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Again,  in  1843,  the  question  was  iireHentcd  to  tho  KuHsiaii  Foreign 
Onic.c,  wIicIIku'  tlic  cJalrn  of  roicij^iicrs  to  tak(;  vvlial(5s  in  linKsjan  watiuH 
ought  not  to  be  limited  by  a  line  drawn  at  a  distance  of  at  least,  three 
leagues,  or  nine  Italian  ndles,  Iroin  the  Hhores  of  the  colony.  The  ItuH- 
siau  Foreign  Oflice,  in  1843,  said:  "The  lixing  of  a  liru;  at  scji  witliin 
which  foicign  vessels  slionld  be  i)n»hil)ited  from  whaling  oil"  our  shores 
would  not  be  in  accordance  with  the  spirit  of  tlie  convention  of  1H21, 
and  would  he  contrary  to  the  provisions  of  our  convention  of  1825  with 
Great  Britain.  Moreover,  tlie  adoption  of  aueh  a  measure,  without 
prelinunary  negotiation  and  arrangement  with  the  otiier  powers,  might 
lead  to  protests,  since  no  clear  and  uniform  agreement  has  yet  l)een 
arrived  at  among  nations  in  regard  to  the  limit  of  jurisdiction  at  sea." 
British  Case,  Vol.  1,  App.  41. 

Subsequently,  in  1840,  the  governor-general  of  Siberia,  in  conse- 
quence of  what  were  regarded  as  new  aggressions  on  the  i)art  of  whalers, 
expressed  the  opinion  that,  in  order  to  limit  the  whaling  operations  of 
foreigners,  it  would  be  fair  to  forbid  them  to  come  within  40  Italian 
miles  of  the  Kussian  shores,  the  ports  of  Fetropavlosk  and  Okhotsh  to 
bo  excluded,  and  a  payment  of  100  silver  roubles  to  be  demanded  at 
those  ports  from  any  vessel  for  the  right  of  whaling.  lie  recommended 
the  employment  of  a  cruiser  to  watch  foreign  vessels.  But  the  Russian 
Foreign  Office,  in  1847,  said:  '■'■We  have  no  right  to  exclude  foreign 
ships //'o/rt  that  part  of  the  Great  Ocean  which  separates  the  eastern  shore 
of  Siberia  from  the  northwestern  shore  of  America,  or  to  make  the  pay- 
ment of  a  sum  of  money  a  condition  to  allowing  them  to  take  whales." 
British  Case,  Vol.  1,  App.  41. 

Of  course,  the  waters  here  referred  to  included  the  whole  of  Bering 
Sea,  and  the  language  used  by  the  Ilussian  Foreign  Otrice  leaves  no 
room  to  doubt  that  Eussia  regarded  Bering  Sea  as  part  of  the  "Great 
Ocean."  i^or  can  we  suppose  that  Russia,  after  the  treaty  of  1825,  re- 
garded the  prohibition  in  the  Ukase  of  1821  against  foreign  vessels 
approaching  its  shores  nearer  than  100  Italian  miles  as  in  force  against 
the  subjects  of  Great  Britain,  or  against  the  people  of  any  nation  at 
the  time  of  the  cession  of  18G7  to  America. 

It  may  be  said  that  the  official  dei-larations  of  the  Russian  Foreign 
Office  as  to  the  spirit  and  meaning  of  the  treaties  of  1824  and  1825 
had  reference  to  the  hunting  of  whales  and  not  to  the  hunting  of  fur 
seals.  But  there  is  no  ground  to  suppose  that  foreign  vessels  emi.loyed 
in  hunting  whales  in  Bering  Sea  had,  in  the  judgment  of  the  high 
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contracting  parties,  any  less  ri<ilits  than  those  employed  in  the  hnnt- 
ing  of  fur  seals  in  the  same  waters.  There  is  uo  trace  in  the  recoid 
of  any  purpose  upon  tlie  i^art  of  Russia  to  claim  larger  rights  in  the 
open  waters  of  Bering  Sea  in  respect  to  the  hunting  of  fur  seals  thau 
in  respect  to  the  hunting  of  whales.  In  fact,  prior  to  1807,  there  was 
no  such  thing  known  as  the  hunting  of  these  fur  seals  in  the  high  seas, 
except,  perhsips,  a  few  were  taken  by  the  natives  along  the  coasts  with 
spears  and  harpoons. 

There  is  one  argument,  in  support  of  the  contention  that  "Pacific 
Ocean"  in  the  treaties  of  1821  and  1825  do  not  include  Bering  Sea,  which 
deserves  examination.  It  is,  that  upon  a  vast  number  of  maps  pub- 
lished prior  to  1825  the  waters  north  of  the  Aleutian  Islands  and  be- 
tween Alaska  and  Siberia  were  designated  separately  from  the  waters 
south  of  those  islands,  and  that  if  Russia  and  Great  Britain  intended 
that  the  treaty  of  1825  sliould  embrace  the  waters  of  Bering  Sea  some 
reference  would  have  been  made  to  that  sea  in  the  form  of  words  used 
on  maps  designating  it  as  a  separate  body  of  water.  To  Mr.  Blaine's 
letter  of  December  17,  1890,  is  attached  a  list  of  105  maps,  covering 
the  period  from  1743  to  1829,  showing  that  on  those  maps  the  waters 
south  of  Bering  Sea  are  variously  designated  as  the  Pacific  Ocean, 
Ocean  Pacifique,  Stilles  Meer,  the  Great  Ocean,  Grand  Mer,  Grosser 
Ocean,  the  Great  South  Sea,  Grosser  Sud  Sea,  North  Pacific,  Mer  du 
Sud,  etc.  On  those  maps  the  waters  north  of  the  Aleutian  Islands 
are  as  a  general  rule  designated  si)ecially,  sometimes  by  the  words 
"Sea  of  Kamschatka,"  and  at  other  times  by  the  name  of  "Bering 
Sea." 

But,  upon  examining  those  and  other  maps,  it  appears  that,  in  most 
instances, the  words  "Seaof  Kamschatka"  and  "Bering  Sea"  are  often 
in  letters  so  small  as  compared  with  the  words  "  Pacific  Ocean,"  "Great 
Ocean,"  "  Great  South  Sea,"  etc.,  lower  down  on  the  map,  as  to  justify  the 
conclusion  that  the  former  body  of  water  was  regarded  as  a  part  of  the 
latter.  This  view  is  supported  by  the  fact  that  on  many  charts,  and  in 
many  geographies,  encyclopedias,  and  other  publications  prior  to  and 
since  1825  (references  to  some  of  which  are  given  in  the  margin*)  Bering 

''Morse's  American  Geography,  London,  1794,  p.  650:  "Russian  Empire.  This 
immense  craiiiro  stretches  from  the  lialtic  Sea  and  Sweden  on  the  west  to  Kam- 
schatka and  the  Pacific  Ocean  on  the  east,  and  from  the  Frozen  Ocean  on  the 
north  to  ahoiit  the  forty-fourth  dct^rec  of  latitude  on  the  south." 

Malham's  Xaval  Gasetcer,  London,  170 J,  Vol,  2,  p.  4:  "Kamschatka  Sea  is  a 
large  branch  of  the  Oriental  or  North  Pacific  Ocean." 
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Sea  was  often  referred  to  as  const  it  ulin^^  a  part  of  the  Pacific  Ocean  or 
Soiitli  Sea,  or  tlie  North  Paciiii;  ()(;ciin.  These  fiicts  explain  liow  it  was 
that  tlio  treaty  of  1821  described  tlio  (xreat  (Jceaii,  on  whicli  there 
should  be  freedom  of  navigation  and  fishing,  as  the  body  of  waters  com- 
monly called  the  l'aci(i(;  Ocean  or  Soiitli  Sea.  This  description  was 
first  suggested  in  the  projet  i)resiMitcd  to  the  llussian  (ioviM-ninent  by 
Mr.  JNIiddleton,  the  American  minister  at  St.  E*etcrsbuig,  the  words  of 
which  were,  "  in  any  part  of  the  Great  Ocean,  vulgarly  called  the  Pacilic 
or  Soutli  Sea."    American  State  Papers^  Vol.  5,  p.  dOi. 

Ibid,  Vol.  1,  p.  42:  "Beriug'a  Straits,  whicU  is  the  passage  from  the  North 
I'acilic  Ocean  to  the  Arctic  Sea." 

Brooke's  General  Gazeleer,  1803:  "Bering's  Island — An  island  in  the  Pa- 
cilic Ocean." 

Montejiore's  Commercial  Dicllonarij,  1S03 :  "  Kanischatka — Botindod  on  the  east 
and  sonth  by  the  North  Pacilic  Ocean." 

CrutttwelVs  Xew  Universal  Gazeleer,  ISOS:  "Kamschatka — Peninsnla,  hounded 
on  the  east  and  sonth  by  the  North  Pacific  Ocean. 

liees's  Cjjolopwdia,  Vol.  28,  London,  1S19. — "Pacilic  Ocean,  or  Sonth  Sea,  In  geog- 
raphy, that  vast  ocean  which  separates  Asia  from  Ainorica.  It  is  called  Pacirtc 
from  the  moderate  weather  which  the  iirst  mariners  who  sailed  in  it  met  with 
between  the  tropics;  and  it  was  called  the  South  Sea  because  the  Spainards 
crossed  the  isthmus  of  Darien  from  north  to  south.  It  is  properly  the  western 
ocean  with  regard  to  America.  Geographers  call  the  South  Sea  Marc  Vacificum, 
the  Pacific  Ocean  as  being  less  infested  with  storms  than  the  Atlantic.  »  •  • 
This  ocean  is  divided  into  two  great  parts.  That  lying  cast  from  K.imsthatka, 
between  Siberia  and  America,  is  eminently  styled  the  Eastern  or  the  Pacific 
Ocean;  that  on  the  west  side  from  Kamschatka,  between  Siberia,  the  Chinese 
Mougoley,  and  the  Kwielly  Islands  is  called  the  Sea  of  Okhotsk.  From  the 
difterent  places  it  touches  it  assumes  dilferent  names,  e.  g  ,  from  the  place  where 
the  river  Anadyr  falls  into  it,  it  is  called  the  Sea  of  Anadyr,  about  Kamschatka, 
the  Sea  of  Kamschatka;  and  the  bay  between  the  districts  of  Okhotsk  and 
Kamschatka  is  called  the  Sea  of  Okhotsk." 

EncyclopAUe  Methodique  Geographic,  Paris,  Vol.  2,  p.  501:  "2d.  L'0c6an  paciti- 
que,  la  mer  dn  sud,  ou  la  grand  mer,  qui  est  situde  entre  lea  cAtes  orientales 
d'Asie,  et  occideutales  d'Amerique." 

(The  Pacific  Ocean,  the  South  Sea,  or  the  Great  Sea,  which  is  situated  between 
the  coasts  of  Asia  and  the  western  coasts  of  America.) 

Encyclop^die  du  Dix-Neuvifeme  SitScle  (Encyclopaedia  of  the  19th  Century), 
Paris,  Vol.  17,  p.  429;  Ocean  Pacifique  ou  mer  dn  sud,  appelc'e  aussi  graude  Mer 
entre  I'Amorique  et  I'Asie,  entre  le  cercle  polaire  da  nord  et  celui  du  and.  (The 
Pacific  Ocean,  or  the  South  Sea,  called  also  the  Great  Sea,  between  America  and 
Asia,  and  between  the  northern  polar  circle  and  the  southern.) 

Edinburgh  Gazeleer,  1S:3J.  Vol.  1,  p.  432:  "  Behring's  Island— an  island  in  the 
North  Pacific  Ocean." 
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I  am  of  opinion  in  view  of  all  the  evidence — which  inclndes  many 
dociiinents  that  do  not  api»ear  to  have  been  bionght  to  tlie  attention 
of  Mr.  Blaine  during  his  correspondence  with  Lord  Salisbnry — that  the 
words  Pacific  Ocean  in  the  treaty  of  1825  included,  and  wwe  intended 
by  Russia  and  Great  Britain  to  include,  the  waters  of  Bering  Sea  as 
part  of  "the  Great  Ocean  commonly  called  the  Pacific  Ocean." 

Respecting  the  seal  fisheries  in  Bering  Sea,  named  in  the  first  and 
second  points  of  Article  VI  of  the  treaty — if  the  reference  be  to  the 
fur-seal  industries  conducted  under  the  license  or  authority  of  Russia  o» 
the  islands  situated  in  that  sea — it  is  clear,  from  the  records  in  our  hands, 
that  Russia,  from  a  date  prior  to  the  beginning  of  the  present  century 
down  to  the  cession  in  1867  of  Alaska  to  the  United  States,  had  the  ex- 
clusive right  to  such  fisheries,  and  that  her  rights,  in  that  regard,  were 

General  Gazele^r,  London,  1S.2S:  "  Boeriiig'slslaud — in  the  North  Pacific  Ocean." 

New  London  Gazeleer,  1S26:  "Beeriug's  Island — in  the  Pacific." 

Edinburgh  Gazelccr,  London,  1S27,  Vol.  1, p.  432:  "Kamschatka( Peninsula).  On 
the  cast  it  has  the  North  Pacific  Ocean,  and  on  the  west  that  large  gulf  of  it 
called  the  Sea  of  Okhotsk," 

Arrowsniith's  Grammar  of  Modern  Geography,  1SS2 :  "Bhcriug's  Strait  connects 
the  Frozen  Ocean  with  the  Pacific.     The  Anadir  flows  into  the  Pacific  Ocean." 

Penny  Encyclopedia,  London,  1S40,  p.  116:  "Pacific  Ocean  extends  between 
America  on  the  east  and  Asia  and  Australia  on  the  west.  *  »  •  It  ia  called 
the  South  Sea,  because  vessels  sailing  from  Europe  can  only  enter  it  after  a  long 
southerly  course.  The  name  of  South  Sea  has  been  limited  in  later  times  to  the 
southern  portion  of  the  Pacific.  The  Pacific  is  the  greatest  expanse  of  water 
on  the  globe,  of  which  it  covers  more  than  one-half  of  the  surface.  •  *  • 
Behriug's  Strait,  which  may  be  considered  as  its  most  northern  boundary,  lies 
between  East  Cape  in  Asia  and  Cape  Prince  of  Wales  near  66^  north  latitude, 
and  is  less  than  40  miles  wide." 

London  Encyclopedia,  1S45,  Vol.  16,  p.  102:  Following  Malte  Bronn's  Precis 
de  la  Geographic  Universellc,  this  book  describes  the  Eastern  or  Great  Pacific 
Ocean  as  embracing  among  other  waters  "the  Northeastern  Ocean  between  Asia 
and  North  America,"  the  "seas  of  Japan,  Kamschatka,  and  Beering's  Strait," 
making  "a  part  of  it," 

Encyclopedia  Americana,  Philadelphia,  1845,  Vol.  9,  p.  476:  "Pacific  Ocean; 
the  great  mivss  of  waters  extending  from  Beeriug's  Straits  to  the  Antarctic  Circle, 
a  distance  of  3,200  leagues,  and  from  Asia  and  New  Holland  to  America,  *  *  • 
It  was  at  first  called  the  South  Sea  by  the  European  navigators,  who  entered  it 
from  the  north.  Magellan  gave  it  the  name  of  Pacific,"  etc. 
.  New  American  Cyclopedia,  by  Ripley  and  Dana,  1851:  "Pacific  Ocean:  Between 
longitude  70^  west  and  llO^'east;  that  is,  for  the  epace  of  180°,  or  over  one  entire 
half  of  the  globe.  It  covers  the  greater  part  of  the  earth's  surface  from  Behring's 
Straits  to  the  Polar  Circle,  that  separates  it  from  the  Antarctic  Ocean." 

Harper't  StatUtical  Gazeteer  of  the  World.    By  Smith.    New  York:  1855.     "Eua- 
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recognized  and  conceded  by  (Ireiit  Hritiiiii,  in  the  sense  tliat  that 
country  never,  in  any  form,  disputed  such  rijjht,  althoujjli  neither  (ireat 
Jiritain  nor  tlie  United  States  ever  recoj(niz(;d  or  conceded  even  the 
(lualilied  jnrisdi(;tion  asserted  by  Itussia,  in  the  Ukase;  of  ISlil,  to  for- 
i)id  foreign  vessels  froinai)|)roaclnng  nearer  tlian  100  Italian  miles  from 
her  coasts  or  islands.  In  respect  to  seal  fisheries,  if  any,  conducted  in 
the  open  waters  of  Bering  Seui  outside  of  territorial  waters,  Itiissia 
neither  held  nor  exclusively  exercised  any  right  not  i)osses.scd,  in  such 
open  waters,  by  all  other  nations. 

In  respect  to  the  fourth  point  of  Article  VI,  it  was  not  disputed  in 
jirgunient  (as  of  course  it  could  not  be)  tliat  wliate\'er  r'ujhtu — that 
is,  wliatever  legal  rights — Russia  had,  as  to  jurisdiction   and  as  to 

sian  America  comprises  the  whole  of  the  continent  of  northwest  America  west  of 
longitude  144°  west  and  a  strip  on  the  coast  extending  south  to  latitude  55° 
north,  bounded  on  the  oast  by  British  America,  south  and  west  by  the  Pacific 
Ocean,  and  north  by  the  Arctic  Ocean,"  etc. 

Cyclopedia  of  Geography,  by  Knight,  1856:  "Bohring's  Strait,  which  connects 
the  Pacitic  with  the  Arctic  Ocean,  is  formed  by  the  approach  of  tlie  continents 
of  America  and  Asia." 

McCullocli's  Geographical  Dictionary,  hy  Martin,  1SG6:  "Pacific  Ocean:  Its  ex- 
treme southern  limit  is  the  Antarctic  Circle,  from  wliich  it  stretches  northward 
through  132°  of  latitude  to  Bohring  Strait,  which  separates  it  from  the  Arctic 
Ocean." 

Blackie'8  Imperial  Gazeteer,  London,  1874,  Vol.  2,  p.  558:  "In  the  north  the 
Pacific  gradually  contracts  in  width;  the  continents  of  America  and  Asia, 
stretching  out  and  approximating,  so  as  to  leave  the  comparatively  narrow 
channel  of  Beliring's  Strait  as  the  only  communication  between  the  Pacific 
and  the  Arctic  Oceans." 

American  Cyclopedia,  New  York,  1875,  Vol.1,  p.  480:  "Behring  Sea.  That  part 
of  the  Pacitic  Ocean  which  lies  immediately  soutli  of  Behriug  Strait." 

Encyclopedia  Britannica,  Edinburgh.  Ninth  Ed.,  1875-1800,  Vol.  IS,  p.  115: 
"The  Pacific  Ocean  is  bounded  on  the  north  by  Behring's  Strait  and  the  coasts  of 
Russia  and  Alaska.  *  *  *  It  extends  through  132^  of  latitude;  in  other 
words,  it  measures  9,000  miles  from  north  to  south.  From  east  to  west  its 
breadth  varies  from  about  40  miles  at  Behring's  Strait,"  etc.  In  the  Englisli 
edition  it  is  stated  in  a  footnote  that  the  Pacific  Ocean  was  formerly  called  tlie 
South  Sea. 

Worcester's  Dictionary  of  the  English  Language,  Philadelphia,  1887:  "Behring 
Sea:  A  part  of  the  Pacific  Ocean  north  of  the  Aleutian  Islands." 

Chambers's  Cyclopaedia,  1888:  "Behring  Strait  connects  the  Pacific  Ocean  with 
the  Arctic  Ocean.  Behring  Sea:  A  part  of  the  Pacific  Ocean  commonly  known 
as  the  Sea  of  Kamchatka." 
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seal  fisheries  in  I'erins:  Sea  east  of  the  water  boundary  defined  in 
the  treaty  of  ^larcli  30,  1807,  between  Kussia  and  the  United  States, 
l>assed  unimpaired  to  the  United  States,  She  conveyed  all  her  terri- 
tory and  dominion,  and  all  the  rights,  franchises,  and  privileges  which 
she  possessed  in  such  territory  and  dominion,  within  the  limits  defined 
by  that  treaty,  free  and  unincumbered  by  any  reservations,  privileges, 
grants,  or  possession,  by  any  company  or  individuals.  The  deed  of  ces- 
sion of  18G7  necessarily  embraced  all  of  Russia's  rights,  whatever  they 
were,  in  the  fur  seals  frequenting  the  Pribilof  Islands,  and  in  the 
industries  carried  on  there  for  more  than  three-quarters  of  a  century 
prior  to  1SG7. 

If  I  am  correct  in  the  views  above  expressed,  the  answers  to  the 
first  four  points  of  Article  VI  should  be,  substantially,  as  follows: 

To  the  first. — Prior  to  and  up  to  the  time  of  the  cession  of  Alaska  to 
the  United  States,  Russia  did  not  assert  nor  exercise  any  exclusive 
jurisdiction  in  Bering  Sea,  or  any  exclusive  rights  in  the  fur  seal  fish- 
eries in  that  sea,  outaide  of  ordinary  territorial  waters,  except  that  in 
the  Ukase  of  1821  she  did  assert  the  right  to  prevent  foreign  vessels 
from  approaching  nearer  than  100  Italian  miles  the  coasts  and  islands 
named  in  that  Ukase.  But,  pending  the  negotiations  to  which  that 
Ukase  gave  rise,  Russia  voluntarily  suspended  its  execution,  sj  far  as 
to  direct  its  officers  to  restrict  their  surveillance  of  foreign  vessels  to 
the  distance  of  cannon  shot  from  the  shores  mentioned,  and  by  the 
treaty  of  1824  with  the  United  States,  as  well  as  by  that  of  1825 
Avith  Great  Britain,  the  above  Ukase  Avas  withdrawn,  and  the  claim 
of  auth(n"ity  or  the  power  to  prohibit  foreign  vessels  fr.mi  api)roaching 
the  coasts  nearer  than  100  Italian  miles  was  abandoned,  by  the 
agreement  embodied  in  those  treaties  to  the  effect  that  the  respective 
citizens  and  subjects  of  the  high  contracting  parties  should  not  be 
troubled  or  molested,  in  any  part  of  the  Great  Ocean  commonly  called 
the  Pacific  Ocean,  either  in  navigating  the  same  or  in  fishing  therein, 
or  in  landing  at  such  parts  of  the  coast  as  shall  not  have  been  already 
occupied,  in  order  to  trade  with  the  natives,  under  the  restrictions 
and  conditions  specified  in  other  articles  of  those  treaties. 

To  the  second. — Great  Britain  never  recognized  nor  conceded  any 
claim  by  Russia  of  exclusive  jurisdiction  in  Bering  Sea,  nor  of 
exclusive  rights  as  to  the  seal  fisheries  therein,  outside  of  ordinary 
territorial  waters;  although  she  did  recognize  and  concede  Russia's 
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cxclusivG  jiirisdic'-tioii  witliiii  lioi-  own  U'rritory  ;m(l  such  jurisdiction 
inside  of  territorial  waters  as  was  consistent  with  the  hiw  of  nations. 

To  the  third. — The  body  of  water  now  known  us  Bering  Sea  was 
included  in  the  phrase  "Pacilio  Ocean"  as  used  in  the  treaty  of  1825 
between  Great  Britain  and  Itussia,  and,  after  that  treaty,  llussia 
neither  held  nor  exercised  any  riyhts  in  tlie  waters  of  Bering  Sea.  out- 
side of  ordinary  territorial  waters,  that  did  not  belong  in  the  same  waters 
to  other  countries. 

To  the  fourth. — All  the  rights  of  Kussia  as  to  jurisdiction,. and  as  to 
the  seal  fisheries  in  Bering  Sea,  east  of  the  water  boundary  in  the 
treaty  between  the  United  States  and  Russia  of  March  30, 1SG7,  passed, 
under  that  treaty,  uuinipaiied  to  the  United  States. 
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TIIK    RBCillT    OF    PROPKRTV  A.SSK  KTICI)    KV  Till-:    IIIVITEU   STATES 
■  IV  Tin:   B>KII£lliUr   IllCieU  OF  HKAI.S,  AI\I>   I'I'N  KK^IIT,   Wll  ETSIEK 

AS  ©\Vi\B':k  of  tbii<:  ■BB':BeB>,  obc   sb,vbb»b.v  as  o\)  abcis  of  tbie  vvk 

SEAB^  ]rVI>i;NTICV  Orv  TBBE   B'BSE  E{B  IiOB<^   BSB.AiVB^S,  TO   B>B<OTfl':€T  TBBE 
SEAB.S   AOAINST  PCI.AUIC  SEAI.IKC;. 

I  come  now  to  the  most  important  and  interesting  question  presented 
for  determination,  namely,  that  involved  in  the  fifth  point  of  Article  VI 
of  the  Treaty: 

^^Has  the  United  States  any  right,  and  if  so,  lohat  right  of  protection  or 
property  in  the  fur-seals  frequenting  the  islands  of  the  United  Stales  in 
Bering  Sea  when  such  seals  are  found  outside  the  ordinary  three-mile 
limitf" 

It  is  necessary  to  a  proper  understanding  of  this  question,  in  its 
bearing  upon  the  general  subject  of  the  preservation  of  this  race  of  ani- 
mals, that  we  recall  the  facts  (never  before  so  fully  developed  as  in  the 
evidence  now  adduced)  touching  their  history,  nature,  and  habits  as 
well  as  the  results  that  necessarily  follow  from  hunting  and  killing 
them  in  the  high  seas.  These  facts  should  be  clearly  apprehended  before 
we  enter  upon  the  consideration  of  the  principles  of  law  and  justice 
ai)plicable  to  the  case.  They  should  be  brought  together  here,  even  at 
the  risk  of  some  repetition. 

These  facts — stating  only  such  as  are  admitted  or  are  established  by 
overwhelming  evidence — are  as  follows: 

1.  The  animals  in  question  belong  to  the  species  commonly  designated 
by  naturalists  as  the  jXoithern  Fur  Seal,  and  are  valuable  for  inirposes 


112 

of  rnimentaiul  food.  The  race  has  only  four  breedingplaces:  Commander 
Ishinds,  in  the  western  part  of  Beriny;  Sea,  near  the  coast  of  Asia;  Robben 
Ueef,  in  the  Sea  of  Okliotsk  ;  the  Kurile  Islands,  on  the  west  side  of 
the  Pacific  Ocean,  near  the  coasts  of  Japan  and  Asia ;  and  the  islands 
of  St.  Paul  and  St.  George,  part  of  the  Pribilof  group  in  liering  Sea. 
The  Pribilof  seals  so  far  differ  from  others  of  the  Northern  Fur  Seal 
species  that  their  pelage  can  readily  be  distinguished,  by  experts  liom 
that  of  the  seals  of  other  herds. 

2.  The  taking  or  killing  of  fur  seals,  for  commercial  purposes,  at  the 
islands  of  St.  Paul  and  St.  George,  during  the  eighty  years  of  Russia's 
ownershij)  of  the  Pribilof  Islands,  was  conducted  under  the  license 
or  authority  of  that  nation.  And  the  exclusive  right  of  Russia,  dur- 
ing that  period,  to  control  that  business,  so  conducted,  for  its  exclusive 
benefit  or  for  the  advantage  of  its  subjects,  was  not  disputed  by  any 
other  country. 

3.  By  a  joint  resolution  of  the  Congress  of  the  United  States,  approved 
March  3,  18G9,  providing  for  the  more  effective  protection  of  the  fur 
seal  in  Alaska,  the  islands  of  St.  Paul  and  St.  George — which,  with 
other  islands  in  Bering  Sea,  became  the  i)roperty  of  the  United 
States  by  virtue  of  the  cession  from  Russia  of  March  30,  1SG7 — were 
declared  to  be  "a  special  Reservation  for  Government  purposes;"  and 
it  was  made  uidawful  for  any  person  to  land  or  remain  on  either  of  the 
two  islands  named,  except  by  the  authority  of  the  Secretary  of  the 
Treasury ;  any  person  found  on  either  island  without  such  authority 
being  liable  to  be  summarily  removed. 

Subsequently,  by  an  act  of  Congress,  entitled  "An  act  to  prevent 
the  exterminati(m  of  the  fur-bearing  animals  in  Alaska,"  approved 
July  1, 1870,  it  was  made  unlawful  to  kill  any  fur  seal  upon  the  islands 
of  St.  Paul  and  St.  George,  or  in  the  waters  adjacent  thereto  (except 
during  certain  named  months),  or  to  kill  such  seals  at  any  time  with 
firearms,  or  to  use  any  means  that  tended  to  drive  the  seals  from  the 
islands;  the  natives  on  the  islands  being,  however,  allowed  the  priv- 
ilege (subject  to  regulations  prescribed  by  the  Secretary  of  the  Treas- 
ury) of  killing,  during  other  months,  such  young  or  old  seals  as  were 
necessary  for  food  and  clothing.  By  the  same  statute  it  was  made 
unlawful  to  kill  any  female  seal,  or  any  seal  less  than  one  year  old,  at 
any  season  of  the  year  (except  as  provided  in  the  case  of  natives),  or 
to  kill  any  seal  in  the  waters  adjacent  to  the  islands,  or  on  the  beaches, 
cliffs,  or  rocks  where  they  hauled  uj)  from  the  sea  to  remain;  any  per- 
son violating  the  above  provisions  or  either  of  them  being  made  liable 
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to  a  Hue  of  not  less  lliiiii  >!LMI(>  nor  riMirc  tliaii  $1,(K)(),  or  to  iiiiprlsoii- 
iiiciit  uotcxcccdiiij;  six  iiioiit  lis,  or  both  to  siicJi  liiK-  iiiid  iiiiprisonmcnt 
iit  the  discretion  of  the  court  hiivinj^  co^iii/ance  ol'  tlie  ollense;  all 
vessels,  their  tackle,  ai)j)arel,  and  furnitnie,  whose  crew  were  found 
('n,i;:ii;('d  in  viohitin;^' the  ])rovisioMS  of  th(!  a(;t,  to  he  forfeited  to  the 
United  States. 

Tlie  same  act  provided  that,  for  tiie  period  of  twenty  .y<'ars,  the 
number  of  seals  killed  for  their  skins  should  be  linuted  to  1~>,{UH)  per 
annum  111)011  the  island  of  tSt.  L'aul,  and  L'OjOOiJ  upon  (lie  island  of 
St.  George;  subject,  however,  to  the  power  of  the  Secretary  of  the 
Treasury  to  limit  the  right  of  killing,  if  that  should  become  neces- 
sary for  the  i)reservatioM  of  the  seals,  with  su(;h  [>ro])ortionat(!  reduc- 
tion of  the  rents  reserved  to  the  Government,  as  was  light  and  proper. 
The  Secretary  was  required  to  lease  for  the  term  of  twenty  years,  to 
proper  and  responsible  i)arties,  for  the  best  advantage  of  the  (Jovern- 
ment,  the  native  inhabitants,  their  comfort,  maintenance,  and  edin-a- 
tion,  as  well  as  to  thcj  interest:  of  tlie  parties  [jreviously  engaged  in  the 
trade,  and  the  protection  of  the  fur  seals,  the  right  to  engage  in  the 
business  ot  taking  fur  seals  on  the  islands  of  St.  I'aul  and  St.  George, 
and  to  send  a  vessel  or  vessels  to  those  islands  for  the  skins  of  the 
seals;  taking  irom  the  lessee  or  lessees  bond  with  sullicient  sureties 
in  the  sum  of  not  less  than  $500,01U),  conditioned  for  the  faithful  observ- 
ance of  all  the  laws  of  Congress  and  of  the  regulations  of  the  Secre- 
tary of  the  Treasury,  touching  the  subject  matter  of  taking  fur  seals, 
and  disposing  of  the  same,  and  for  the  payment  of  all  taxes  and  dues. 
It  was  further  provided,  that  at  the  end  of  the  lease,  other  like  leases 
could  be  made;  but  110  persons  other  than  American  citizens  were 
permitted  to  occupy  the  islands  or  either  of  tliem,  for  the  purpose  of 
taking  the  skins  of  far  seals,  nor  any  vessel  allowed  to  engage  in  taking 
such  skins;  any  leas(5  made  by  the  Secretary  of  the  Treasury  being- 
subject  to  forfeiture  if  it  was  held  or  operated,  directly  or  indirectly, 
for  the  use,  benctit,  or  advantage  of  any  person  other  than  American 
citizens. 

These  and  other  provisions  having  for  their  object  the  utilization  of 
these  animals  for  i)urposes  of  revenue  and  commerce,  and  their  pro- 
tection against  indiscriminate  slangliter  on  the  islands,  or  in  the 
adjacent  waters,  were  preserved  in  the  Revised  Statutes  of  the  Uuited 
States  of  1873,  §§.  11)54  to  197G,  inclusive. 
lUUl! {5 
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By  another  act  of  Congress,  approved  March  2, 1889,  it  was  provided 
that  section  10.~>0ofthe  Revised  Statutes,  pmhibitiiii;'  the  killiii.nof  any 
utter,  mink,  marten,  sable  or  seal,  or  utlieirm-beaiinj^  animal,  within  the 
limits  of  Alaska  Territory  or  in  the  waters  thereof  was  declared  to  inchub' 
and  apply  to  all  the  dominion  of  the  United  States  in  the  waters  ot 
Berin.i;-  Sea;  and  it  was  made  the  duty  of  the  President,  at  a  timely 
season  in  each  year,  to  issue  his  proclamation  and  cause  the  same  to  be 
published  at  each  United  States  port  of  entry  on  the  Pacific  coast, 
warning  all  persons  against  entering  those  waters  ft)r  the  purpose  of 
violating  the  provisions  of  that  section. 

4.  The  Pribilof  herd  is  found,  en  masse,  every  year  on  the  islands  of 
St.  Paul  and  St,  George.  They  remain  there  about  four  or  five  months. 
Much  longer  time  interveues  between  the  first  arrival  of  some,  and  the 
departure  from  the  islands  of  those  who  last  leave  them  for  the  season. 
The  period  during  whicii  tlie  herd  abides  on  tliose  islands,  is  <;alled 
the  breeding  season.  They  return  there  regularly  for  the  purpose  of 
breeding  and  rearing  their  young,  and  of  shedding  and  renewing  their 
coats  of  fur. 

5.  The  breeding  males,  called  bulls,  arrive  in  the  early  i>art  of  May 
or  by  the  middle  of  that  mouth.  Each  bull,  immediately  after  coming 
from  the  sea,  establishes  himself  upon  the  rocky  beach,  appropriating 
as  much  si>ace  as  will  be  needed  for  his  female  companiuns  after  they 
arrive.  The  non-breeding  males,  or  bachelors,  arrive  during  the  same 
month,  and  take  iwsition,  substantially  in  a  body,  and,  as  a  general 
rule,  in  the  rear  of  the  spaces  occupied  by  the  bulls.  Sometimes  the 
bachelors  occujty  si)aees  near  the  water,  but  separate  from  those 
occupied  by  the  bulls  and  their  female  companions.  Early  in  June  the 
female  seals,  called  cows,  begin  to  emerge  in  bodies  or  droves  from  the 
sea,  and  to  enter  the  spaces  i)rovided  for  them  by  the  bulls.  IJy  the 
10th  of  July  substantially  the  entire  herd  is  established  on  the  islands. 
Each  bull  apitropriates  for  the  season  at  least  iifteen  or  twenty  female 
seals. 

Within  a  few  hours,  it  may  be,  always  within  a  few  days,  after  reach- 
ing the  islands,  the  mother  seal,  impregnated  during  the  breeding 
season  of  the  previous  year,  gives  birth  to  a  single  pup,  the  period 
of  gestation  being  eleven  or  twelve  months,  the  imps  born  being 
about  equally  divided  oetween  the  sexes.  The  pups  are  conceived  on 
the  islands  during  the  breeding  season.  Coha1)itation,  for  any  effective 
purpose,  in  the  water,  is  impossible.    The  females  appear  to  have  an 


116 

unerring-  instinct  as  to  tlic  timi^  wlicii  tlic  pciiod  of  ppistatioii  wil!  "imI. 
The  cows,  after  beingf  delivered  oCMicir  pups,  rcniiiin  lor  a  few  Wi-eks 
with  tli(5  bulls  l»y  wlioin  tlwy  liave  been  ap|)r(»prial('(l,  'i'li<'y  ^^o  from 
tlu'  islaiitls  into  tiie  sea  ;is  oftiHi  as  nature,  snj;j(cst.s  to  be,  necessary  for 
tlie  purpose  of  obtain  in. i;-  fisii  for  food  l)y  wliieli  tliey  are  noniislied  while 
siickliuj;-  their  youiifj^.  A  cow,  wliihi  nursinj^-  its  pup,  often  •,^()cs  h»n^' 
(listaiiees  from  the  ishuids  in  search  of  lisli.  ('apt.  Shepanl,  of  the  United 
States  Marine  service,  who  examined  the  skins  taken  from  sealing  vch- 
sels  seized  in  1S87  and  1889,  over  12,000  in  number,  two  tliirds  or  three- 
fourths  beini;-  tlie  skins  of  females,  says:  "Of  liie  reuiaJes  taken  in  the 
Pacific  Ocean,  and  eaily  in  tlie  season  in  Hering  S(!a,  nearly  all  are 
heavy  with  youn.i;-,  and  the  death  of  the  female  necessarily  causes  the 
death  of  the  unborn  puj)  seal ;  in  fact,  I  have  seen  on  nearly  every  vessel 
seized  the  pelts  of  unborn  pups  whieli  had  Iieen  taken  from  tln-ii  mothers. 
Of  the  femah's  taken  in  Iknins'  Sea  nearly  all  are  in  milk,  and  J  have 
seen  the  milk  come  from  the  carcases  of  dead  females  lyin^-  on  the  decks 
of  sealing  vessels  which  were  more  than  100  miles  from  the  Pribih>f 
Islands.  From  this  fact,  and  from  the  further  fact  that  I  have  seen  seals 
in  the  water  over  150  miles  from  the  islands  during-  the  summer,  I  am 
convinced  that  the  female,  after  giving  birth  to  her  young  on  the  rooker- 
ies, goes  at  least  150  miles,  in  many  cases,  from  the  islands  in  search  of 
food."  Robert  11.  McManus,  a  journalist  of  Victoria,  who  had  devoted 
some  attention  to  the  sealing  industry,  referring  to  a  catch  of  seals 
in  Bering  Sea  when  he  was  present,  says  that  over  three-fourths  of 
that  catch  were  cows  in  milk.  This,  he  says,  at  a  distance  of  200 
miles  from  the  rookeries,  shows  that  the  nursing  eows-ramhle  all  o\er 
the  Bering  Sea  in  search  of  their  chief  food,  the  codlish,  though 
these  are  chieHy  found  on  the  banks  along  the  coast  of  the  Aleutian 
Islands.  In  the  Canadian  Fisheries  Report  of  1881!,  it  is  stated  that 
of  the  seals  taken  that  year,  "the  greatest  number  were  killed  in 
Bering  Sea,  and  were  nearly  all  cows  or  female  seals;"  and  in  the 
report  of  1888,  that  "  over  GO  per  cent  of  the  entire  catch  of  Bering 
Sea  is  made  up  of  female  seals."  The  record  is  full  of  similar  evidence. 
0.  Upon  returning  from  her  search  for  food  the  mother  seal  hunts  up 
her  pup,  and  will  refuse  her  milk  to  the  pu[)  of  any  other  cow.  An  intelli- 
gent witness  thus  describes  the  general  habits  of  the  mother  seal  and  its 
pup:  "The  cows  appear  to  go  to  and  come  from  the  water  quite  fre- 
quently', and  usually  return  to  the  spot  <»r  its  neighborhood,  where  they 
leave  their  pups  crying  out  for  them  and  recognizing  their  indi\'idual 
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cries,  tlion<?li  ten  tliousand  around  all  togetlier  sliouUl  bloat  at  once. 
Tliey  (juickly  single  out  their  own  and  attend  then).  It  would  be  a 
very  unfortunate  matter  if  tlie  mothers  could  not  identify  their  young 
by  sound,  since  their  pups  get  together  like  a  great  swarm  of  bees, 
spread  out  upon  the  ground  in  'pods'  or  groups,  while  they  are  young 
and  not  very  large,  but  by  the  middle  and  end  of  JSeptember  until  they 
leave  in  November  they  cluster  together,  sleeping  and  frolicking  by 
tens  of  thousands.  A  mother  comes  up  from  the  water  where  she  has 
been  to  wash,  and  i)erhaps  to  feed  for  the  last  day  or  two,  about  where 
she  thinks  her  pui)  sliould  be,  but  misses  it,  and  finds  instead  a  swarm 
of  pups  in  which  it  has  been  incorporated,  owing  to  its  great  fondness  for 
society.  The  mother,  without  at  first  entering  into  the  crowd  of  tliou 
sands,  calls  out  just  as  a  sheep  does  for  her  lambs,  listens,  and  out  of 
all  the  din  she — if  not  at  first,  at  the  end  of  a  few  trials — recognizes  the 
voice  of  her  offspring  and  then  advances,  striking  out  right  and  left, 
and  over  the  crowd  toward  the  position  from  which  it  replies;  but  if  the 
l)up  at  this  time  hai:pens  to  be  asleep  she  hears  nothing  from  it,  even 
tliough  it  were  close  by,  and  in  this  case  the  cow,  after  calling  for  a 
time  without  being  answered,  curls  herself  up  and  takes  a  nap,  or 
hizily  basks,  and  is  most  likely  more  successful  when  she  calls  again." 
Another  witness  of  large  experience  says:  "As  already  stated,  the 
females  now  mostly  spend  their  time  in  the  water,  returning  (m  shore 
only  to  suckle  their  young  as  they  require  food.  On  landing  the 
mother  calls  out  to  her  young  with  a  ])laintive  bleat  like  that  of  a  slK'ei> 
calling  to  her  lamb.  As  she  approaches  the  mass  sev-eral  of  the  young 
ones  answer  and  start  to  meet  her,  responding  to  her  call  as  a  young 
lamb  answers  its  parent.  As  she  meets  them  she  looks  at  them,  touches 
them  with  her  nose  as  if  smelling  them,  and  passes  hurriedly  on  until 
slie  meets  her  own,  w'hich  she  at  once  recognizes.  After  caressing 
him  she  lies  down  and  allows  him  to  suck  and  often  falls  into  a  sound 
sleep  very  (piickly  after." 

If  the  mother  seal  is  killed  while  out  at  sea  in  search  of  fish  for  food, 
her  pup,  left  behind  on  the  islands,  and  requiring  the  milk  of  its  mother 
for  eight  weeks  or  more  after  its  birth,  will  die  from  starvation.  Tiiis 
fact  is  placed  beyond  dispute  by  the  evidence,  and  is  not,  I  think, 
seriously  questioned. 

The  i)ups  do  not  take  to  swimming  naturally.  They  are  enticed  or 
forced  by  their  mother,  from  time  to  time,  into  the  \vater  and  taught 
to  swim.    If  a  pup,  by  accident,  is  born  in  the  sea,  it  wUl  immediately 
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sink  and  bo  drcnvnod.  As  already  stated,  tlie  rare  ia  hotli  roncoivod 
and  conies  intoexist<'.n(;e  on  liind,  and  (Vom  the  ne<M'ssi(iesof  its  physi- 
cal nature  must  abide  upon  land  durin;;-  several  months  of  the  year. 

7.  In  the  latter  part  of  September  or  early  in  October,  the  breeding 
season  having;  closed,  tlie  ])n])s  having  learned  to  swim,  ;ind  the 
ice  nionnd  tlie  islands  in(;reasing-  tlie  difru;ulty  of  ^()in<;-  into  the  sea 
for  lisli  food,  the  herd  begins  to  leave  tlie  islands,  in  K(|uads  or  bands 
of  different  sizes,  proceeding  in  a  southerly  and  southeasterly  direction 
through  the  mid<lle  passes  of  the  Aleutian  Islands  into  th<'  North 
I'acilic  Ocean  south  of  those  islands,  wliere  they  get  into  the  warniei- 
water  of  the  Japanese  current.  During  the  winter  months  many  of 
the  seals  arc  seen  off  the  coasts  of  California  and  Oregon.  The  bulls 
do  not  go  so  far  soutli,  and  do  not  accompany  the  licrd  in  its  general 
migrations,  usually  renuiining  in  the  Gulf  of  Alaska  until  they  return 
to  the  breeding  grounds.  In  the  beginning  of  the  year  the  seals  turn 
their  faces  towards  their  land  home,  moving  leisurely  in  small  schools 
or  bands,  but  substantially  as  a  herd,  northwardly  and  opposite  to  the 
coasts  of  Oregon,  Washington,  British  Columbia,  and  Alaska,  thence 
westwardly,  through  the  eastern  passes  of  the  Aleutian  Islands,  back 
into  l>ering  Sea,  to  their  breeding  grounds  ou  the  islands  of  St.  Paul 
and  St.  George.  They  occupy  year  after  year  substantially  the  same 
places  on  the  islands. 

Their  general  migration  route  each  year  from  the  Pribilof  Islands 
through  the  passes  of  the  Aleutian  Islands  into  the  Pacilic  Ocean 
and  back  to  their  laud  home  on  those  islands,  is  well  known  to  sealers 
and  navigators. 

8.  While  on  the  islands  they  are  subject  to  the  control,  for  every 
j)ractical  or  commercial  purpose,  of  those  wiio  are  there  by  the  authority 
or  license  of  the  United  States.  Credible  witnesses,  familiar  with  the 
habits  of  these  animals,  state  that  the  young  seals,  before  being  weaned, 
could  be  easily  handled  and  branded  with  the  mark  of  the  United 
States.  So  complete  is  the  subjection  of  these  animals,  old  and  young, 
to  control,  Avliile  on  the  islands  during  the  breeding  season,  that  such  of 
them  as  it  may  he  desirable  to  talcefor  commercial  purposes,  can  he  readily 
separated  from  all  the  others.  Indeed,  if  pelagic  sealing  continues  to  such 
an  extent  as  to  imperil  the  existence  of  the  race,  and  if  the  United 
States  should  find  it  to  be  unprofitable  to  hold  the  islands  of  St.  Paul 
and  St.  George  as  a  Government  Keservation,  to  be  used  exclusively 
by  these  animals  as  their  breeding  grounds,  it  could  take  substantially 


118 

the  entire  herd,  in  any  one  breedinji'  sefison,  and  i)ut  the  proceeds  of 
the  sale  of  their  skins  into  itstreasnry. 

9.  Neither  in  Bering  Sea,  nor  in  the  North  Pacific  Ocean,  does  the 
Pribilof  lierd  intermingle,  to  any  appreciable  extent,  with  the  herds  of 
northern  fur  seals  frequenting  the  islands  on  the  Asiatic  coast.  The 
migration  routes  of  the  latter  arealt^igether  in  the  waters  on  the  western 
side  of  the  Pacific.  Ocean,  while  the  Pribilof  herd  never  have  gone  west 
of  the  one  hundred  and  eightieth  degree  of  longitude  from  Green- 
wich, and  very  few  have  ever  been  se«ni  so  far  west.  This  fact  is 
conclusively  established  by  the  evidence,  and  is  recognized  in  the 
separate  rejK^rts  made  by  the  c(unmissiouers  who  were  appointed  by 
the  two  governments  (two  by  each  government)  to  investigate  and 
make  report  upon  the  facts  having  relation  to  seal  life  and  the  meas- 
ures necessary  for  its  proper  protection  and  preservation. 

The  Ameiican  Commissioners,  Profs.  Merriam  and  Mendenhall,  in 
their  separate  report  made  under  the  authority  of  the  treaty  between 
the  two  governments,  say: 

"The  fur  seals  of  the  Pribilof  Islands  do  not  mi.r  with  f hose  of  the 
Commander  and  Kurile  TaUmds  at  any  time  of  the  year.  In  summer 
the  two  herds  remain  entirely  distinct,  separated  by  a  water  interval 
of  several  hundred  miles;  and  in  their  winter  migrations  those  from 
the  Pribilof  Islands  follow  the  American  coast  in  a  southeasterly  direc- 
tion, while  those  from  the  Connnander  and  Kurile  Islands  follow  the 
Siberian  and  Japan  coasts  in  a  southwesterly  direction,  the  two  herds 
being  separated  in  winter  by  a  water  interval  of  several  thousand 
miles.  This  regularity  in  the  movements  of  the  diflerent  herds  is  in 
obedience  to  the  well-known  law  that  migratory  animals  follow  definite 
routes  in  migration  and  return  year  after  year  to  the  same  place  to  breed. 
Were  it  not  for  this  law  there  would  be  no  such  thing  as  stability 
of  species,  for  interbreeding  and  existence  nntler  diverse  phjsiographic 
conditions  would  destroy  all  specific  characters."     U.   S.   Case,  323. 

The  British  Commissioners,  Prof.  Dawson,  and  Sir  George  Baden- 
Powell,  in  their  separate  report,  under  the  same  authority,  say: 

"Res])ecting  the  migration  range  of  the  fur  seals  which  resort  to 
Commander  Islands,  to  Kobben  Island,  and  in  smaller  numbers  to 
several  places  in  the  Kurile  Islands,  as  more  fully  noted  in  subsequent 
pages,  comparatively  little  has  been  recorded;  but  the  result  of 
inquiries  made  in  various  directitms,  when  brought  together,  are  suffi- 
cient to  enable  its  general  character  and  the  area  which  it  covers  to 
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be  ontliiied.  The  deficiency  in  information  for  tlic  Asiatic  coast  depends 
upon  the  fact  tliat  pehi^ic  scaliiifi-,  as  understood  on  the  coast  of 
America,  is  there  pra(!tically  unknown,  wliile  the  pco])le  inhabiting 
the  coast  and  its  adjacent  islands  do  not,  Ukv  tlic,  Indians  and  Aleuts 
of  the  opposite  side  of  the  North  racilic,  naturally  venture  far  to  sea 
for  huntin.i>-  i)uri)os('.s.  The  fa(;ts  already  cited  in  connecdion  with  the 
mij;rali(m  of  tiu^  seals  on  the  east  side,  of  the  I'acilic  show  that  these 
animals  <Miter  and  lea\'e  Uerini;-  Sea  almost  entirely  by  the  eastern 
passes  Miroui^h  the  Aleutian  chain,  and  fhal  only  under  exceptional 
cireumstanees,  and  niuler  stress  of  weather,  are  some  youn;;-  seals, 
whiki  on  their  way  south,  driven  as  far  to  the  west  as  Atka  Island. 
No  larji'e  bodies  oC  migrating;  seals  are  known  to  pass  near  Attn  Island, 
the  westernmost  of  the  Aleutians,  and  no  yountj  scah  have  ever  icitJn'n 
memoni  hccn  seen  there.  These  circumstances,  with  othei's  which  it 
is  not  necessary  to  detail  here,  are  suflicicnt  to  demonstrate  that  the 
main  mif/ration  routes  of  the  seals  frequeniimf  the  Commander  Islands 
do  not  ioueh  the  Aleutian  chain,  and  there  is  every  reason  to  believe 
that  alMion.nh  the  seals  become  more  or  less  commingled  in  HeringSe.T, 
during  the  summer,  the  migration  routes  of  the  tico  sides  of  the  North 
Pacific  are  essentially  distinct.  The  inquiries  and  observations  now 
made,  however,  enable  it  to  be  shown  that  the  fur  seals  of  the  two 
sides  of  the  North  Pacific  belong  in  the  main  to  practically  distinct 
migration  tracts,  both  of  w'hich  are  elsewhere  traced  out  and  described, 
and  it  is  believed  that  while  to  a  certain  extent  transfers  of  individual 
seals  or  of  small  groups  occur,  probably  ever  year,  between  the 
Pribilof  ami  Commander  tribes,  that  this  is  exceptional  rather  than 
normal.  It  is  not  helieoed  that  any  voluntary  or  systematic  movement 
of  fur  seals  tal;cs  place  from  one  group  of  hrceding  islands  to  the  other, 
but  it  is  probable  that  a  continual  harassing  of  the  seals  upon  one  group 
might  result,  in  a  course  of  years,  in  a  corresponding  gradual  accession 
to  the  other  group. 

"There  is  no  evidence  whatever  to  show  that  any  considerable  branch 
of  the  seal  tribe  which  has  its  winter  home  ofl"  the  coast  of  British 
Columbia  resorts  in  suranjer  to  the  Commander  Islands,  whether  vol- 
untarily or  led  thither  in  pursuit  of  food  fishes;  and  inquiries  along  the 
Aleutian  chain  show  that  no  regular  migratiou  route  follows  its  direc- 
tion, whether  to  the  north  or  south  of  the  islamls.  It  is  certain  that 
the  young  seals,  in  going  southward  from  the  Pribilof  Islands,  only 
rarely  get  drifted  westward  as  far  as  the  one  hundred  and  seventy- 
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second  inoridian  of  wost  loniiitiido,  wliilo  Attn  Island,  on  tlio  one  hun- 
dred and  seventy-third  meridian  east  is  ne\'er  visited  by  young  seals, 
and  therefore  lies  between  the  rejjiilar  autumn  migration  routes  of  the 
seals  going  from  the  Pribilof  and  Coanuauder  Islands  respeetively." 
Sees.  197, 19S,  453,  151. 

10.  The  herd  habitually  resorting  to  the  islands  of  St.  Taul  and 
St.  George  is  the  same  that  has  resorted  there  in  the  spring, 
snunncr,  and  fall  of  every  year  for  the  i)ast  century  and  more 
without  any  change  whatever  in  their  habits  or  in  their  migra- 
tion routes.  Since  the  discovery  of  the  islands,  the  seals  frequenting 
tliem  have  never  resorted,  for  any  i)urpose  whatever,  to  other  coasts 
or  lands.  This,  no  doubt,  is  due  to  the  fact  that  they  find  on 
the  I'ribilof  Islands,  and  nowhere  else,  the  isolation  required  for  the 
breeding  season,  as  well  as  the  climatic  and  physical  conditions 
necessary  to  their  life  wants,  among  wliich  conditions  are  an  unifmiuly 
low  temperature  and  an  overcast  sky  and  foggy  atmosphere  that  serves 
to  protect  them  against  the  sun's  rays  while  they  remain  at  the 
rookeries  during  the  long  summer  season,  Whatever  may  be  the 
leason  for  their  never  having  landed  upon  any  other  shores,  it  is 
indisputably  shown  that  they  have  regularly  resorted  to  those  islands 
as  their  breeding  grounds  for  a  period  so  long  that  the  Tnemory  of  man 
runneth  not  to  the  contrary.     And  the  contrary  is  not  asserted. 

11.  Prior  to  1883  or  1885  the  taking  of  these  fur  seals  at  sea  was 
exclusively  by  Indians  or  natives  inside  territorial  waters,  at  any  rate, 
((uite  near  the  coasts.  They  em])loyed  for  that  purpose  only  small 
canoes  and  harpoons  or  spears.  Their  catch,  however,  has  never  been 
large  in  any  year,  and  has  not  materially  affected  the  industry  con- 
ducted at  the  islands  of  St.  Paul  and  St.  George,  nor  apparently 
diminished  the  nund)er  of  the  herd. 

But  in  18SP>  a  schooner  manned  by  hunters  skilled  in  taking 
seals  entered  Bering  Sea  and  returned  with  more  than  2,000  seals. 
This  stimulated  the  business  of  taking  these  animals  in  the  open  waters 
beyond  the  territorial  jurisdiction  of  the  respective  governments. 
In  1885  firearms  were  first  used  in  hunting  seals.  Large  schooners 
or  vessels  now  go  out  into  the  ocean  in  the  route  traversed  by  the 
seals  and  send  out  small  boats  manned  by  hunters  with  ritles  or 
fOiotguns.  Ordinarily,  only  the  head  of  the  seal  can  be  seen  as  it 
moves  through,  or  lies  asleep,  in  the  water;  those  thus  asleep  being, 
as  a  general  rule,  mother  seals  heavy  with  young,  who,  being  dis- 
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al)l(Ml  by  llicir  coiiditioii  (Voiii  in;il<in^  riipid  inovementH,  aro;  easily 
ai)[>i'()a(;lic(l  and  killed.  It  is  indisimtably  sli  own  ])y  the  evidence  tba 
at  least  75  per  cent  of  all  seals  shot  by  pela^nie  sealers  and  actually 
secured  are  female  seals,  the  larger  pait  of  whom  are  far  advanced 
in  pregnancy  wlien  so  taken.  As  soon  as  thc^  nir)th(u-  seal  is  taken 
by  pelagic  sealers,  her  body  is  opened  and  the  unborn  i)up  thrown 
into  the  sea.  It  is  also  shown  that  large  nunibers  of  seals,  that 
are  shot  at  and  wounded  or  killed,  sink  and  are  entirely  lost  before 
the  hunter  can  reach  tlieni  with  his  small  boat.  The  number  so  lost 
varies  according  to  the  skill  of  the  hunter  in  using  lire  arms  and  the 
imidements  carried  for  the  purpose  of  securing  the  seal  tliat  has  been 
wounded  or  killed,  before  it  sinks.  Hut,  making  a  fair  average  of  the 
])er  cent  given  by  witnesses  on  both  sides,  it  is  certain  that,  in  addi- 
tion to  th(^  seals  actually  taken  by  hunters  using  fire  arms,  not  less 
than  lif)  to  40  per  cent  of  all  seals  wouiuled  sink  before  they  are 
reached  by  tlie  hunter,  and  are  entirely  lost.  In  i^dmjic  sealing 
there  can  he  no  selective  lillinfi  so  far  as  sex  is  concerned,  for  it  is  agreed 
hat  (t  hunter  can  not  tell  whether  the  seal  at  irhich  he  shoots  in  the 
irater  is  of  the  male  or  female  sex.  Such  an  attack  upon  the  breeding 
females,  if  continued  for  a  few  years,  will,  of  course,  result  in  the  ex- 
termination of  this  ])olygamous  race.  The  slaughter  of  the  female  seal 
not  only  involves  the  loss  of  the  motlier  and  its  unborn  pup,  but,  as 
Mr.  Blaine  well  said,  ^'tho  future  loss  of  the  whole  nund)cr  which  the 
bearing  seal  may  produce  in  the  successive  years  of  life.  The  destruc- 
tion which  results  from  killing  seals  in  the  open  sea  proceeds,  therefore, 
by  a  ratio  which  constantly  and  rapidly  increases,  and  insures  the 
total  extcj-mination  of  the  species  within  a  very  brief  period."  Besides, 
in  the  long  run,  the  killing  of  a  female  which  has  not  yet  borne  young, 
or  which  is  too  young  to  have  borne  many  pups,  is  more  destructive 
than  to  kill  one  somewhat  advanced  in  years. 

The  largest  number  of  vessels  engaged  in  hunting  these  fur  seals  on 
the  high  seas  outside  of  territorial  w^aters  in  any  year  previous  to 
18S6  was  16.  The  number  increased  in  1880  to  34,  in  1887  to  47,  in  1889 
to  08,  in  1890  to  91,  in  1891  to  115,  in  1892  to  122.  The  catch, 
in  the  open  sea  by  pelagic  hunters  of  seals  belonging  to  the 
Pribilof  herd  has  steadily  increased  for  ten  years  past,  so  that 
in  the  North  Pacific  Ocean,  south  of  the  Aleutian  Islands,  it 
amounted  to  68,000  in  1891  and  at  least  70,000  in  1892,  the  modus 
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rircndi  for  tliose  years  exclndiii!:;"   p<'laji:ic  scalers   only  from   Bering 
Sea. 

During  the  breeding  season  of  18GS,  before  the  United  States  had 
established  regulations  for  the  taking  of  fur  seals  at  the  Pribilof 
Islands,  and  before  its  authorities  had  acquired  any  knowledge  as  to 
the  lUM'Ossity  of  imposing  restrictions  ui)on  the  number  to  be  killed  for 
commercial  purimses,  seal  liuiitcrs  took  on  those  islands  alone  about 
2(!S,()()()of  all  ages  and  sexes.  The  evil  was,  of  course,  remedied  as  soon 
as  the  act  of  18(»S  was  passed.  From  180!)  to  1871,  inclusive,  the  aver- 
age number  kill<Ml  annually  on  the  islan<ls  for  commercial  ])urposcs 
(taking  for  this  estimate  the  report  of  the  IJritish  commissioners)  was 
G9,258,  and  from  18713  to  188!),  inclusive,  98,211,  exclusive,  in  each 
period,  of  the  pups  killed  by  natives  for  food  and  raiment.  In  181H), 
when  the  disastrous  ellocts  of  pelagic  sealing  began  to  l)e  more  distinctly 
felt,  only  20,995  young  males  suitable  for  taking  could  be  luuiid  on  the 
islands,  and  in  1891  only  12,071,  including  the  7,500  allowed  by  the 
modus  7'ircn<li  of  thai  year.  ]>y  the  modus  vireu<ii  of  1892  only  7,500 
were  allowed  to  be  taken  on  the  islands.  In  the  present  year,  nnder  the 
operation  of  the  latter  arrangement,  oidy  7,500  can  be  taken  by  the 
United  States  or  its  licensees  on  the  islands,  while  pelagic  sealers  are 
at  liberty  to  take  all  they  can  in  the  North  Pacific  Ocean.  It  is  not 
doubted  that  they  will  take  at  least  80,000  this  season  in  those  waters. 

12.  The  Commissioners  appointed  by  the  United  States  and  Great 
Britain  agree  that  "since  the  Alaska  pnrcluise  a  marked  diminution  of 
the  seals  on,  and  habitually  resorting  to,  the  Pribilof  Islands,  has 
taken  place;  that  it  has  been  cumulative  in  ettect,  and  that  it  is  the 
result  of  excessive  killing  by  man."  They  also  agree  that  "for  indus- 
trial as  well  as  for  other  obvious  reasons,  it  is  incumbent  upon  all 
nations,  and  particularly  those  having  direct  commercial  interests  in 
fur  seals,  t^  provi<le  for  their  proper  protection  and  i)reservation." 

13.  But  for  the  protection  given  to  these  seals  while  on  the  islands  of 
St.  Paul  and  St.George,firstbyKussia,  and,  subsequently,  by  the  United 
States,  the  entire  herd,  frequenting  the  Islands  of  St.  Paul  and  St. 
George  since  the  discovery  of  those  islands  (how  much  longer  can  not  be 
now  known),  would  long  ago  have  been  destroyed  by  raiders  and  seal 
hunters.  If  the  care,  supervision,  and  self-denial  practiced  by  the 
United  States  on  the  islands  were  withdrawn,  the  race  would  be  swept 
out  of  existence  within  a  very  few  years. 

It  is  common  knowledge  thai;  at  the  close  of  the  last  century  fur  seals 
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of  a  somewliiit  different  species  from  tlic  Xortliern  Fur  Seals,  but 
havin*;"  most  of  the  same  cliaracteristics,  could  be  seen  in  numbers 
almost  incredible  on  numerous  coasts  and  islands  in  the  Southern 
Ocean,  o(f  tlui  coasts  of  South  America.  According  to  the  concur- 
rent testinu)ny  of  navigators  and  naturalists,  all  these  herds  in  the 
southern  seas  have  l)een  annihilated,  or  so  reduced  in  nund)ers  that  it 
is  no  longer  worth  while  to  visit  them,  "owing,"  to  use  the  language  of 
Sir  William  11.  I^Mowcr,  the  dis(,inguished  head  of  the  IJritish  Natural 
History  Museum,  "to  the  I'uthless  ami  indiscriminate  slaughter  carried 
on  by  ignorfiiit  and  lawless  sealers,  regardless  of  everything  but  imme- 
diate ])rofit."  We  have  the  authority  of  the  same  eminent  naturalist 
for  saying:  "The  only  spot  in  the  woild  where  the  fur  seals  are  ii(»w 
found  in  their  original,  or  even  increased,  numbers,  is  the  Pribilof  group, 
a  circumstance  entirely  owing  to  the  rigid  enfor(;ementof  the  wise  reg- 
ulations of  the  Alaslca  Commercial  C()mi)a:ny.  ]>ut  for  this  the  fur  seal 
before  now  would  have  been  added  to  the  long  list  of  an i mills  extermi- 
nated from  the  earth  by  the  hand  of  man."  Fifty-second  Congress 
United  States;  First  session,  Senate  Ex.  Doc.  No.  55,  pj),  06-07. 

Dr.  Philip  Lutley  Sclater,  of  the  Zoiilogical  Society  of  London,  in  a 
recent  article  to  which  our  attention  has  been  called,  says,  substantially 
in  conformity  with  the  evidence  before  as :  "  In  former  days  South  Africa, 
Australia,  and  South  America  all  supi)lied  seal  skins  for  the  market, 
derived  either  from  the  shores  of  the  continents  themselves,  or  from  the 
adjoining  islands,  to  which  the  fur  seals  resorted  for  the  purpose  of 
breeding  an<l  bringing  up  their  young.  But  the  Antarctic  furseal  trade 
is  now  practically  extinct,  owing  to  the  indiscriminate  slaughter  of  these 
animals,  which  commen('e<l  at  the  end  of  the  last  century  and  was  con- 
tinued until  the  reduction  in  their  nund)ers  rendered  the  trade  altogether 
unprofitable.  In  a  single  year,  it  is  said  that  300,000  seal  skins  were 
taken  from  the  South  Shetland  Islands,  and  upward  of  3,000,000  are 
stated  to  have  been  carried  off  from  the  island  of  Mas-a-fuero,  near 
Juan  Fernandez,  in  the  short  space  of  seven  years.  In  fact,  the  breed- 
ing places,  or  rookeries,  as  they  arc  cjilled,  of  the  fur  seals  in  the  Ant- 
arctic seas  have  been  entirely  destroyed.  The  myriads  of  seals  wiiich 
formerly  resorted  to  them  have  been  either  swept  away  or  reduced  to 
a  few  individuals,  which  seek  the  land  in  scattered  bands  and  lush  to 
the  sea  on  the  approach  of  man.  There  can  be  little  question,  we  see, 
of  the  fate  that  will  overtake  these  animals  in  other  parts  of  the  Avorld 
unless  effective  measures  are  instituted  for  their  i^rotection.    Although, 
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tlieiofore,  a  few  lots  of  s(^al  skins  may  still  be  roicoivod  from  the  South 
Seas,  the  furseal  of  the  North  racilic  [Otaria  ursina)  is,  in  fiw^.t,  the 
only  source  of  the  present  supply  of  fur  seal  skins  that  can  be  relied 
ui)on.  At  the  present  epoch  only  two  remaining  breeding  places  of  this 
animal  exist.  These  are  in  Pribilof  islands  or  Bering  Sea,  within  the 
territory  of  Alaska  (ceded  by  Russia  to  the  United  States  in  l.S(!7)  and 
the  Commander  Islands  in  the  southwest  corner  of  the  same  sea,  which 
still  remain  uiuler  Russian  juris<liction.  Two  great  herds  of  fur  seals 
resoit  to  these  islands  respectively  during  the  summer  mouths  for  the 
j)urpose  of  breeding  and  rearing  their  young." 

Again  the  same  scientist:  "If  there  were  no  other  reasons  to  the 
contrary  it  would  be  quite  as  fair  that  the  pelagic  sealers  should  catch 
sixty  thousand  seals  in  the  open  Pacific,  as  that  the  American  oflicials 
should  shiugliter  the  same  number  on  the  Pribilof  Islands.  l>ut,  in  the 
form  fir  case  there  is,  of  course,  }io  possibility  of  making  a  selection  of  age 
or  se.r.  The  pelagic  hunter  kills  every  seal  he  can  come  across,  whether 
male,  female,  or  young.  According  to  the  American  Commissioners, 
at  least  80  per  cent  of  the  seals  thus  taken  are  females.  Worse  tiiau 
this,  according  to  the  same  authorities,  they  are  principally  females 
heavy  with  young.  Thus,  frn-  ev^ery  seal  of  this  kind  taken,  two  lives 
are  sacrificed.  Moreover,  as  the  seal,  if  shot  dead,  sinks  quickly  below 
the  surface,  many  of  the  bodies  arc  altogetlier  lost,  and  another  con- 
siderable element  of  wastefulness  is  thus  attached  to  pelagic  sealing. 
Now,  let  me  ask,  what  owner  of  a  deer  forest  in  S<otl:ind  would  consent 
to  his  hinds  being  killed,  especially  during  the  breeding  se;ison  ?  Is  it 
not  likewise  on  a  grouse  moor  forbidden  to  shoot  grey  hens  at  any 
time?  In  these,  and  In  numerous  other  instances  which  might  be  men- 
tioned, the  sanctity  of  female  life  is  universally  recognized.  On  the 
other  hand,  the  fur  seal  being  polygamous,  mules  may  be  killed  to  a 
large  extent  without  fear  of  injury  to  the  herd,  for,  although  nearly 
equal  numbers  of  both  sexes  appear  to  be  born,  one  adult  male  is  suffi- 
cient for  twenty  or  thirty  females.  But  the  selection  of  males  from 
females,  and  especially  of  males  of  the  age  required  to  make  the  best 
skins,  can  only  he  effected  on  land,  where  the  assembling  together  of  the 
younger  male  fur  seals  on  particular  spots  presents  the  necessary 
opportunity.  I  think,  therefore, ///a/  if  the  furseal  is  to  be  preserved 
for  the  use  of  posterity  every  true  naturalist  will  agree  with  the  Amer- 
ican Commissioners  that  pelagic  sealing  ought  to  be  altogether  sup- 
pressed— in  the  first  place,  because  it  necessarily  involves  the  de- 
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struction  of  female  ViUy,  hikI  in  the  second  place,  because  of  its  waste- 
fulness  tliroiiiili    the    lr('(|ii('i:t    (uihire   to   n-cover   seals  shot  at  sea. 

*  *  *  The  fur  seal  of  Alaska  ([)ia('.tically  now  the  only  remaining 
member  of  the  group  of  fur  seals)  should  be  declared  to  be,  to  all 
intents  aii<l  i»iii|)oses,  a  domestic  animal,  and  its  capture  al>soliitely 
prohibited  exceiit  in  its  hoiiu;  on  the  Pribilof  Islands."  Nincicciith 
Centuri/,  June,  1803,  p.  1038. 

Sir  George  Baden-Powell,  one  of  the  British  Commissioners,  pub- 
licly declared  before  his  appointuient  as  a  eoiiimissioner,  that  "as  a 
matter  of  fact,  the  Canadian  sealers  take  very  few,  if  any,  seals  clos(;  to 
these  (the  Pribilof)  ishinds.  Tlie  main  catch  is  made  far  out  at  sea, 
and  is  almost  entirely  composed  of  females  J' 

Dr.  A.  Milne  Edwards,  director  of  the  Museum  of  Natural  History  jit 
Paris,  alluding  to  the  fur  seals  freiiuenting  Bering  Sea,  says: 

"  What  has  hap[)ened  in  the  Southern  Ocean  may  serve  as  a  warning 
to  us.  Less  than  a  century  ago  these  ami)hibia  [fur  seals]  existed  there 
in  countless  herds.  In  1808,  when  Fanning  visited  the  islands  of 
South  Georgia,  one  ship  left  those  shores  carrying  away  14,000  seal- 
skins belonging  to  the  species  ArctoccpJtaltts  Australis.  He  himselt 
obtained  57,000  of  them  and  he  estinuited  at  112,000  the  number  of 
these  animals  killed  during  the  few  weeks  the  sailors  spent  there  that 
year.  In  1822  Weddel  visited  the  islands  and  he  estimated  at  1,200,000 
the  number  of  skins  obtained  in  that  locality.  The  same  year  320,000 
fur  seals  were  killed  in  the  South  Shetlands.  The  inevitable  conse- 
quences of  this  slaughter  were  a  rai)id  decrease  in  the  number  of  these 
animals.  So,  in  spite  of  the  measures  of  protection  taken  during  the 
last  few  years  by  the  governor  of  the  Falkland  Islands,  the  seals  are 
still  very  rare,  and  the  naturalists  of  the  French  expedition  of  the 
Bomanche  remained  for  nearly  a  year  at  Terra  del  Fuego  and  the 
Falkland  Islands  without  being  able  to  eatch  a  single  specimen.  It  is 
a  source  of  wealth  which  is  now  exhausted.  It  will  be  thus  with  the 
Callorhinus  tirsinus  in  the  i^orth  Pacific  Ocean,  and  it  is  time  to  insure 
to  these  animals  a  security  which  may  allow  them  regular  reproduction. 
I  have  followed  with  much  attention  the  investigations  which  have 
been  made  by  the  Government  of  the  United  States  on  this  subject. 
The  reiJorts  of  the  Commissioners  sent  to  the  Pribilof  Islands  have 
made  known  to  naturalists  a  very  large  number  of  facts  of  great 
scientific  interest,  and  have  demonstrated  that  a  regulated  system  of 
killing  may  be  safely  applied  in  the  case  of  these  herds  of  seals  when 
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there  is  a  snporflnity  of  nisilos.  Wliat  inijjlit  be  ealletl  a  tax  on  celi- 
bacy was  ai)i)lied  in  this  Avay  in  the  most  satisiactoiy  manner,  and  the 
indefinite  preservation  of  the  species  wonhl  have  been  assnred  if  the 
emigrants^  on  their  way  had:  to  their  hreecUng  pJaee^;^  h(((J  not  been 
attaeled  and  pursued  in  every  nayy     U.  *S'.  Case,  Vol.  J,  App.  4VJ. 

The  record  contains  the  opinions  of  other  scientilic  gentlemen  of  high 
repute,  in  answer  to  written  iniiuiries  on  this  subject  made  by  Prof. 
Merriain,of  the  United  States  Department  of  Agriculture,  and  based 
upon  a  full  and  accurate  account  of  seal  life. 

Dr.  Nehring,  Professor  of  Zoology  in  the  Itoyal  Agricultural  College 
of  Berlin:  "I  am  like  yourself  of  the  opinion  that  the  remarkable 
decrease  of  fur  seals  on  the  rookeries  of  the  Pribilof  Islands  which  lias, 
of  late  years,  become  more  and  more  evident,  is  to  be  attributed  mainly, 
or  perhaps  exclusively,  to  the  unreasonable  destruction  caused  by  the 
seal  hunters  who  ply  their  avocation  in  the  open  sea.  The  only  rational 
method  of  taking  the  fur  seal,  and  the  only  one  that  is  not  likely  to 
result  in  the  extermination  of  this  valuable  animal,  is  the  one  which 
has  hitherto  been  employed  on  the  Pribilof  Islands  under  the  super- 
vision of  the  Government."     U.  S.  Case,  Vol.  1,  App.  120. 

Prof  Salvadori,  of  the  INIuseo  Zoologico,  Turin,  Italy:  "No  doubt 
free  pelagic  sealing  is  a  cause  which  will  act  to  the  destruction  of  the 
seal  herds,  and  to  that  a  stoj)  must  be  put  as  soon  as  possible."  U.  <S'. 
Case,  Vol.  1,  App.  432. 

Prof  Von  Schrenck,  of  the  Imperial  Academy  of  Sciences,  St. 
Petersburg:  "I  am^  also  persuaded  that  i)elagic  sealing,  if  pursued  in 
the  same  manner  in  future,  will  necessarily  end  with  the  extermination 
of  the  fur  seal."     U.  S.  Case,  Vol.  1,  Ai)p.  422. 

Prof.  Giglioli,  director  of  the  Zoological  Museum,  Royal  Su]ierior 
Institute,  Florence,  Italy:  "In  any  case,  all  who  are  c(mipetent  in  the 
matter  will  admit  that  no  method  of  capture  could  be  more  uselessly 
destructive  in  the  case  of  Pinnipedia  than  that  called  i)elagic  sealing; 
not  (tnly  any  kind  of  selection  of  the  victims  is  impossible,  but  it  is 
admitting  much  to  assert  that  out  of  three  destroyed  one  is  secured  and 
utilized,  and  this  for  obvious  and  well-known  reasons.  In  the  case 
of  the  North  Pacific  fur-seal,  this  mode  of  capture  and  destruction 
is  doubly  to  be  cond<'mned,  because  the  destruction  falls  nearly  exclu- 
sively on  those,  the  nursing  and  pregnant  females,  which  ought  on  no 
account  to  be  killed.  *  »  *  I  qnite  agree  with  you  in  maintaining 
that  unless  the  malpractice  of  i)elagic  sealing  be  prevented  or  greatly 
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checked,  botli  ill  the  Xorlli  I*:icili(;  and  in  Mie  Bcrin*;  Sea,  tlie  eco- 
iiomie  extermination  of  (JnUorhinaH  urninus  is  mcrcli/  the  mailer  of  a 
few  years.^^     (J.  >S.  Cane,   Vol.  1,  Ayp.  423. 

Prof.  Blaiicbard,  of  tlio  Medical  Faculty  of  Paris,  and  general  kcc- 
rctaiy  of  tiie  Zoological  Society  of  France:  "l>y  reason  of  the  niaH- 
sacres  of  wiiicli  it  is  the  vi(;tiin,  this  si»i;(;i(;s  is  advancing;'  rapidly  to  its 
total  and  linal  destruction,  following;  the  fatal  road  ou  wiiich  iha  Rhy- 
tina  Stelleri,  the  Monarchns  trophicalis,  and  the  Macrorhinus  anfjuntiros- 
trhs  have  preceded  it,  to  cite  only  the  great  mammifers  whicli  l)nt 
recently  abounded  in  the  Ainericau  seas.  Now,  the  irremediable 
destruction  of  an  eminently  uscfnl  animal  species,  such  as  this  one,  is, 
to  speak  plainly,  a  erime  of  whicdi  we  are  rendering  ourselves  guilty 
towards  our  descendants.  To  satisfy  our  instincts  of  cupidity  we  vol- 
untaiily  exhaust,  and  that  forever,  a  source  of  wealth,  which  i)roperly 
regulated,  ought,  on  the  contrary,  to  contribute  to  the  prosperity  of 
our  own  generation  and  of  those  which  will  succeed  it.  *  *  *  With 
his  harpoons,  his  iirearms,  and  his  machines  of  every  kind,  man  with 
Avhom  the  instinct  of  destruction  attains  its  highest  ])oint,  is  the  worst 
enemy  of  nature  and  of  mankind  itself.  llai)i)ily,  while  yet  in  tiuie^ 
the  savants  sound  the  alarm.  In  this  century,  -when  we  believe  in 
science,  we  must  ]io[)e  that  their  voice  will  not  be  lost  in  the  desert." 

Profs.  Lilljeborg  and  Nordenskiold,  of  the  Academy  of  Sciences, 
Sweden  unite  in  declaring:  "As  to  the  former  question,  the  killing  of 
the  seals  on  the  rookeries,  it  seems  at  present  regulated  in  a  suita- 
ble manner  to  effectually  jnevent  the  gradual  diminishing  of  the  stock. 
Ifa  wider  experience  should  require  some  modifications  in  these  regula- 
tions, there  is  no  danger  but  that  siudi  modi  lications  will  be  adopted.  It 
isevidently  in  the  interest  of  the  owners  of  the  rookeries  to  take  care  that 
this  source  of  wealth  shall  iu)t  be  lessened  by  excessive  exploitation. 
Nor  will  there  be  any  difficulty  ffu-  studying  the  conditions  of  health  and 
thriving  of  the  animals  during  the  rookery  season.  As  to  pelagic 
sealing,  it  is  evident  that  a  systematic  hunting  of  the  seals  in  the  open 
sea  ou  the  way  to  and  from  or  around  the  rookeries,  will  very  soon 
cause  the  complete  extinction  of  this  valuable,  and,  from  a  scientific 
point  of  view,  so  extremely  interesting  and  imiiortant  animal,  espe- 
cially as  a  great  number  of  the  animals  killed  in  this  manner  are  preg- 
nant cows,  or  cows  temporarily  separated  from  their  pups  while  seek- 
ing food  in  the  vicinity  of  the  rookery.  Everyone  having  some  expe- 
rience in  seal  hunting  can  also  attest  that  only  a  relatively  small  part 
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of  the  seals  killed  or  st-rioiisly  wouiided  in  the  open  sea  can  in  this 
manner  be  eauj;;ht.  We  are  therel'ore  persuaded  that  a  jjiohihition  <>/ 
pelagic  sealing  in  a  nccessari/  condition  for  Ihe  jncrcntion  of  the  total 
extermination  of  the  fur  seal."     U.  S.  Cas€,Vol.  1,  App.  4^8. 

Prof.  Middeiidorf,  an  eminent  seientist  of  Kussia:  "The  method  of 
treating  these  animals  whieh  was  oriiiinally  ad»)]»ted  by  the  h'ussiaii- 
American  Company  at  their  home  on  the  Pribilof  Islands  is  still  con- 
tinued in  the  same  rati(»nal  manner,  and  has,  for  more  than  half  a  cen- 
tury, been  found  to  be  excellent,  both  on  account  of  the  large  number 
of  seals  taken  and  because  they  are  not  exterminated.  So  long  as  super- 
fluous young  males  are  killed,  not  only  the  existence  but  even  the 
increase  of  the  herd  is  assured."     U.  S.  Case,  Vol.  i,  App.  430. 

Prof.  Ilolub,  of  Prague,  Austria  Hungary:  "If  the  pelagic  sealing 
of  the  fur  seal  is  carried  on  still  longer,  as  it  has  been  executed  dur- 
ing the  hist  years,  the  pelagic  sealing  as  a  business  matter  and  a  div- 
ing' will  soon  cease  by  the  full  externuuation  of  this  uselid  animal." 
U.  S.  Cam;  Vol.  1,  App.  133. 

The  abundance  of  fur  seals  at  the  Ishind  of  Juan  Fernandez  two 
hundred  years  ago  is  shown  by  Dampier,  who  visited  that  ishmd  in 
1G83.  In  his  Voyage  Around  the  World,  5th  ed.,  1713,  Vol.  1,  pp.  S^', 
90^  it  is  said: 

"Seals  swarm  as  thick  about  this  island  (of  John  Fernando,  as  he 
terms  it)  as  if  they  had  lu)  other  place  in  the  world  to  live  in;  for  there 
is  not  a  bay  nor  rock  that  one  can  get  ashore  on  but  is  full  of  them. 
•  •  *  Those  at  John  Fernando's  have  fine,  thick,  short  fur; 
the  like  1  have  n<tt  taken  notice  of  anywhere  but  in  these  seas.  Here 
are  always  thousands,  I  might  say  possibly  millions  of  them,  either 
sitting  on  the  bays  or  going  and  coming  in  the  sea  around  the  island, 
which  is  covered  with  them  (as  they  lie  at  the  top  of  the  water  playing 
and  sunning  themselves)  for  a  mile  or  two  from  the  shore.  When 
they  come  out  of  tiie  sea  they  bleat  like  siieep  for  their  young,  and 
though  they  pass  through  hundreds  of  other  young  ones  before  they 
come  to  their  own,  yet  they  will  not  sufter  any  of  them  to  suck.  The 
young  ones  are  like  puppies,  and  lie  nnich  ashore,  but  when  beaten  by 
any  of  us  thej'^,  as  well  as  the  old  ones,  will  make  towards  the  sea,  and 
swim  very  swift  and  nimble,  tho'  on  shore  they  lie  very  sluggishly,  and 
will  not  go  out  of  our  way  unless  we  beat  them,  but  snap  at  us.  A 
blow  on  the  nose  soon  kills  tliem.  Large  ships  might  here  load  them- 
selves with  sealskins  and  traneoyl;  for  they  are  extraordinarily  fat." 
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Aiiotlior  writer,  referring;  to  tlni  dcstnictiori  of  fur  seals  in  tluj  soiitli- 
eni  .sc;i.s,  says:  "Tlicso  valuable  ereatmos  liav<;  often  Ixhmi  found  fre- 
quenting^ some  sterile  islands  in  innumerable  multitudes,  ]>y  way  of 
iihistiation  we  sliall  refer  only  to  the  fur  seal,  as  oecMinin;;- in  South 
Shetland.  On  this  barren  s[)ot  their  nund^ers  wen;  su(di  that  it  has 
been  estinnited  that  it  eould  have  eontinued  pernumently  to  furnish  a 
return  of  1()(),()0()  hirs  a  year;  whieh,  to  say  nothing;- of  the  pni^lic;  bene- 
fit, would  iiave  yi(dded  annually,  from  this  spot  alone,  a  \'ery  hundsome 
sum  to  the  adventurers.  l>ut  what  do  these  men  do?  In  two  short 
years,  18lil-2,  so  great  is  the  rush,  that  they  destroy  3!i(),()0().  They 
killed  all  and  si>:ired  none.  The  moment  an  animal  landed,  though 
big  with  young,  it  was  destroyed.  Tiiose  on  shor<;  were  likewise  imme- 
diately despatched,  though  the  cub.s  were  but  a  day  old.  These:,  of 
course,  all  died,  their  number,  at  the  lowest  ealeulation,  exceeding- 
1(H),(MM).  No  wonder,  then,  at  the  end  of  the  second  year  the  ani- 
mals in  this  locality  were  nearly  extinct.  So  it  is,  we  add,  in  other 
localities,  and  so  with  otiier  seals,*  so  with  the  oil-seals  and  so  with  the 
whale  itself,  every  addition  only  making  bad  worse.  And  all  this 
might  easily  be  prevented  by  a  little  less  barbarous  and  revoltitig 
cruelty,  ami  a  little  more  enlightened  selfishness.  Fishermen  are  by 
law  restrained  as  to  the  size  of  the  meshes  of  their  net  in  taking  many 
of  our  valuable  lish;  and  in  the  Islaiul  of  Lobos,  in  the  Kiver  Plata, 
where,  as  we  have  seen,  there  are  quantities  of  seals,  their  extennina- 
tion  is  prevented  by  the  governor  of  Montevideo,  who  farms  out  the 
trade  under  the  restriction  that  the  hunters  shall  not  take  them  but  at 
stated  periods,  ages,  etc."     N'atHrartst\s  Library,  1).">. 

(riving  due  weight  to  all  the  evidence  adduced  by  the  respective 
Governments,  including  the  oi)inions  of  eminent  uaturalists  in  various 
countries,  it  is  absolutely  certain  — 

That  this  ra(;e  has  been  conceived,  and  has  come  into  existence,  upon 
the  islands  of  the  United  States  in  Bering  Sea,  which,  by  formal  legis- 
lative enactment,  have  been  seta])artas  a  land  home  for  these  animals, 
where  they  can  breed,  and  rear  their  young,  and  renew  their  coats  of 
fur,  and  to  which  they  may  return,  and  for  more  than  a  century  have 
regularly  returned,  from  their  annual  migration  into  the  high  seas; 

That  these  animals,  from  the  necessities  of  the  race,  must  come  into 
existence,  and  for  a  large  part  of  each  ^ear  must  abide,  upon  land; 

That  th(3  United  States,  in  every  form  in  which  it  could  be  done, 
consistently  with  the  imture  Jiiul  habits  of  these  aninnds,  has  taken 
possession  of,  and  ap[)ropriated,  this  race  as  its  property; 
11492 9 
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That  tlie  taking  of  fur  seals  tor  coiiiiiieicial  purposes  att'ioir  breeding 
j^roiuuls  ou  the  !St.  I'aul  and  8t.  Cleorge,  wliere  alone  there  can  be  u 
diseriniinutiou  between  the  sexes,  will  not  itself  endanger  the  existence 
of  the  herd  if — as  was  done  by  Kussiaand  has  been  done  by  the  United 
States — the  killing-  is  restricted  to  such  proportion  of  available  malcfi  as 
will  leave  a sullicient  number  for  purposes  of  reproduction; 

That  the  killing  of  these  animals  in  large  numbers  at  any  other  place 
than  their  land  home  or  breeding  grounds  will  speeddy  result  in  the 
loss  of  the  race  to  the  world; 

That  unrestrained  pelagic  sealing  in  ]'.ering  Sea  or  in  the  North 
Pacific  Ocean,  even  if  no  seals  he  taJicn  on  the  islands  hy  the  United 
iStates  or  its  lessees,  will  result  in  the  extermination,  witliin  a  very  few 
years,  of  the  entire  race  freipienting  those  islands; 

That  but  for  the  care,  su[)ervision,  and  protection  bestowed  ujion 
these  animals  at  their  laud  home  by  the  United  States,  the  race  would 
long  ago  have  become  extinct; 

That  if  such  care,  supcrvisiou,  or  i)rotection  be  withdrawn,  the  race 
would  be  destroyed;  and, 

That  the  United  States,  by  its  owuershii)  of  the  breeding  grounds  of 
these  animals  is  alone,  of  all  the  uations  of  the  earth,  in  a  position  to 
take  or  coutrol  the  taking  of  these  animals,  so  that  their  increase  may 
be  regularly  obtained  for  use  without  at  all  impairing  the  stock, 

111  the  light  of  the  above  facts,  which  can  not  be  disputed  by  any- 
one familiar  with  the  record,  let  us  inquire  as  to  the  principles  of  law 
and  justice  applicable  to  the  case. 

The  particular  question  now  under  cousideratiou  involves  two  propo- 
sitions, to  be  separately  examined: 

First,  as  to  the  right  of  property  which  is  asserted  by  the  United 
States  iu  the  Pribilof  herd  of  seals; 

Second,  as  to  the  protection  of  the  herd  by  the  United  States  while 
the  seals  are  outside  of  the  ordinary  three-mile  limit. 

Much  was  said  in  the  course  of  the  argument  as  to  the  classification 
of  these  fur  seals  among  animals.  One  theory  is,  that  while  not  strictly 
domestic  animals,  they  are  so  nearly  like  animals  of  that  class  that, 
iu  determining  whether  under  any  circumstances  they  can  become  the 
subject  of  property,  and  if  so,  under  what  circumstances,  they  should 
bo  classed  as  domestic  animals,  or,  at  least,  as  domesticated  animals. 
Another  theory  is,  that  they  are  animals /frre  naturw,  and  not  subject  to 
exclusive  appropriation  as  property,  except  iu  conformity  to  the  prin- 
ciples of  law  apijlicable  to  animals  cf  that  class.    The  first  theory  has 


131 

boon  carefully  and  elabonilcly  e.xiiiiiiiHMl  jind  ciiforcod  by  Senator  Mor- 
iiiiii.  NoMiiii^'  ciiii  be  ;i(I(1(mI  to  wliat  the  leiii'ne<l  Senator  liaH  8ai<l 
upon  tliiit  subject.  1  propose  to  consider  tlie  subJ(M-ts  of  prop(;rty 
and  prote(;tion  in  tiie  otlier  aspect  named,  and  will,  tlierelbre,  inquire 
whetlier  the  claim  of  the  United  States  to  own  these  seals  is  supported 
by  any  principles  of  law  universally  recognized  as  controlling:  npon  the 
question  of  pro[)('ity  in  animals  commoidy  classed  as  wild,  rather  than 
domestic  animals. 

The  nniiu  contentions  of  the  United  States,  in  sup[)ort  of  its  claim 
of  property,  are  these: 

That  while  the  general  rule  is  that  no  one  can  have  an  absolute 
property  in  tldu'^a  fcrw  naturw,  there  are  animals  so  near  the  boundary 
drawn  by  the  terms  wild,  tame,  and  reclaimed,  that  the  question 
must  be  determined  by  a  consideration  of  their  nature  and  habits  in 
connection  with  the  grounds  upon  which  the  institution  of  proxjcrty 
stands; 

That,  according  to  the  established  rules  of  law  i)revailing  in  all  civ- 
ilized countries,  the  essential  facts  that  render  useful  animals,  classed 
as  wild  animals,  the  subje(;ts  of  property,  when  in  the  custody  or  con- 
trol of,  as  well  as  while  temporarily  absent  from,  their  masters,  are  the 
care,  industry,  and  supervision  of  num  so  acting  on  the  natural  dispo- 
sition of  the  auiujals  as  to  encourage  their  habitual  return  to  ai>articu- 
lar  place  and  to  his  custody  and  power  at  that  place,  whereby  he  is 
enabled  to  deal  with  them  as  a  lohole,  in  a  similar  manner,  and  so  as 
to  obtain  from  them  similar  benefits,  as  in  the  case  of  domestic  animals; 
that  for  all  purposes  of  property,  animals  so  acted  upon  and  dealt 
with  may  be  assimilated  to  domestic  animals,  even  if  they  be  not 
strictly  of  that  class; 

That  to  this  class  the  Pribilof  fur  seals  belong,  because  at  the  same 
season  in  every  year  they  return  to  the  same  place,  the  islands  of  St. 
Paul  and  St.  George,  where  they  become  so  far  subject  to  the  power  of 
the  United  States  that  its  agents  or  licensees  can  treat  them  in  many 
ways  as  if  they  were  domestic  animals;  that  all  that  is  needed  to  en;"5ure 
their  return  to  and  remaining  ujion  those  islands  from  year  to  year, 
whereby  the  benefits  of  an  increase  of  their  numbers  can  be  obtained, 
is  that  such  agents  and  lessees  shall  abstain  from  repelling  them 
as  they  approach  the  land,  defend  them  after  they  have  arrived 
against  pursuit  by  hunters,  disturb  them  as  little  as  possible  when 
making  selections  for  commercial  purposes,  and  take  males  ouly  for 
purposes  of  commerce;  and 
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That  the  I'uitcd  States,  its  aj^ents  aiul  lessees,  do  all  that  is  neces- 
sary t^)  sei'ure  their  return  each  year  to,  and  their  reinaininj^  at,  the 
Pribilof  Islands  lor  all  the  purposes  tor  which  they  must  conic  to,  and 
tor  a  time  abide,  up(»ii  land. 

Tiiese considerations,  it  is  contended — assnndnj;'  that  these  fur  seals 
areot  the  class  coinniouly  called  animals  /c'/*a'  natanc — rest  upon  a  prin- 
cii>le  fundamental  in  the  institution  of  property,  that  principle  being  that 
wlicnever  any  useful  w  ild  animals,  the  sni)ply  of  which  maybe  exhausted 
by  indiscriminate  slaughter,  or  by  reckless  handlin*;-,  "so  far  sidjmit 
tlienisclves  to  the  control  or  dominion  of  particular  men  as  to  enable 
them  rxclusircly  to  cultivate  such  animals  and  to  obtain  the  annual 
increase  for  the  supply  of  human  wants,  and,  at  the  same  time,  to  pre- 
serve the  stock,  they  have  a  property  in  them;  or,  in  other  words,  what- 
ever may  be  justly  regarded  as  the  product  of  luunan  art,  industry,  and 
self-denial,  must  be  assigned  to  those  who  make  these  exertions,  as  their 
merited  rewanl." 

In  opposition  to  this  claim  of  property  by  the  United  States,  Great 
Britain  contends  that  these  seals  are  strictly  animalsyt'>U'/<«/«rrt';  that 
the  oidy  property  in  them  known  to  the  law  is  dependent  on  actual,  jdiysi- 
cal  i»ossession;  that  the  United  States  or  its  licensees  have  the  exclusive 
right  to  take  i)OSsession  of  them  only  while  they  are  on  the  islands  of 
St.  Paul  and  St.  Cieorge,  but  that  such  right  is  lost  when  they  leave 
the  Islands  and  go  into  the  high  seas,  for  the  purpose  of  obtaining  lish 
for  food,  even  if  they  have,  when  so  leaving,  the  intention  to  return 
to  their  breeding  grounds;  that  the  citizens  or  subjects  of  all  nations 
have  etjually  the  right  to  kill  or  take  possession  of  them  in  the  high 
seas;  that  while  on  the  Islands  neither  the  United  States  nor  their 
lessees  take  manual  possession  of  the  seals  other  than  of  those 
actually  killed;  that,  even  if  it  be  true  that  the  care,  industry,  self- 
denial,  and  protection  bestowed  upon  these  animals  while  on  their 
breeding  grounds  has  secured,  does  now  secure,  and  will  alone  secure, 
this  race  from  extermination  by  pelagic  sealing,  that  fact  can  not 
give  a  right  of  property  to  the  United  States;  and  that  the  right  of 
l)clagic  sealers  to  capture  and  kill  these  seals  in  the  o])en  seas,  for 
profit,  by  any  methods  they  choose  to  employ,  even  by  such  as  will 
certainly  or  soon  destroy  the  entire  race,  is  supported  by  the  estab- 
lished principles  of  international  law. 

While,  in  a  sense,  all  property  has  its  root  in  municipal  law,  I  agree 
that  the  question  as  to  the  ownership  of  these  animals  when  they  are 


19') 

loo 

in  tlio,  0])('ii  wntors  c»f  tlio  oconn,  tlic  Iiighway  (»("  ;ill  iiooplcs,  is  to  bcdc- 
terniiiu'd  ultiniiitely  by  Mio  ]»iil)lic  hiw  of  iiHtions — lliiit  is,  by  tlioso  prin- 
ciples coiinnon  to,  and  io{;oj;iii/c(l  as  biii(liii<j;  by,  all  civilized  countries 
in  their  intercourse  and  relations  with  each  other.  No  other  law  can  be 
appealed  to  for  tlie  settlement  of  a  dispute  between  sovereign  nations 
as  to  the  ownership  of  anijnals  when  found  on  the  seas  beyond  tln'ir 
res])cctive  territorial  limits.  ]>nt  by  what  considerations  are  we  to  be 
governed  in  ascertaining  what  the  law  of  nations  recogniz(\s,  alhtws,  or 
forbids? 

The  counsel  for  the  TTnited  States  contended,  in  argument,  that  in 
determining  what  rights  are  recognized  by  the  law^  of  nations,  the  Tri- 
bunal is  not  to  ignore,  but  must  give  effect  to,  those  i)rincipl('s  of  right 
reason.  Justice,  humanity,  and  morality  which  have  their  fonndati(»n  in 
the  law  of  nature  as  ai)plied  to  the  inslituti<ni  of  property.  This  view 
was  earnestly  combated  by  the  counsel  of  Great  IJritaiu,  and  it  was, 
in  effect,  said  that  the  teachings  and  precepts  of  the  law  of  nature 
were  of  no  importance  in  the  present  inquiry;  that  the  rights  of  these 
two  nations  could  not  be  nuide  to  depend,  in  any  degiee,  upon  abstract 
princi])les  founded  only  on  reason,  justice,  humanity,  or  morality,  but 
must  be  determined  upon  grounds  of  i)ositive  law,  resting  in  theafhrm- 
ative  assent  of  the  nations,  indoijcndently  of  ethical  considerations  aris- 
ing out  of  distinctions  which  tlie  conscience  of  the  woild  makes  between 
what  is  morally  right  and  what  is  morally  wrong,  or  between  what  is 
supported  by  sound  reason  and. justice  and  what  is  not  so  supi)orted. 

Of  course,  if  there  be  any  settled,  recognized  rules  of  the  law  of  nations 
governing  the  particular  question  under  consideration,  they  must  con- 
trol our  decision  whatever  may  be  our  view  of  their  justice.  The  two 
nations  interested  arc  bound  by  such  rules  and  the  Tribunal  may  not 
disregard  them,  or  refuse  to  give  effect  to  them.  But  if  the  precise 
case  before  it  is  not  covered  by  some  positive  rule,  decision  or  prece- 
dent, founded  on  the  conventions  or  established  usages  of  the  civilized 
nations  of  the  earth,  and  exin-essly  set  forth  in  the  writings  of  public 
urists,  we  are  not,  for  that  reason,  to  hold  that  it  is  not  pro- 
vided for  by  the  Liw  of  nations.  As  a  court  sitting  under  municipal 
authority  would  be  bound,  in  the  absence  of  precedent,  to  give  judg- 
ment according  to  the  principles  of  right  derived  from  the  whole 
body  of  the  law  to  which  it  may  properly  refer,  so  this  Tribunal, 
constituted  for  the  determination  of  questions  depending  upon  the  law 
of  nations,  may,  and  if  it  fulfills  the  objects  for  wMiich  it  was  constituted, 
must,  look  into  the  recognized  sources  of  that  law  and  seek  in  the 


134 

domain  of  g;cncral  jiirispnidciicc  lor  the  rule  of  decision  in  the  case 
before  it.  One  of  the  recognized  sources  of  the  hiw  of  nations  are  the 
principles  of  natural  reason  and  justice  ai)plicable  to  the  relations 
and  intercourse  of  independent  political  societies.  Those  princi- 
])les  may  be  said  to  have  their  oriicjin  in  the  Law  of  Nature,  or  in 
what  is  sometimes  called  the  Natural  Law  of  Equity,  because  ap- 
proved by  the  moral  sense  of  mankind.  No  earthly  tribunal,  adminis- 
tering: justice  between  individuals,  or  between  nations,  if  unfettered  by 
statute,  or  by  binding-  ])rc(edent,  may  rightfull}'  disref?ard  the  rules  of 
reason,  morality,  humanity,  and  justice  derived  from  that  law.  Those 
rules  are  not  tlie  loss  binding  because  not  formulated  in  some  book, 
ordinaiu'C,  or  treaty.  Certainly,  this  Tribunal  of  Arbitration  must 
regard  the  rules  of  international  morality  and  justice,  applicable  to  the 
subject,  and  fairly  to  be  deduced  from  the  rights  and  duties  of  States 
and  from  the  nature  of  moral  obligations,  as  an  integral  i)art  of  the 
law  of  nations  by  whi(;h  the  matters  submitted  to  it  are  to  be  det<'r- 
mined.  The  institution  of  property  is  ordained  hy  society  for  its 
improvement  and  preservation.  And  there  are  certain  rules,  aris- 
ing out  of  the  very  necessities  of  that  institution,  which  are  com- 
mon to  the  jurisprudence  of  all  eivihzed  nations.  While  these  rules 
may  be  more  frequently  found  recognized  in  municipal  law,  they 
are  so  grounded  in  the  well-being  of  man,  and  so  thoroughly  supported 
by  right  reason,  and  natural  justice,  as  to  have  become  universally  rec- 
ognized, and,  therefore,  must  be  regarded  as  part  of  the  common  law  of 
civilized  countries.  Nations,  no  moie  than  individuals,  may  disregard 
those  rules,  for  upon  their  observance  depends  the  existence  of  organized 
soci<'ty  and  the  security  of  government  among  civilized  peoples. 

That  I  am  not  in  error  in  supposing  tluit  these  views  have  been  gen- 
erally accepted  and  are  enforced  where  action  is  not  controlled  by  stat- 
utes or  by  the  provisions  of  treaties,  will  appear  from  the  decisions  of 
courts  and  from  the  works  of  wTiters  upon  international  law. 

Chief  Justice  ]\rarshall,  delivering  thejudgineutof  the  Supreme  Court 
of  the  United  States,  after  observing  that  the  law  of  nations  is  in 
1  tart  unwritten  and  in  part  conventional,  said  that  "to  ascertain  that 
which  is  unwritten  we  resort  to  the  great  principles  of  reason  and 
justice;  but  as  these  princiides  will  be  ditferently  understood  by 
dilferent  nations  uiulcr  dillerent  circumstances,  we  consider  them  as 
being,  in  some  degree,  fixed  and  rendered  stable  by  a  series  of  judicial 
decisions."  Thirty  Uhds.  of  Sugar  vs.  Boyh,  etc.,  9  Crunches  Reports^ 
191, 197. 
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In  the  raso  of  The  Helena^  Lord  Stowell,  consirlering  the  principles 
of  iutenijilioiijil  hiw,  observed  "that  some  ])eoi>h',  have  foolislily  im- 
agined that  tliere  is  no  otlier  law  of  nations  but  tliat  \vlii(;li  is  derived 
from  positive  compaet  and  convention."  4  liobinsort's  Admiralty, 
Rep.  7. 

P)aeon,  in  his  Dissertation  on  the  Advancement  of  Learning,  snys 
that  "there  are  in  nature  certain  fountains  of  justice,  wlience  all  civil 
laws  jire  derived  but  as  streams;  and  like  as  waters  do  take  tinctures 
and  tastes  from  the  soils  through  wliicli  they  run,  so  do  civil  laws  vary 
ac<'<)rding  to  the  regions  and  governments  where  they  are  ]»lanted, 
though  they  proceed  from  the  same  fountain."     BJc.  2,  chap.  23,  sec.  44, 

Blackstone  declares  that  the  law  of  nature  being  coeval  with  man- 
kind, and  dictated  by  God  himsc^lf,  "is  l)in(ling  all  over  the  globe  in  all 
countries,  and  at  all  times,"  and  that  "no  human  laws  are  of  any  validity 
if  contrary  to  this,  and  such  of  them  as  are  Vialid  derive  all  their 
force  and  all  their  authority,  mediately  or  immediately,  from  tins 
original."  And  he  also  says:  "As  it  is  impossible  for  the  whole  race  of 
mankind  to  be  united  in  one  great  society,  they  must  necessarily  divide 
into  many,  and  form  separate  states,  commonwealths,  and  nations, 
entirely  independent  of  each  other  and  yet  liable  to  mutual  intercourse. 
Hence  arises  a  third  kind  of  law  to  regulate  this  nnitual  intercourse, 
called  the '  law  of  nations,' which,  as  none  of  these  states  will  acknowledge 
a  suj^eriority  in  the  other,  can  not  be  dictated  by  any,  but  depends  en- 
tirely upon  the  rules  of  natural  laic,  or  upon  mutual  compacts,  treaties, 
leagues,  and  agreements  between  those  several  communities;  in  the 
construction,  also,  of  which  compacts  we  have  no  other  rule  to  resort  to 
but  the  law  of  nature,  being  the  only  one  to  which  all  the  communities 
are  equally  subject,  and  therefore,  the  civil  law  very  justly  observes 
that  qnod  naturalis  ratio  inter  omnes  homines  constituit  vacatur  jus  gent- 
ium:'   Blc.  1,  p.  41,  43. 

In  his  Commentaries  on  International  Law  Sir  Eobert  riiillimore 
says:  "Grotius  enumerates  these  sources  [of  international  law^]  as  being 
^ ijhfa  natura,  leges  divinw,  mores,  et  pacta.'  In  llo3  the  British  Govern- 
ment made  an  answer  to  a  memorial  of  the  Prussian  Government,  which 
was  termed  by  Montesquieu  reponse  sans  rcpliqne,  and  which  has  been 
generally  recognized  as  one  of  the  ablest  expositions  of  international 
law  ever  embodied  in  a  state  paper.  In  this  memorable  document  the 
law  of  nations  is  said  to  be  founded  upon  juvstice,  equity,  eonvenience, 
and  the  reason  of  the  thing,  and  confirmed  by  long  usage."  1  PhilU- 
more,  ch.  3,  sec.  20.    In  the  judgment  delivered  by  him  in  Queen  vs. 
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Kq/)i,  Law  Ticp.,  2  E.rch.  r>ii\?lf,  Dr.  riiilliinore  statostlinttlii^^answor 
was  IVamoil  by  Lord  Maiislicld  and  Sir  (Jeoroe  Lee.  The  same  learned 
author  declares  that  the  sources  from  which  international  jurisprudence 
is  derived  cinbracc  not  only  the  universal  conscntofnations,  as  expressed 
by  j)ositive  compact,  and  as  imi)lied  by  nsa<;e,  custom,  and  i)ractice, 
as  dis(!losed  by  precedents,  treaties,  i)nblic  documents,  inaiine  ordi- 
nances, the  decisions  of  international  tribunals,  and  the  works  of  emi- 
nent wrilcis  ni)on  internal ional  Jnris])ru(l('iice,  but,  also,  ''the  Divine 
law,  cmbodyin*!- the  princijiles  of  eternal  justice,  implanted  by  God  on 
all  moral  and  social  creatures,  of  which  nations  are  the  ag{iie<i;ates  and 
of  which  fjovernments  are  the  international  organs,"  as  well  as  "  the 
Revealed  Will  of  (lod,  enforcinu'  and  extending-  these  principles  of 
natural  justice,"  and  "Reason  which  jjcoverns  the  ai)plication  of  these 
princi])les  to  particular  cases."  1  IViillimnrc,  p.  07,  c.  8,  ^  58.  In  the 
above  case  of  Queen  vs.  Keyn,  Sir  William  r>aliol  Brett,  now  Lord  Esher, 
Master  of  the  Rolls,  after  observing;-  that  the  authoiitics  made  it  clear 
that  the  consent  of  nations  was  requisite  to  make  any  proposition  a 
part  of  the  law  of  nations,  well  said:  "Their  consent  is  to  be  assumed 
to  the  lo]i;ical  application  to  given  facts  of  the  ethical  axioms  of  right 
and  wrong.  Such  an  application  is  llic  foundation  of  every  system  (tf 
law,  including  necessarily  the  law  of  nations."  L.  ]\.,  2 E.rch.  JUr,  ISl. 
Chancellor  Kent,  whose  writings  arc  known  to  the  jurists  of  all 
nations,  states  in  his  Commentaries,  that  the  most  useful  and  practical 
part  of  the  law  of  nations  is,  no  doubt,  instituted  or  positive  law, 
foundetl  on  usage,  consent,  and  agreement,  and  that  it  would  be  imiu'oper 
to  separate  this  law  entirely  from  natural  jurisprudence  and  not  to 
consider  it  as  deriving  much  of  its  force  and  dignity  from  the  same  piin- 
ci[)les  of  right  reason,  the  same  views  of  the  nature  and  constitution  of 
man,  and  the  same  sanction  of  Divine  revelation,  as  those  from  which 
the  science  of  morality  is  dediu'ed,and  he  says:  "There  is  a  natural 
and  a  positive  law  of  nations.  By  the  former  every  state,  in  its  relations 
with  other  states,  is  bound  to  conduct  itself  with  justice,  good  faith, 
and  benevolence;  and  this  application  of  the  law  of  nature  has  been 
called  by  Vattel  the  necessary  law  of  nations,  because  nations  are 
bound  by  the  law  of  nature  to  observe  it;  and  it  is  termed  by  others 
the  internal  law  of  nations,  because  it  is  obligatory  ujion  them  in  i)oint 
of  conscience."  "We  ought  not,  therefore."  that  ureat  inrist  continues, 
"to  separate  the  science  of  pul)lic  law  from  that  of  ethics,  nor  encour- 
age the  dangerous  suggestion  that  governments  are  not  so  strictly 
bound  by  the  obligations  of  truth,  justice,  and  humanity,  in  relation  to 
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ollior  i)owor.s,  as  tlioy  nro  in  tlio,  iii!nin<];omont  of  tlicir  own  local  con- 
cerns." States  or  bodies  i)olitie,  lie  observes,  "are  to  be  eonsidered  as 
moral  i)ersons,  liavinj;'  a  public,  will,  cai)a])le  and  free  U)  do  riglit  and 
wron}^-,  inasnnicli  as  tlicy  are  (;olle<'tions  of  individuals,  each  of  whom 
carries  witli  liini  into  tlie  service  of  tlie  coiinininity  tlie  same  bindinj? 
law  of  morality  and  religion  wliicli  ongiit  to  control  Ids  conduct  in  private 
life.  Tlie  law  of  nations  is  a.  comidex  system,  comi»osed  of  various 
inj^'iedients.  It  consists  of  .general  princii)l('s  of  rij^lit  and  Justice, 
('(pnilly  suitable  to  the  government  of  individals  in  a  state  of  natural 
e(]nalify  and  to  Mie  relations  and  conduct  of  nations;  of  a  collection 
of  usaj^cs  and  customs,  the  growth  of  civilization  and  commerce 
and  a,  code  of  convcMitional  or  positive  law."  His  conclusions  upon 
tliis  subject  arc  tlins  stated:  "In  tlie  altscnce  of  these  latter  regula- 
tions, the  inter(;ourse  and  conduct  of  nations  arc  to  be  governed  by 
])riu('ip]es  fairly  to  be  dcMluced  fi'om  the  rights  and  duties  of  nations 
and  the  nature  of  moral  obligation;  and  we  have  the  authority  of  the 
lawyers  of  anti(piity,  and  of  some  of  the  first  masters  in  the  modern 
school  of  public  law,  for  placing  the  moral  obligations  of  nations  and 
of  individuals  on  similar  grounds,  and  fin-  considering  individual  and 
national  morality  as  ])arts  of  one  and  the  same  science.  The  law  of 
nations,  so  far  as  it  is  foumled  on  the  piinciples  of  natural  law,  is 
equally  binding  in  every  age  and  upon  all  mankind."  Kenfs  Gommen- 
tarien,  Part  1,  Lecf.  :/,  pp.  2-4.  These  vi(;ws  of  Chancellor  Kent  seem 
to  be  api)roved  by  the  instructed  judgment  of  Sir  Tiavers  Twiss,  the 
eminent  publicist  of  Great  Britain,  who  has  himself  divided  the  Law 
of  Nations  into  Natural  or  Necessary  Law,  and  Positive  or  Instituted 
Law.     The  Law  of  Nations,  cli.  vi,  sees.  82  and  lOo,  ed.  lS$f,  pp.  115, 176. 

Ortolan,  in  his  work  on  International  Eules  and  Diplomacy  of  the 
Sea,  thus  states  his  views:  "It  is  apparent  that  nations  not  having 
any  common  legislat(n-  over  them  have  frequently  no  other  recourse  for 
determining  their  respei^tive  riglits  but  to  that  reasonable  sentiment  of 
right  and  wrong,  to  those  moral  truths  already  brought  to  light,  and  to 
those  which  are  still  to  be  demonstrated.  This  is  what  is  meant  wdieu 
it  is  said  that  natural  law  is  the  first  basis  of  international  law."  Vol. 
1,  hie.  1,  cli.  iv.,p.  71. 

Vattel,  in  the  prefiice  of  his  celebrated  work,  states  that  the  moderns 
are  generally  agreed  in  restricting  the  appellation  of  the  law  of  nations 
to  that  system  of  right  and  Justice  whicrt  ought  \jct  prevail  betwe<}n 
nations  or  sovereign  states.  And  in  the  body  of  his  work  he  says: 
"As  men  are  subject  to  the  law  of  nature,  and  as  their  union  in  civil 
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Bociety  can  not  have  exempted  tliem  from  the  ohlij^ation  to  observe 
tliose  hiws,  since  by  that  union  they  do  not  cease  to  be  men,  the  entire 
nation,  whose  common  will  is  bnt  the  result  of  the  united  wills  of  the 
citizens,  remains  subject  to  the  law  of  nature,  and  is  bound  to  respect 
them  in  all  her  proceedings."  We  must,  therefore,  he  says,  apply  to 
nations  the  rules  of  the  law  of  nature,  where  they  can  be  ai)pli('d  in  a 
manner  suitable  to  the  subject,  "in  order  to  discover  what  their  obli- 
gations are,  and  what  their  rights;  consequently,  the  law  of  naUonn  is 
originally  no  other  than  the  law  of  nature  applied  to  nations."  Ch.  5C>, 
8CCS.  5,  6. 

Wheaton,  whose  authority  is  recognized  by  all  publicists,  sa.vs: 
"International  law,  as  understood  among  civilized  nations,  may  be 
defined  as  consisting  of  those  rnles  of  conduct  whicli  reason  deduces,  as 
consonant  to  justice,  from  the  nature  of  the  society  existing  among 
independent  nations,  with  such  definitions  and  modifications  as  may  be 
established  by  general  consent."  International  Laic,  Pt.  1,  ch.  1,  aee. 
414.  Pomeroy,  an  American  writer  of  distinction,  observes:  "What  is 
called  international  law  in  its  general  sense,  I  wouhl  call  international 
morality.  It  consists  of  those  rules  founded  upon  justice  and  equity, 
and  (loducod  by  right  reason,  according  to  which  independent  states 
are  ac(;ustomed  to  regulate  their  nnitual  intercourse,  and  to  which  they 
conform  their  mutual  relations."  International  Law,  ed.  1886,  C.  1,  S. 
29.  Woolsey,  another  American  writer,  cited  by  both  sides  in  argu- 
ment, says :  "  It  Avonld  be  strange  if  the  state,  that  power  which  defines 
rights  and  makes  them  real,  which  creates  moral  persons  or  associa- 
tions with  rights  and  obligations,  should  have  no  such  relations  of  its 
own — should  be  a  physical  and  not  a  moral  entit3\  In  fact,  to  take  the 
opposite  ground  would  be  to  maintain  that  there  is  no  right  and  wrong 
in  the  intxMcourse  of  states,  and  to  leave  their  conduct  to  the  sway  of 
mere  convenience."    Ed.  of  1892. 

Burlamaqui,  in  his  Principles  of  Natural  and  Politic  Law,  (p.  14), 
after  quoting  with  approval  the  observation  of  Ilobbes  that  natural 
law  is  divided  into  the  natural  law  of  man  and  the  natural  law  (tf 
states,  and  that  the  latter  is  what  is  called  the  law  of  nations,  presents 
the  same  general  view:  "Thus  natural  law  and  the  law  of  nations 
are  in  reality  one  and  the  same  thing,  and  differ  only  by  an  external 
denomination.  We  must,  therefore,  say  that  the  law  of  nations,  jmq)- 
erly  so  called,  and  considered  as  a  law  pro('ec<ling  fiom  a  superior,  is 
nothing  else  but  the  law  of  nature  itself,  notai)plied  to  men,  considered 
simply  as  such,  but  to  nations,  states,  or  their  chiefs,  in  the  relations 
they  have  together,  and  the  several  interests  they  have  to  manage 
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botwoon  ouch  other."  Ed.  1S23,  PL  TT,  c.  fJ,  pp.  tin,  G.  Tn  this  view 
Pii(T(Mi(l()r('ox|)f('„ssc(l  liiscoMciirrcMce,  obscrviii;^  tliat  h(;  vQvxy^wV/.cA  "no 
oiluu-  kiml  of  voluiitiiry  or  positive  iiiteniiitioiiiil  law,  at  least  none 
1 1 avi lift"  force  of  law,  propiMly  so  called,  and  biiidiii;;-  upon  nations  as 
enuinatinf;'  from  a  superior."  Vol.  i,  boolc  2,  c.  3,  §  23,  p.  213j  5th.  ed.; 
ed.  1729,  J<J)iplish,  liO. 

lleinneciMs:  "  Tlie  law  of  nations  is  the  law  of  iiatnre  itself  reapect- 
in.H'or  ai)[»lied  to  social  life  and  the  ad'airs  of  societies  and  indciicndrnt 
states.  *  *  *  IltMice,  we  may  infer  that  the  law  of  nature  doth 
not  didcr  from  the  law  of  nations,  neither  in  respect  of  its  foundation 
and  (irst  principles  nor  of  its  rules,  but  solely  witli  respect  to  its  object, 
Wherefore  their  o[)inion  is  j^rouudh'ss  wlio  si)eak  ol',  1  know  not  what, 
law  of  nations  distinct  from  the  law  of  nature."  Vol.  /,  Ed.  1703,  Sec. 
21,  p.  14. 

llautefeuille:  "  What  is  true,  and  in  my  opinion,  incontestable,  is 
that  notions  of  what  is  just  and  riftht,  and  what  is  unjust  are  found  in 
all  men;  it  is  that  all  individuals  of  the  human  race  that  are  in  the 
enjoyment  of  reason  have  these  notions  <>;raven  upon  their  hearts,  and 
that  they  bring'  with  them  into  the  world  when  they  ani  born.  These 
notions  do  not  extend  to  all  the  details  of  law  as  do  civil  laws,  but  they 
have  reference  to  all  the  most  prominent  points  of  law.  It  cannot 
lie  denied  that  tlie  idea  of  property  is  a  natural  and  innate  idea.  *  * 
The  natural  or  divine  law  is  the  oidy  one  that  can  be  applied  anion^j 
nations— amoufi:  beings  free  from  every  bond  and  having-  no  interest 
in  common.  *  *  International  law  is,  therefore,  based  upon  the 
divine  and  primitive  law;  it  is  all  derived  ^froin  this  source."  Vol.  J, 
p.  46,  1848. 

Martens:  "Each  nation  being  considered  as  a  moi-al  being,  living  in 
a  state  of  nature,  the  obligations  of  one  nation  towards  another  are  no 
more  than  those  of  individuals,  modified  and  applied  to  nations;  and 
this  is  what  is  called  the  natural  law  of  nations.  It  is  universal  and 
nccessiiry,  because  all  nations  are  governed  by  it,  even  against  their 
■will."     Laio  of  Kations,  German,  4th  ed.  1829,  p.  3  of  Introduction. 

Ferguson :  "International  law,  being  based  on  international  morality, 
depends  upon  the  state  of  progress  made  in  civilization.  *  *  *  in- 
vestigating thus  this  spirit  of  law,  we  fiiul  the  definition  of  International 
Law  to  consist  of  certain  rules  of  conduct  which  reason,  prompted  by 
conscience,  deduces  as  consonant  to  Ju-stice,  with  such  limitations  and 
modifications  as  may  be  established  by  general  consent,  to  meet  the 
exigencies  of  the  present  state  of  society  as  existing  among  nations  and 
which  modern  civilized  states  regivrd  ;is  binding  on  them  in  their  rela- 
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tions  with  one  another,  with  a  force  conipnrnhle  in  nature  and  defrree 
tothatbindinfrtheoonscioiitioiis  i)erson  to  obey  tlio  laws  of  his  country." 
Manual  of  International  Laic,  Dutch,  ISSl,  Vol.  1,  Ft.  II,  chap.  3,  see. 
21,  p.  06. 

Carh)S  Testa:  "This  application  of  the  precepts  of  natural  law,  which 
obli^'cs  nations  to  practice  the  same  duties  that  it  prescril>cs  for 
iinlividuiils,  <'(tnstitutcs  the  law  of  nations,  which,  when  considered 
accordinjj:  to  its  origin  (which  is  based  ui>on  natural  law),  is  also  cidled 
thepriniitiveorneoessary  law  of  nations.  *  *  ♦  The  origins  of  inter- 
national law  are  therefore  three  in  number:  (1)  The  reason  and  the 
consciouce  of  what  is  just  and  unjust,  iiulcpendent  of  any  prescription ; 
(2)  custom;  (.5)  public  treaties.  The  principles,  practices,  and  usages 
of  the  law  of  nations,  in  accordance  with  these  limits,  rcgnlatc  the 
conduct  of  nations,  and  it  is  for  this  reason  that  in  their  generality  they 
constitute  international  law.  Conv/intional  law  may  abrogate  the  law 
of  cusloin.  but  it  loses  its  character  as  a  law  if  it  establishes  provisions 
at  variance  with  natural  law."  Le  Droit  International  Maritime 
{Portufiurfie),  translated  by  IT.  Boutiron,  ISSfi,  Ft.  1,  eh.  1,  p.  46. 

Looicing,  then,  to  the  reason  of  the  thing,  and  to  the  concurrence  of 
views  ui)oii  tills  jxiint,  among  jurists  and  ]»ul)licists,  T  must  withhold  my 
assent  from  the  proposition  that  this  Tribunal,  in  ascertaining  whetlier 
the  law  of  nations  saiu'tions  and  supports  the  claim  of  property  made 
by  the  United  States,  may  not  consider — the  question  not  being  con- 
cluded by  treaties  or  precedents — what  is  demanded  in  res])ect  to  the 
subject  of  controversy  by  the  law  of  nature,  that  is,  by  the  jjrinciples  of 
justice,  sound  reason,  morality,  and  equity,  as  recognized  and  ai)proved 
by  civilized  peoples. 

The  (piestion  was  propounded  in  argument  whether  any  precedent 
precisely  in  jioint  was  recorded  in  the  writings  of  publicists,  or  in  the 
judgments  of  the  courts,  or  in  the  statutes  or  ordinances  of  maritime 
nalions.  that  snp]);>rts  the  claim  of  the  United  States  to  own  these 
seals  and  jyrotcct  them  when  they  are  in  the  seas,  l)eyond  territorial  juris- 
diction. Tills  (piestion  must,  of  course,  be  answered  in  the  negative,  be- 
cause, so  far  as  is  kuown,  the  case  has  never  before  arisen.  Aiul  it  would 
not  now  be  a  juactical  one  but  for  the  intervention  of  pelagic  scaling, 
the  i)rosecutl  )n  of  which  involves  the  very  existence  of  this  race 
of  animals.  It  has  not  heretofore  been  asseitcd  in  behalf  of  any 
nation  tJiat  the  doctrine  of  the  freedom  of  the  seas  recognized  It  as  a 
r//////,  in  individuals,  even  l>y  methods  barl)arous  aiul  cruel,  to  crter- 
minatc  a  race  of  usefni  animals,  found  by  them  In  the  high  seas,  and 
thereby  dei)rive  the  world  of  all  benefit  to  be  derived  from  them.     It 
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is  more  pcrtiiu'iit  to  iiK^uirc  wlictlioi'  this  clMiiii  of  propcrfy  is  hiij) 
ported  by  i)riuei[)Ies  of  iiior;ility,  reason,  «!i|iiity,  and  justice  every 
wliere  reeojjni/ed  as  vital  in  orj;ani/.ed  soc^iety.  It  is  still  more  i)er- 
tineiit  to  in(|iiire  whether  the  law  of  nations  fnrnislies  any  i)re(;e(I('nt 
oi)posed  or  hostile  to  the  claim  made  by  the  United  States  of  property  in 
these  animals,  which  are  conceived,  and,  if  the  race  is  to  exist  at  all, 
mnst  be  born  and  reared,  on  land,  and  which,  althongh  passing;  much 
time  on  the  higli  seas,  periodically  return  to,  and,  for  a  tim(%  al>ide  upon 
the  terretory  of  tlie  United  States.  And  (-li(;y  rehiin  to  and  abide  up- 
on that  territory,  under  such  circumstances,  that  the  United  States, 
the  sovereign  and  owner  of  the  land,  and  it  alone,  of  all  other  nations, 
can,  by  the  exercise  of  care,  industry,  and  self-denial  lake  the  inciease 
for  the  benelit  of  the  woild,  witiiout,  in  any  degree,  diminishing  or 
imi)airing  the  stock.  If  there  is  no  recorded  i)recedent  based  upon 
actual  dis])ute  between  nations,  which  would  determine  such  a  case, 
we  may  properly  inquire  whether  there  is  such  an  agreement  among 
civilized  nations,  in  respect  to  the  institution  of  property  and  the 
rules  goveri.ing  the  acquisition  of  property,  as  will  justify  us  in 
adjudging  that  the  present  claim  of  the  United  States  rests  ui)on 
principles  universally  recognized.  If  the  rules  embodied  in  tlie  con- 
curring municipal  law  of  the  different  countries  of  theearth,  andfounded 
in  reason,  justice, and  the  necessities  of  organized  society,  Avill  sustain 
this  claim,  our  judgment  to  that  effect  will  be  in  accordance  with  the 
law  of  nations;  for  nothing  to  the  contrary  appearing  in  ])ositive  enact- 
ments, binding  upon  this  Tribunal,  it  must  be  assumed  when  dealing 
with  a  question  of  property,  that  the  nations  assent  to  such  rules  in 
the  law  of  property  as  are  common  to  the  jurisprudence  of  civilized 
countries.  It  has  been  well  observed  by  Sir  James  Mackintosh,  in  his 
famous  Discourse  on  the  Law  of  Nature  and  Nations,  that  the  two  in- 
stitutions of  property  and  marriage  constitute,  preserve  aiul  improve 
society;  that  upon  their  gradual  development  depends  the  progressive 
civilization  of  nuinkiud;  that  on  them  rests  the  whole  order  of  civil  life; 
thatthedutiesofmen,  subjects,  princes, lawgivers,  andStatesareallparts 
of  one  system  of  universal  morality;  and  that  "  the  principle  of  justice, 
deeply  rooted  in  the  nature  and  interest  of  man,  pervades  the  whole 
system,  and  is  discoverable  in  every  part  of  it,  even  to  its  minutest 
ramification  in  a  legal  formality,  or  in  the  construction  of  an  article  in 
a  treaty."  When,  therefore,  a  Tribunal,  administering  the  Law  of 
Nations,  is  required  to  consider  a  question  of  property,  it  may  not  dis- 
regard what  the  principles  of  justice,  right  reason,  and  the  necessities 
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of  society,  evideucotl  by  the  concuiiiiig  immiiipal  law  of  the  world, 
deniiiiid  at  its  hands. 

Any  other  view  is,  1  submit,  iiiadmissibk-.  The  law  of  self  defense 
is  a  part  of  the  law  of  nations,  not  so  much  because  it  is  declared 
to  be  so  by  le',nsl;ition  (►r  treaty,  but  because  it  is  founded  in  jyrin- 
ciples  of  justice  and  ris:ht  that  are  reco«,niized  anion^^  all  peoples. 
Murder  and  theft  are  crimes  against  society,  whether  so  declared  by 
statute  or  not,  and  they  would  be  so  regarded  by  any  Tribunal  ad- 
ministering the  law  of  nations,  if  its  judgment  depended  upon  its 
estimate  of  those  acts,  not  because  they  are  made  crimes  by  any 
statute  or  convention  binding  upon  the  world,  but  because  all  num- 
kind,  in  recognition  of  the  principles  of  eternal  and  natural  justice, 
implanted  in  man  by  the  Creator,  regard  them  in  that  light.  It  is  said 
that  even  if  there  be  grounds  of  reason  and  justice,  that  is  of  natural 
law,  why  it  might  be  i)roper  and  desirable  that  these  fur  seals  shoidd 
be  held  to  be  the  subject  of  property,  such  considerations  are  of  no 
weight  whatever  in  the  absence  of  the  general  assent  of  nations  that 
they  luay  be  so  regarded.  Such  an  argument  leads  to  this  strange 
conclusion:  That  in  the  absence  of  any  aflirmative  assent  of  nations 
to  a  right  decision,  that  is,  to  a  decision  conformable  to  the  jiriuciplcs 
of  sound  reason,  justice,  and  the, necessities  of  mankind,  we  must, 
for  the  want  of  such  assent,  make  a  wrong  decision,  that  is,  one 
forbidden  by  sound  reason  and  justice  and  hostile  to  the  best  inter- 
ests of  society.  Thus,  according  to  the  argument  presented,  a  Tribunal 
administering  international  law  must,  in  the  absence  of  the  express 
assentof  the  nations,  reject  every  new  aflBrmative  proposition,  however 
strongly  supported  by  reason,  justice,  and  morality,  and  thereby 
establish  the  contrary  as  the  rule  that  should  govern  the  conduct  of 
nations.  True  wisdom,  indeed,  the  Treaty  and  public  law,  I  sub- 
mit, require  that  this  Tribunal  accept  the  doctrine  that  whatever  is 
demanded  by  right  reason,  justice,  and  morality  has  the  sanction  of 
the  law  of  nations,  unless  it  has  been  otherwise  determined  by  the  gen- 
eral assentof  mankind.  This  was  the  principle  declared  by  Mr.  Justice 
Story,  when  he  said:  "I  think  it  may  be  unequivocally  alllrmed  that 
every  doctrine  that  may  be  fairly  deduced  by  correct  reasoning  from 
the  rights  and  duties  of  nations  and  the  nature  of  moral  obligations, 
may  theoretically  be  said  to  exist  in  the  law  of  nations;  and  unless  it 
be  relaxed  or  waived  by  the  consent  of  nations,  which  may  be  evidenced 
by  their  general  practice  and  custom,  it  may  be  enforced  by  a  court 
of  justice  wherever  it  arises  injudgmeut/  La  Jcunc  Euycnic^  2  Manon^s 
Ec^ortiSj  449, 
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There  ;ire  rules  <,^(»v(^niiii;;  tlic,  acquisilion  <»(■  i.roi.nty,  not  ;il\v;iy8 
sjuietioiied  by  Ic.j^isliilioii,  but  yet  (jouuuom  to  the  juriHprudeiice  of  :ill 
countries,  iiinl  which  we  nniy  not  ignore  or  rel'use  to  ie<M);^nize.  I  ean 
not  coneeive  it  to  be  possible  that  the  Tribunal,  in  deciding  a  (|U«!stion 
of  i)roi)erty  in  animals,  found  in  tlie  high  seas,  may  disregard  the  rules 
of  i)ro[)('rty  which  are  imbedded  in  the  concurring  niuincii)al  law  of 
civilized  nations.  That  must  be  deemed  the  law  of  all  to  wlii(di  all 
have  assented.  And  so  if  the  Tribunal  shotdd  hold  that  these  fur 
seals  are  the  |)roi)erty  of  the  United  States  when  found  in  tiie  iiigh  seas, 
it  would  thereby  recogni/e  the  right  of  that  country  U)  protect  them 
against  i)elagic  sealing,  not  because  that  right  is  secured  by  statute  or 
treaty,  but  because  by  tiuMiniversal  judgment  of  nations,  the  ownei*  of 
property  may  employ  for  its  protection  and  i)reservation  such  means, 
not  forbidden  bylaw,  as  may  be  necessary  to  that  end.  It  is  true,  in 
fact,  that  the  recognized  doctrines  as  to  possession,  detention,  rigid,  of 
l>ossession,  and  right  of  property,  as  they  have  been  applied  in  cas<'s 
which  have  arisen  between  indeiiendent  states,  are  derived  from  the 
])rinciples  of  natural  law  as  uuderstood  and  as  expounded  by  states- 
men and  public  jurists. 

While  there  are  wild  animals  whose  nature  and  habits  i)reelude  the 
l)ossibiIity  of  their  being  appropriated  as  property, except  when  they  are 
conlined  or  are  otherwise  iu  actual  custody,  there  are  others,  valuable 
to  mankiud  aud  usually  assigned  to  that  chxss,  which,  by  the  common 
lawof  the  world,  may,  under  given  circumstauces,  become  the  proi)erty 
of  man,  without  being  held  in  continuous,  actual  possession. 

Atteutiou  will  first  be  given  to  the  Roman  law,  because  Reason,  which 
governs  the  application  of  the  principles  ofjustice  to  particular  cases,  is 
itself  "guided  and  fortified  by  a  constant  reference  to  aimlogous  cases 
and  to  the  written  reason  embodied  in  the  text  of  the  IJoman  law,  and  in 
the  works  of  commentators  thereui)on."  1  Phillimore,  c.  8,  sec.  58. 
The  same  author  observes  that  "the  Roman  law  may,  in  truth,  be 
said  to  be  the  most  valuable  of  all  aids  to  a  correct  and  full  knowledge 
of  iuternatioual  jurisprudence,  of  which  it  is  indeed,  historically  speak- 
ing, the  actual  basis."  Again  :  "Independently  of  the  historical  value 
of  the  Roman  law  as  explanatory  of  the  terms  and  sense  of  treaties 
and  of  the  language  of  jurists,  its  importance  as  a  repository  of  decisions, 
the  spirit  of  which  almost  always,  and  the  letter  of  which  very  fre- 
quently, is  applicable  to  the  controversies  of  independent  States,  can 
scarcely  be  overstated.  From  this  rich  treasury  of  the  iiriuciples  of 
universal  jurisprudence,  it  will  generally  be  found  that  the  deficiencies 
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of  precedent,  nsaj^e,  and  express  international  autlnnity  may  be  sup- 
plied. Tliioiigliout  the  {greater  portion  of  Cliiistendoiu  it  presents  to 
each  State  what  may  be  fairly  ti-ruied  tiieir  own  const'iit,  bonnd  np  in 
the  municipal  jurisprndonco  of  their  own  country;  and  this  not  merely 
to  the  nations  of  Europe,  whose  codes  are  built  on  the  civil  law,  but  to 
the  nnmorons  colonies  and  to  the  independent  States  which  have  sprung 
from  those  colonies,  and  which  cover  the  globe."  1  PhilUinore  sees.  6G 
and  37.  Lord  iStowell  said  that  a  great  part  of  the  law  of  nations  was 
fDunded  on  the  civil  law.  The  MariUy  1  liubinson^s  Adm.  Hep.,  303. 
''A  great  i)art,  then,  of  international  law,"  Uenry  Sumner  Maine  says, 
"is  Koman  law  spread  over  Euroitc  by  a  process  exceedingly  like  that 
which  a  few  centuries  earlier  had  causcil  other  portions  of  llonmn  law 
to  tilter  into  the  interstices  of  every  European  legal  system.  •  *  * 
In  aboolc  published somcyears  ago  on  Ancient  Law,  1  made  this  remark: 
'Setting  aside  the  Treaty  Law  of  Kations,  it  is  surprising  liow  large  a 
part  of  the  system  is  made  up  of  pure  lloman  law.  Wherever  there  is 
a  doctrine  of  the  Ivoman  jurisconsults,  aflirmed  by  them  to  be  in  har- 
mony with  the  jiDi  (jcntiani  [natural  lawj,  the  Publicists  have  found  a 
reason  for  borrowing  it,  however  plainly  it  may  bear  the  mark  of  a 
distinctive  Roman  origin.'  *  *  *  The  greatest  function  of  the  law 
of  nature  was  discharged  in  giving  birth  to  modern  international  huv. 
•  *  *  Tiio  imi)ressiou  that  the  Koniau  law  sustained  a  system  of 
wiuit  would  now  be  called  international  law,  and  that  this  system  was 
identical  with  the  law  of  nature,  had  umloubtedly  much  inlluence  in 
causing  the  rules  of  what  the  Romans  called  natural  law  to  be  engrafted 
on  an<l  identilied  with  the  modern  law  of  nations  "  Maine's  Intcvna- 
tional  Ldic,  pp.  13, 17,  28.  VanLeeuwen:  "Tiie  lloman  law  is  at  the 
l)resent  day  almost  everywhere,  and  by  every  nation  upheld  as  a  com- 
moii  law  of  nations,  and  adopted  in  cases  where  i)articular  laws  or 
customs  fail."  Romon-Duivh  Law,  Vol.  1,  Bk.  1,  Ch.  1,  sec.  11,  p.  3, 
Ed.  ISSl,  Kotze's  Translation.  And,  "it  will  generally  be  found,"  says 
Halleck,  "that  the  deficiencies  of  precedent,  usage,  and  express  inter- 
national authority  may  be  supi)lied  from  the  rich  treasury  of  the  Roman 
civil  law.  Indeed,  the  greater  nundjer  of  controversies  between  States 
would  tind  a  Just  solution  in  this  compreliensive  system  of  practical 
equity,  which  furnishes  principles  of  uni  vei  sal  jurisprudence  applicable 
alike  to  individuals  and  to  States."  1  Hallcclc's  International  Law,  c. 
2,  sec.  21. 

These  authorities  justify  recourse  to  the  Roman  law,  us  expounded 
by  jurists  and  commentators^  for  those  princi[des  of  equity,  riglit, 
and  justice  that  constitute  a  part  of  the  law  of  nations. 
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It  is  said  in  tlie  Institutes  of  Justinian: 

"11.  Tliin},'s  become  tlio  property  of  individuals  in  many  ways; 
for  we  obtain  the  ownership  of  some  by  the  natural  law,  which,  ijs  we 
have  said,  is  styled  jus  gentium;  and  of  some  by  the  civil  law.  It  is 
most  convenient,  then,  to  commence  with  the  more  ancient  law,  ;ind  it  is 
clear  that  the  more  ancieiitis  the  natural  law,  since  the  nature  of  thinj^s 
brouj^ht  it  into  existence  simultaneously  with  the  hunum  race  itself; 
whilst  civil  laws  be/jfan  to  exist  wlien  states  were  first  foun<lcd,  magis- 
trates appointed,  and  laws  written.  12.  Wild  beasts,  therefore,  ami 
birds  and  fishes,  that  is  to  say,  all  animals  that  live  on  the  earth,  in 
in  the  sea  or  in  the  air,  as  soon  as  they  are  caught  by  any  one,  become 
his  at  once  by  virtue  of  the  law  of  nations.  For  whatever  has  previ- 
ously belonged  to  lu)  one  is  granted  by  natural  reason  to  the  first 
taker.  Nor  does  it  matter  whether  the  man  catches  the  wild  beast  or 
bird  on  his  own  ground  or  on  another's;  although  a  person  purposing 
to  enter  on  another's  land  for  the  purpose  of  hunting  or  fowling  may, 
of  course,  be  prohibited  from  entering  by  the  owner  if  he  perceive  him. 
Whatever,  then,  you  have  caught  of  this  kind  is  regarded  as  yours,  so 
long  as  it  is  kept  in  your  custody;  but  when  it  has  escaped  from  your 
custody  and  reverted  to  its  natural  freedom  it  ceases  to  be  yours,  and 
again  belongs  to  the  first  taker.  And  it  is  considered  to  have  recov- 
ered its  natural  freedom  when  it  has  either  escaped  out  of  your  sight, 
or  is  still  in  sight,  but  so  situated  that  its  pursuit  is  difficult.  13.  It 
has  been  debated  whether  a  wild  beast  is  to  be  considered  yours  at 
once,  if  wounded  in  such  a  manner  as  to  be  capable  of  capture;  and 
some  have  held  that  it  is  yours  at  once,  and  is  to  be  regarded  as  yours 
so  long  as  you  are  pursuing  it;  but  that  if  you  desist  from  pursuit  it 
ceases  to  be  yours  and  again  belongs  to  the  first  taker.  Others  have 
thought  that  it  is  not  yours  until  you  have  actually  caught  it.  And 
we  indorse  the  latter  opinion,  because  many  things  may  happen  to  pre- 
vent your  catching  it.  14.  Bees,  too,  are  naturally  wild.  Therefore, 
any  bees  which  settle  upon  your  tree  are  no  more  considered  yours,  until 
you  have  hived  them,  than  birds  which  have  made  their  nest  in  that 
tree  of  yours;  if,  therefore,  any  one  else  hives  them  he  will  be  their 
OAvner.  The  honeycomb,  too,  which  they  have  made,  anyone  may  take 
away.  But  undoubtedly  if  you  see  a  person  entering  \\\iO\\  your  land 
before  anything  has  been  removed  {in  integra  re)  you  may  legally  for- 
bid him  to  enter.  A  swarm  which  has  flown  from  your  hive  is  consid- 
ered to  be  yours,  so  long  as  it  is  in  your  sight  and  its  pursuit  not 
11492^^10 
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ilifficiilt;  otherwise  it  bcloiiEjs  to  the  first  taker.  15.  Peacocks  and 
pigeons  are  naturally  wild,  and  it  is  not  material  that  they  get  into 
a  habit  of  tiyiiig  away  and  coniiii<?  back;  for  bees  do  the  same,  and 
their  nature  is  admitted  to  be  wild.  Some  i)eople,  too,  have  deer  so 
tamed  that  they  habitually  go  into  the  woods  and  come  home  again, 
and  yet  no  one  denies  that  these  animals  also  are  naturally  wild.  Still, 
with  regard  to  animals  of  this  sort,  which  go  and  come  regularly,  the 
rule  ha^s  been  adopted,  that  they  are  regarded  as  being  yours  no  long  as 
they  have  the  intent  of  returning;  for  if  they  cease  to  have  that 
intent  they  also  cease  to  be  yours  and  become  the  property  of  the  first 
taker.  And  they  are  held  to  have  lost  the  intent  of  returning  when 
they  cease  from  the  habit  of  returning."  Bool:  II,  Title  I,  Abdy  & 
Wallccr's  ed.,  pp.  82,  83,  84. 
To  the  same  effect  is  Gains,  who,  in  his  Commentaries,  says: 
"GG.  But  not  only  those  things  which  become  ours  by  delivery  are 
acquired  by  us  on  natural  principles,  but  also  those  which  we  acquire 
by  occupation,  on  the  ground  that  they  previously  belonged  to  no  one; 
ofwiiich  class  are  all  things  caught  on  land,  in  the  sea,  or  in  the  air. 
G7.  If,  therefore,  we  have  caught  a  wild  beast,  or  a  bird,  or  a  fish,  any- 
thing we  have  so  caught  at  once  becomes  ours,  and  is  regarded  as 
being  ours  so  long  as  it  is  kept  in  our  custody.  But  when  it  has  escaped 
from  our  custody  and  returned  into  its  natural  liberty,  it  agaui  becomes 
the  pr()i)erty  of  the  first  taker,  because  it  ceases  to  be  ours.  And  it  is 
considered  to  recover  its  natural  liberty  when  it  has  either  gone  out  of 
our  sight  or,  although  it  be  still  in  our  sight,  yet  its  pursuit  is  difficult. 
G8.  With  regard  to  those  animals  which  are  accustomed  to  go  and 
return  habitually,  as  doves,  and  bees,  and  deer,  which  are  in  the  habit 
of  going  into  the  woods  and  coming  back  again,  we  have  this  rule 
handed  down:  that  if  they  cease  to  have  the  intent  of  returning  they 
also  cease  to  be  ours,  and  become  the  propeity  of  the  first  taker,  and 
they  are  considered  to  cease  to  have  the  intent  of  returning  wiien  they 
have  abandoned  the  habit  of  returning."  Bk.  II,  Sees.  06,  67,  and  68. 
Abdy  iSj  Walker^s  ed.  p.  98.  See,  also,  Hunter^s  Roman  Law,  2d  ed.,  p. 
3i6. 

Van  Leenwen,  in  his  Commentaries  on  Roman-Dutch  Law,  enumer- 
ates among  res  millius  those  which,  "  although  not  belonging  to  any- 
body, may  yet  be  brought  under  the  dominion  or  possession  of  another;" 
and  while  stating  that  there  are  some  wild  animals,  "  as  birds,  fish, 
and  beasts  inhabiting  the  sea  or  other  waters,  the  air,  or  the  earth," 
which  "may,  according  to  the  original  institution  of  laws,  be  captured 
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and  owned  by  cvoryotio  witlioiit  distinction,"  lio  HJiyn,  in  respect  to 
others:  "  For  tlio  animals  thnt  arc  accuHtomed  to  go  out  and  return^  as 
bees,  pigeons,  ducks,  geese,  and  tlielilce,  altliougli  wild  by  natnic,  and 
frequently  roaming  very  far,  are  considered  to  remain  our  property^  and 
may  not  be.  a(;i]uired  by  anybody  unless  they  have  eonlinued  ahsrnf, 
and  have  been  abandoned  by  us  loithout  hope  of  their  retumingj^  Jih:  ii^ 
chap.  3, 

Bowyer,  in  his  treatise  on  ^lodeni  Civil  Law,  while  stating  the  gen- 
eral rule  lobe  that  wild  aninuUs,  birds,  and  lish,and  all  aninuils  that  are 
produced  in  the  sen,  the  heavens,  and  the  earth  become  the  property, 
by  natural  law,  of  whoever  takes  possession  of  them,  the  reason  being 
that  whatever  is  the  property  of  no  man  becomes,  by  natural  reason, 
the  property  of  whoever  occupies  it,  says:  "Bees,  also,  are  of  a  wild 
nature,  and  therefore  they  no  more  become  the  property  of  the  owner 
of  the  soil  by  swarming  in  his  trees  than  do  the  birds  which  build  in 
them;  and  they  are  not  his  unless  he  inclose  them  in  a  hive.  Conse- 
quently, whoever  hives  them  makes  them  his  own.  And  while  thoy 
are  wild  anyone  may  cut  off  the  honeycombs,  though  the  owner  of  the 
land  may  prevent  this  by  warning  off  trespassers.  And  a  swarm  flying 
from  a  hive  belong  to  the  owner  of  the  hive  so  long  as  it  is  within  his 
sight,  but  otherwise  it  is  the  property  of  whoever  takes  possession  of 
it.  With  regard  to  creatures  ivhich  have  the  habit  of  going  and  return- 
ing, such  as  pigeons,  they  remain  the  property  of  those  to  whom  they 
belong  so  long  as  they  retain  the  animus  revertendiy  or  disposition  to 
return.  But  when  thoy  lose  that  disposition  they  become  the  jiroperty 
of  whomsoever  secures  them.  And  they  must  be  held  to  have  lost  the 
animus  7'evertendi  as  soon  as  they  have  lost  the  habit  of  returning," 
p.  72. 

It  will  not  be  questioned  that  these  authorities  show  that,  according 
to  the  lloman  law.  and  under  certain  circumstances,  i)roperty  may  exist 
in  some  animals  admittedly  ferw  naturoi.  What  those  circumstances 
are  will  be  presently  considered. 

The  law  common  to  both  of  the  nations  here  represented,  except 
where  some  statute  has  intervened  and  established  a  different  rule,  is 
in  harmony  with  the  rules  established  in  the  Roman  law.  Bracton,  after 
showing  that  dominion  over  things  by  natural  right  or  by  the  right  of 
nations  may  be  acquired,  or  lost,  in  various  ways,  says:  "Occupation 
also  includes  shutting  up,  as  in  the  case  of  bees,  which  are  wild  by 
nature,  for  if  tJiey  should  have  settled  on  my  tree  they  would  not  be  any 
the  more  mine,  until  I  have  shut  them  up  in  a  hive,  than  birds  which 
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have  made  a  nest  in  my  tree,  and  therefore  if  another  person  shall  shut 
them  up,  he  will  have  the  dominion  over  them.  A  swarm,  also,  which 
has  down  away  out  of  my  hive,  is  so  long  understood  to  be  mine  as 
long  as  it  is  in  my  sight,  and  the  overtaking  of  it  is  not  iniitossible, 
otherwise  they  belong  to  the  first  taker;  but  if  a  person  shall 
captnre  them,  he  does  not  make  them  his  own  if  he  shall  know 
that  they  are  another's,  but  he  coni'.uits  a  theft  unless  he  has  the 
intention  to  restore  them.  And  these  things  are  true,  unless  some- 
times from  custom  in  some  parts  the  practice  is  otherwise.  What 
has  been  said  above  applies  to  animals  which  liave  reniuined  at  all 
times  wild;  and  if  wild  animals  have  been  tamed,  and  they  hy  hahlt 
go  out  and  return,  fly  mcay,  and  fly  hack,  such  as  deer,  sican,  sea 
fowls,  and  dove^,  and  such  like,  another  rule  has  been  approved,  that 
they  are  so  long  considered  as  ours  as  long  as  they  hare  the  disposition 
to  return;  for  if  they  have  no  disposition  to  return  they  cease  to  be 
ours.  But  they  seem  to  cease  to  have  the  disposition  to  return 
when  they  have  abandoned  the  habit  of  returning;  and  the  same  is 
said  of  fowls  and  geese  which  have  become  wild  after  being  tamed." 
Br  acton,  hk.  2,  ch.  1. 

Comyu  observes  that  although  in  things  feroi  naturw,  no  one  can 
have  an  absolute  property,  as  in  deer  and  conies,  in  hawks,  doves, 
herons,  pheasants,  partridges  or  other  fowls  at  large  and  not 
reclaimed,  or  in  fish  at  large  in  the  water,  yet  a  man  may  have  "a 
qualified  or  possessory  property  in  them,"  as  in  deer,  pheasants,  par- 
tridges, or  hawks,  tamed  or  reclaimed,  or  doves  in  a  dovecot,  or  young 
herons  in  their  nest,  or  fish  in  a  tank.  "  But,"  he  says,  "  if  deer,  fowls^ 
etc.,  tame  or  reclaimed,  attain  their  natural  liberty,  and  have  no  incli- 
nation to  return,  the  property  shall  be  lost,"  implying  that  the  right 
of  property  is  not  lost,  so  long  as  the  animal  or  fowl  reclaimed  or 
tamed,  has,  when  leaving  the  premises  of  the  owner,  the  inclination  to 
return.     Digest,  Tit.  Biens,  F.  Vol.  2,  p.  135. 

In  Bacon's  Abridgment  it  is  said:  "The  wild  animals,  such  as  deer, 
hares,  foxes,  etc.,  are  understood  to  be  those  which  by  reason  of  their 
swiftness  or  fierceness  fly  the  dominion  of  man,  and  in  these  no  person 
can  have  property,  unless  they  be  tamed  or  reclaimed  by  him;  and  as 
property  is  the  power  that  a  man  hath  over  any  other  thing  for  his  oxen 
use,  and  the  ability  that  he  has  to  apply  it  to  the  sustentation  of  his  being, 
when  the  power  ceases  his  i^roperty  is  lost;  and  by  consequence  an 
animal  of  this  kind,  which,  after  any  seizure,  escapes  into  the  wild 
common  of  nature  and  asserts  its  own  liberty  by  its  swiftness,  is  no 
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iiioro  niiiio  tlian  any  creature  in  tlie  Indies,  bccaiiRO  I  liave  it  no  lonper 
in  my  power  or  disposal.  Ilence  it  appears  tliat  by  the  common  law 
every  man  lias  an  equal  right  to  such  creatures  as  were  not  naiur:\lly 
under  the  power  of  man,  and  that  the  mere  capture  or  seizure  created 
a  property  in  them."  J5ut,  says  the  author:  "By  taking  and  taming 
thcni  they  belong  to  the  owner,  as  do  all  the  other  tame  animals,  so 
long  as  they  continue  in  this  condition;  that  is,  as  long  as  they  can  he 
considered  to  have  the  mind  of  returning  to  their  masters;  for  while  they 
appear  to  he  in  this  state  they  are  plainly  the  oioner''s  and  ought  not  to  he 
violated;  but  when  they  forsake  the  houses  and  habitations  of  men,  and 
betake  themselves  to  the  wood,  they  are  then  the  property  of  auy  man." 
Bouviefs  JSd.,  Title,  Game,  Vol.  4,  pp.  431,  432, 

Blackstone  says: 

"II.  Otiicr  animals  that  are  not  of  a  tame  and  domestic  nature  are 
either  not  the  objects  of  property  at  all,  or  else  fall  under  our  other 
division,  namely,  that  of  qualified,  limited,  or  special  property,  which 
is  such  as  is  not  in  its  nature  permanent,  but  may  sometimes  subsist 
and  at  other  times  not  subsist.  In  discussing  which  subject,  I  shall, 
in  the  first  place,  show  how  this  species  of  property  may  subsist  iu 
such  animals  as  are  ferce  naturae,  or  of  a  wild  nature,  and  then  how  it 
may  subsist  in  any  other  things  when  under  particular  circumstances. 

"  First,  then,  a  man  may  be  invested  with  a  qualified,  but  not  an 
absolute  proi^erty,  iu  all  creatures  that  are  ferce  naturae,  either  per 
industriam,  propter  impotentiam,  or  propter  privilegium. 

"1.  A  qualified  property  may  subsist  in  animals /erfc  naturw,  per 
industriam  hominis,  by  a  man's  reclaiming,  and  making  them  tame  by 
art,  industry,  and  education,  or  by  so  confining  them  within  his  own 
immediate  power  that  they  can  not  escape  and  use  their  natural  liberty. 
And  under  this  head  some  Avriters  have  ranked  all  the  former  species 
of  animals  we  have  mentioned,  apprehending  none  to  be  originally  and 
naturally  tamo,  but  only  made  so  by  art  and  custom,  as  horses,  swine, 
and  other  cattle,  which,  if  originally  left  to  themselves,  would  have 
chosen  to  rove  up  and  dow'n,  seeking  tlieir  food  at  large,  and  are  only 
made  domestic  by  use  and  familiarity,  and  are,  therefore,  say  they, 
called  mansueta,  quasi  manui  assueta.  But,  hpwever  well  this  notion 
may  be  founded,  abstractly  considered,  our  law  apprehends  the  most 
obvious  distinctions  to  be  between  such  animals  as  we  generally  see 
tame,  and  arc,  therefore,  seldom,  if  ever,  found  wandering  at  large, 
which  it  calls  doinitce  naturw,  and  such  creatures  as  are  usually  found 
at  liberty,  which  are  therefore  supposed  to  be  more  emphatically  fcra 
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natura;,  tliongli  it  m<ay  liappcn  that  the  latter  shall  be  sometimes  tamed 
and  confined  by  the  art  and  indnstry  of  man — snch  as  are  doer  in  a 
l)ark,  hares  or  rabbits  in  an  inclosed  warren,  doves  in  a  dove  house, 
pheasants  or  jiartridges  in  a  mew,  liawks  that  are  fed  and  conimandcd 
by  their  owner,  and  fisli  in  a  private  i)ond  or  in  trunks.  These  are  no 
longer  the  property  of  man  than  while  they  continue  in  his  keeping  or 
actual  possession;  but  if  at  any  time  they  regain  their  natural  liberty  his 
property  instantly  ceases,  tinlcss  they  have  animum  rcvcrtendi,  which 
is  only  to  be  known  by  their  usual  custom  of  returning.  A  maxim 
which  is  borrowed  from  the  civil  law,  revertcndi  onimum  vidcntur  dcsi- 
nerc  Jtahcrc  tunc,  cum  revertcndi  consuctudincm  dcserucrint.  The  law, 
therefore,  extends  this  ]>ossession  further  than  the  niere  manual  occu- 
liation;  for  my  tame  hawk,  that  is  pursuing  his  quarry  iu  my  presence, 
though  he  is  at  liberty  to  go  where  he  pleases,  is  nevertheless  my  prop- 
erty, for  he  has  animum  revertcndi.  So  are  my  pigeons  that  are  tlying 
at  a  distance  from  their  home  (especially  of  the  carrier  kind),  and  like- 
wise the  deer  that  is  chased  out  of  my  park  or  forest,  and  is  instantly 
X^ursued  by  the  keei)er  or  forester;  all  which  remain  still  in  my  posses- 
sion, and  I  still  preserve  my  qualified  property  in  them.  *  *  *  Bees 
also  are  ferw  naturae,  but  when  hived  and  reclaimed,  a  man  may  have 
a  qualified  i)roperty  in  them  by  the  law  of  nature,  as  well  as  by  the 
civil  law.  *  •  *  In  all  these  creatures,  reclaimed  from  the  wildness 
of  their  nature,  the  property  is  not  absolute,  but  defeasible;  a  i)roperty 
that  may  be  destroyed  if  they  resume  their  ancient  wildness,  and  are 
found  at  large."    BJc.  3,  p.  391. 

Kent,  in  his  Commentaries,  says: 

"  Animals /o'OJ  naturae,  so  long  as  they  are  reclaimed  by  the  art  ami 
power  of  man,  are  also  the  subject  of  a  qualified  property;  but  when 
they  are  abandoned,  or  escape,  and  return  to  their  natural  liberty  and 
ferocity,  without  the  animus  revertendi,  t\\Q.  property  in  them  ceases. 
While  this  qualified  property  continues,  it  is  as  much  under  the  pro- 
tection of  law  as  any  otiier  property,  and  every  invasion  of  it  is 
redressed  in  the  same  manner.  The  difficulty  of  ascertaining  with  pre- 
cision the  application  of  the  law  arises  from  the  want  of  some  certain 
determinate  standard  or  rule  by  wliich  to  determine  when  an  animal 
is/errt',  vel  domitcc  naturcc.  If  an  animal  belongs  to  the  class  of  tame 
animals,  as,  for  instance,  to  the  class  of  horses,  sheep,  or  cattle,  he  is 
then  a  subject  clearly  of  absolute  property;  but  if  he  belongs  to  the 
class  of  animals  which  are  wild  by  nature,  and  owe  all  their  temporary 
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dofiility  to  tlio  discipline  of  m;iii,  sncli  tis  door,  fisli,  and  several  Kind 
of  fowl,  tlien  the  aniiiia]  is  a  siil)je(',t  of  qualified  property,  and  wliicli 
continues  so  lou^  only  as  the  tanieness  and  dominion  remain,"  Kefer- 
ring  to  the  difference  of  o])inion  among-  naturalists  and  writers,  as  to 
whether  all  animals  were  originally  tame,  and  owed  their  wildn<!ss  or 
ferocity  to  the  violence  of  man,  the  author  says:  "Tiu;  common  law  has 
wisely  avoided  all  per[)lexing  questions  and  refinements  of  this  kind, 
and  has  adopted  the  test  laid  down  by  Puffendorf  (Laws  of  Nature  and 
Nations,  l)lv.  4,  C  6,  Sec.  5),  by  referring  the  question  whether  the 
animal  bo  wild  or  tame  to  our  knowledge  of  his  habits  derived  from 
fact  and  experience."    3  KenVs  Gonim.,  318. 

Has  there  been  any  departure  from  these  princijdes  in  the  judicial 
tribunals  of  Great  Britain  or  the  United  States'?  No  case  was  cited  in 
argument  showing  that  animals  feroe  naturoi  could  not,  under  any 
circumstances,  become  the  subject  of  j'troperty.  On  the  contrary,  our 
attention  has  been  called  to  cases  distinctly  i)roceeding  ui)on  the 
ground  that  the  inquiry  whether  particular  animals,  naturally  wild, 
were  to  be  regarded  as  property,  depended  upon  a  consideration  of 
their  nature  and  habits,  and  the  extent  to  which  man,  by  acting  upon 
their  natural  instincts  or  disposition,  and  by  care  and  watchfulness, 
has  established  an  industry  in  respect  to  them,  and  induced  them  to 
remain  so  far  under  his  control  or  power,  as  to  permit  him,  by  means  of 
sucli  control  or  power  to  obtain  the  benefit  of  their  increase,  without 
injuring-  the  stock.  This  is  illustrated  by  Davics  vs.  Poicell,  Willes  Rep., 
46,  where  the  principal  question  was  whether  deer,  in  a  park  of  GOO  acres, 
which  did  not  confine  them  so  they  could  be  taken  at  i)leasure,  were  dis- 
trainable  for  rent.  They  were  not  in  possession,  by  actual  confinement, 
and  could  only  have  been  taken  by  shooting,  or  with  dogs.  The  case  went 
off  upon  the  pleadings,  but  Chief  Justice  Willes,  among  other  things, 
said:  "  It  is  expressly  stated  in  Bro.  Ahr.  tit,  'Property,'  pi.  44,  and 
agreed  in  all  the  books,  that  if  deer  or  any  other  things  fcros  naturoe 
become  tame  a  man  may  have  a  property  in  them.  *  *  *  Upon  a 
supposition,  therefore,  which  I  do  not  admit  to  be  the  law  now,  that  a 
man  can  have  no  property  in  any  but  tame  deer,  these  nmst  be  taken 
to  be  tame  deer,  because  it  is  admitted  that  the  plaintiff  had  a  property 
in  them.  *  *  *  Fourth.  The  last  argument,  drawn  ah  inusitato, 
though  generally  a  very  good  one,  does  not  hold  in  the  present  case. 
When  the  nature  of  things  changes,  the  rules  of  law  must  change  too. 
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When  it  was  holden  that  deer  were  not  distrainable,  it  was  because 
they  were  kept  principally  for  pleasure  and  not  for  protit,  and  were  not 
sold  and  turned  into  money  as  tUey  are  now.  But  now  they  are  become 
as  inncli  a  sort  of  husbandry  as  horses,  cows,  sheep,  or  any  other  cattle. 
Whenever  they  are  so,  and  it  is  universally  known,  it  would  be  ridic- 
ulous to  say  that  when  they  are  kept  merely  for  profit  they  are  not  dis- 
trainable as  other  cattle,  though  it  has  been  holden  that  they  were  not 
so  when  they  were  kept  only  for  pleasure.  The  rules  concerning  per- 
sonal estates,  which  were  laid  down  when  personal  estates  were  but 
small  in  proportion  to  lands,  are  quite  varied,  both  in  courts  of  law  and 
equity,  now  that  personal  estates  are  so  much  increased  and  become  so 
considerable  a  part  of  the  property  of  this  kingdom  " 

The  case  of  Morgan,  etc.,  Executors  of  Abergavenny  vs.  Williams,  Earl 
of  Abergavenny  {S  C.  B.,  768),  has  a  distinct  bearing  on  some  aspects 
of  the  question  under  consideration.  That  was  an  action  of  trover 
to  recover  damages  for  the  conversion  of  deer,  a  considerable  number 
of  which  had  the  range  of  a  park,  consisting  of  upwards  of  1,100  acres 
of  land,  and,  in  many  parts,  of  a  very  wild  and  rough  descrii)tion. 
Some  of  the  deer  were  described  by  witnesses  as  tame,  others  as  wild, 
meaning  thereby,  as  the  court  said,  that  some  were  less  shy  and  timid 
than  others.  The  case  appeared  to  have  been  tried  upon  the  issues, 
whether  the  deer  were  in  what  was  called  a  legal  park,  and  whether, 
in  view  of  the  state  and  condition  of  the  animals,  the  nature  of  the 
place  where  they  were  kept,  and  the  mode  in  which  they  had  been 
treated,  they  could  be  regarded  as  tamed  or  reclaimed.  The  jury 
found  that  the  i)ark  had  all  the  incidents  of  a  legal  park,  and  that  the 
animals  had  been  originally  wild,  but  had  been  reclaimed.  Upon  the 
hearing  of  a  rule  nisi  for  a  new  trial  before  Lord  Chief  Justice  Wilde 
and  Justices  Maule,  Coltman,  and  Cresswell,  the  court,  referring  to  the 
objection  that  the  jury  had  been  misdirected,  said:  "That  it  was 
proper  to  leave  the  question  to  the  jury  in  the  terms  in  which  the  issue 
is  expressly  joined  can  not  be  disputed,  and  the  direction  that  that 
question  must  be  determined  by  referring  to  the  place  in  tchich  the 
deer  were  kept,  to  the  nature  and  habits  of  the  animals,  and  to  the 
mode  in  which  they  were  treated,  appears  to  the  court  to  be  a 
correct  direction ;  and  it  seems  difiicnlt  to  ascertain  by  what  other 
means  the  question  should  be  determined,  whether  the  evidence  in  the 
case  was  such  as  to  warrant  a  conclusion  that  the  deer  were  tamed  and 
reclaimed.    The  court  is,  therefore,  of  opinion  that  the  rule  can  not  be 
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supported  on  tlie  ground  of  misdirection.  It  is  not  contended  tliat 
there  wiis  no  evidence  (it  to  be  submitted  to  the  Jury,  and  that,  tlierefore, 
tliephiintiClouglit  to  liave  been  nonsuited;  but  it  is  said  tliat  the  weiglit 
of  evidence  was  against  the  verdict.  In  considering  whether  the  evi- 
dence warranted  the  verdict  upon  the  issue,  whetlier  the  deer  were 
tamed  or  reclaimed,  the  observations  made  by  Lord  Cldef  Justice  Willes 
in  the  case  of  Davics  vs.  Powell,  are  deserving  of  attention.  Tlie  dif- 
ference in  regard  to  the  mode  and  object  of  keeping  deer  in  modern 
times  from  that  which  anciently  prevailed,  as  pointed  out  by  Lord  Chief 
Justice  Willes,  can  not  be  overlooked.  It  is  truly  stated  that  oiiiament 
and  profit  arc  the  sole  objects  for  which  deer  are  now  ordinarily  kept, 
whether  in  ancient  legal  parks,  or  in  modern  inclosures  so  called;  the 
instances  being  very  rare  in  which  deer  in  such  places  are  kept  and  used 
for  sport;  indeed,  their  whole  management  differing  very  little,  if  at  all, 
from  that  of  sheep,  or  of  any  other  animals  kept  for  j^rofit.  And  in  this 
case,  the  evidence  before  adverted  to  was  that  the  deer  were  regularly 
fed  in  the  winter,  and  does  with  young  were  watched;  the  fawns  taken 
as  soon  as  dropped,  and  marked;  selections  from  the  herd  made  from 
time  to  time,  fattened  in  places  prepared  for  them,  and  afterwards  sold 
or  consumed,  with  no  diflerence  of  circumstance  than  what  attached,  as 
before  stated,  to  animals  kept  for  profit  and  food.  As  to  some  being 
wild  and  some  tame,  as  it  is  said,  individual  animals  no  doubt  differed, 
as  individuals  in  almost  every  race  of  animals  are  found,  under  any 
circumstances,  to  differ  in  the  degreeoftameness  that  belongs  to  them 
Of  deer  kept  in  stalls,  some  would  be  found  tame  and  gentle,  and  others 
quite  irreclaimable,  in  the  sense  of  temper  and  quietness.  Upon  a 
question  whether  deer  are  tamed  and  reclaimed,  each  case  must  depend 
upon  the  particular  facts  of  it;  and  in  this  case  the  court  think  that 
the  facts  were  such  as  were  proper  to  be  submitted  to  the  jury;  and,  as 
it  was  a  question  of  fact  for  the  .jury,  the  court  can  not  perceive  any 
sufficient  grounds  to  warrant  it  in  saying  that  the  jury  have  come  to  a 
wrong  conclusion  upon  the  evidence,  and  do  not  feel  authorized  to  dis- 
turb the  verdict;  and  the  rule  for  a  new  trial  must,  therefore,  be  dis.- 
charged." 

In  Blades  vs.  Higgs,  {13  G.  B.  N.  8.,  844),  in  Exchequer  Chamber,  on 
appeal,  which  was  an  action  for  the  conversion  of  rabbits,  with  a  count 
for  assault,  and  which,  strictly,  only  involved  the  question  whether 
game  found,  killed,  and  taken  by  a  trespasser  upon  the  land  of  another 
became  the  property  of  the  owner  of  the  soil,  ratione  soli,  or  was  the 
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l)r()])orty  of  the  trespasser,  Baron  Wilde,  an  Enp:lisli  judge  of  high 
autlioiity,  Mellor,  J.,  concurring,  said:  "It  has  been  urged  in  this  case 
that  an  animal /cr«j  naturoe  could  not  be  the  subject  of  individual  prop- 
erty. But  this  is  not  soj  for  the  common  law  allirraed  a  right  of  prop- 
erty in  animals  even  thongli  they  were  fer(C  natnra',  if  they  were 
restrained  cither  by  habit  or  inclosure  within  the  lands  of  the  owner. 
We  have  the  authority  of  Lord  Coke's  reports  for  this  right  in  respect 
of  wild  animals,  such  as  hawks,  deer,  and  game,  if  reclaimed,  or  swans 
or  lish,  if  kept  in  a  private  moat  or  pond,  or  doves  in  a  dove  cote.  But 
the  right  of  property  is  not  absolute;  for,  if  such  deer,  game,  etc., 
attain  their  wild  condition  again,  the  property  in  them  is  said  to  be  lost. 
The  princi])le  of  the  common  law  seems,  therefore,  to  bo  a  very  reason- 
able one,  for  in  cases  where  eitlier  their  oicn  induced  hahitH  or  the  cou- 
linement  imposed  by  man  have  brought  about  in  the  existence  of  wild 
annuals  the  character  of  ^ac(Za6o(?ew  a  particular  ?ocaWfy,  the  law  does 
not  refuse  to  recognize  in  the  owner  of  the  land  which  sustained  them 
a  i)roperty  coextensive  with  that  state  of  things," 

In  Amonj  vs.  Flynn  {10  Johns.,  Xcw  Yorlc,  102),  which  was  an  action 
of  trover  for  two  geese  of  the  wild  kind,  but  which  had  become  so  tame 
as  to  eat  out  of  the  hand,  the  court  said:  "The  geese  ought  to  have 
been  considered  as  reclaimed,  so  as  to  be  the  subject  of  property.  Their 
identity  was  ascertained;  they  were  tame  and  gentle,  and  had  lost  the 
power  or  disposition  to  fly  away.  They  had  been  frightened  and  chased 
by  the  defendant's  sou,  with  the  knowledge  that  they  belonged  to  the 
plaintiff',  and  the  case  affords  no  cohtr  for  the  inference  that  the  geese 
had  retained  their  natural  liberty  as  wild  fowl,  and  that  the  property 
in  them  had  ceased." 

So  in  Goff  vs.  Kilts  {15  ^Vend.,  550),  wliicli  was  trespass  for  taking 
and  destroying  a  swarm  of  bees,  and  the  honey  made  by  them,  it 
appeared  that  the  swarm  left  the  jjlaintilf's  hive.  Hew  oif,  and  went  into  a 
tree  on  the  land  of  another.  The  plaintiff  (according  to  the  report  of 
the  case)  kept  the  bees  in  sight,  followed  them,  and  marked  the  tree 
into  which  they  entered.  Two  months  afterwards  the  tree  was  cut 
down,  the  bees  killed,  and  the  honey  found  in  the  tree  taken  by  the 
defendant  and  others.  The  plaintiff"  recovered  judgment  in  the  court 
of  original  Jurisdictiou.  Upon  writ  of  error  the  higher  court,  speaking 
by  Mr.  Justice  Nelson,  an  eminent  jurist  who,  at  a  subsequent  date, 
became  a  justice. of  the  Sni)reme  Court  of  the  United  States,  said: 
"Animals  ferce  naturw^  when  reclaimed  by  the  art  and  power  of  man, 
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aro  flic  ,snl)j('(',t,  of  jv  qunlirKMl  jjioju'ity;  if  tliey  return  to  their  iinhir:il 
liberty  and  wilduess,  without  the  animus  revcrtcndi,  it  ceaKCK.  ])urin^ 
the  cxiston(;e  of  the  qualified  i)roi)erty,  it  is  under  tlie  protccttion  of 
the  law  tlie  same  as  any  other  projjerty  nnd  every  invasion  of  it  is 
redressed  in  the  same  manner.  Bees  are f era)  natura-,  ])nt  wiien  lii\«'d 
and  reclaimed  a  ])erson  iiuiy  liavc  a  qualified  property  in  them  by  the 
law  of  nature,  as  well  as  the  civil  law.  O<!cupation — that  is,  hivinj,^  or 
inclosing'  them — };ives  ]>ro])erty  in  them.  Tliey  ar(i  now  a  common  spe- 
cies of  property  iind  an  iirticle  of  trade,  iind  the  wihlness  of  their 
nature,  by  experience  and  practice,  has  become  essentially  subjected  to 
the  art  and  power  of  man.  An  unreclaimed  swarm,  like  all  other  wild 
animals,  belongs  to  the  first  occui)anl: — in  other  words,  to  the  person 
who  first  hives  them;  but  if  the  swarm  lly  from  the  hive  of  another, 
his  qualified  property  continues  so  long  as  he  can  keep  them  in  sight, 
and  i)ossesses  the  power  to  pursue  them.  Under  these  circumstances, 
no  one  else  is  entitled  to  take  tlicnr  3  lilaclc.  Comm.,  303;  2  Kcnfs 
Comm.,  39  i.)  The  question  here  is  not  between  the  owner  of  the  soil 
upon  wliii'h  the  tree  stood  that  included  the  swarm,  and  the  owner  of 
the  bees ;  as  to  him  the  owner  of  the  bees  Avould  not  be  able  to  regain  his 
property,  or  the  fruits  of  it,  without  being  guilty  of  trespass;  but  it  by  no 
means  follows,  from  this  predicament,  that  the  right  to  the  enjoyment  of 
the  property  is  lost;  thatthebees  therefore  become  again  fercenaturce  and 
belong  to  the  first  occupant.  If  a  domestic  or  tame  animal  of  one  person 
should  stray  to  the  inclosure  of  another,  the  owner  could  not  follow  and 
retake  it  without  being  liable  for  a  trespass.  The  absolute  right  of  prop- 
erty, notwithstandiug,  would  still  continue  in  him.  Of  this  there  can  be 
no  doubt.  So,  in  respect  to  the  qualified  property  in  the  bees.  If  it  con- 
tinued in  the  owner  after  they  hived  themselves  and  abode  in  the  hollow 
tree,  «as  this  qualified  interest  is  under  the  same  pi'otection  of  the  law  as  if 
absolute,  the  like  remedy  existed  in  thecase  of  an  invasion  of  it.  It  can 
not,  I  think,  be  doubted  that  if  the  property  in  the  swarm  continues  Miiile 
within  sight  of  the  owner — in  other  words,  while  he  can  distinguish  and 
identify  it  in  the  air — that  it  equally  belongs  to  him  if  it  settles  upon  a 
branch  or  in  the  trunk  of  a  tree,  and  remains  there  under  his  observation 
and  charge.  If  a  stranger  has  no  right  to  take  the  swarm  in  the  former 
case,  and  of  which  there  seems  no  question,  he  ought  not  to  be  per- 
mitted to  take  it  in  the  latter,  when  it  is  uku'c  confined  and  within  the 
control  of  the  occui^ant." 

Tliere  is  notliing  to  the  contrary  of  this  in  Gillett  vs.  Mason  (7  Johns. 
IG),  cited  by  the  learned  counsel  for  Great  Britain.    In  that  case  a 
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mere  finder  of  bees  claimetl,  as  against  one  interested  in  the  soil,  the 
right  to  take  thoni,  upon  the  ground  alone  that  he  had  marked  tlie 
tree  in  which  the  boes  were  found.  But  the  court  decided  that  he 
could  not  acquire  ownership  by  merely  marking  the  tree,  observing 
that  "the  land  was  not  his,  nor  was  it  in  his  possession." 

In  Smith's  Treatise  on  Personal  Property,  a  work  recently  publislied, 
the  law  is  thus  stated:  "Another  mode  of  obtaining  title  to  personal 
property  by  original  acquisition,  through  occupancy,  is  by  reclaiming 
animals  wild  T)y  nature,  fvr(v  naturw.  Wild  aninmls  belong  to  nobody 
in  particnlar ;  yet  they  become  tJie  qualified  property  of  any  one  who  sub 
jects  them  to  his  possession  or  power.  The  qualified  property  thus 
acquired  continues  in  the  captor  while  possession  or  control  is  main- 
tained, or  until  the  animal  becomes  so  fiir  domesticated  that  it  will  not 
voluntarily  leave  without  the  animus  rcvertcndi.  When  this  point  is 
reached,  the  qualified  has  rii)ened  into  absolute  property,  the  nature  of 
the  animal  being  changed  iTomferas  naturm  to  domita;  naturw,  wild  to 
tame.  Until  thus  changed,  and  while  in  the  possession  or  power  of  the 
captor,  liis  qualified  property  will  be  fully  under  the  cognizance  and  i)ro- 
tectionof  lawj  but  if  the  animal  escape  and  regain  its  natural  freedom, 
without  the  animus  revertendi,  the  captor's  title  is  wholly  lost,  and  any 
other  person  may  rightfully  take  the  fugitive,  thereby  acquiring  the 
same  qualified  property  possessed  by  the  first  captor;  and  so  on  indefi- 
nitely." After  observing  that  the  speculations  of  writers  who  attempt 
to  draw  the  dividing  line  between  the  two  classes  of  animals,  wild 
and  tame,  and  referring  to  animals  that  are  classed  as  Avild,  the 
author  proceeds:  "Belonging  to  the  latter  [wild]  class,  are,  however; 
some  of  an  exceptionally  mild  type  that  frequently  become  domesti- 
cated, and  hence  absolute  property  in  their  owners;  among  whicli  are 
deer,  horses,  rabbits,  doves,  and  others  of  like  character.  Honej  bees 
are/erfc  naturm;  but,  when  reclaimed  and  hived,  they  become  the  sub- 
jects of  qualified  property.  •  *  If  bees  when  hived  escape,  or  a 
swarm  departs  from  the  hive,  the  owner  does  not  lose  his  property  iu 
them  so  long  as  he  pursues  and  is  able  to  identify  them.  While  prop- 
erty in  wild  animals  can  be  acquired  only  by  occupancy,  actual  or  con- 
structive, an  actual  taking  is  not  always  necessary  to  create  title;  it  is 
suflicient  if  the  pursuer  bring  the  animal  within  his  power  or  control.''^ 
See.  37. 

From  the  principles  thus  announced  by  courts  and  jurists,  this  rule, 
at  least,  may  be  fairly  de<luccd  as  resting  in  sound  reason,  in  natural 
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justice,  Jiiid  ill  a  wise  public  iMiliey:  Tliat  altliouKli  aniiuals  ferm 
naturWy  however  valuable  to  the  world,  are  not  the  subjects  of  i)rop- 
crty,  while  in  their  ori.t,nual  condition  ol' wihljiess, /v<;j/o?ui  the  control 
of  man  for  any  purpono  whatever,  the  law  will  yet  recoj,Mii/,e  a  ri^ht  o( 
property  in  them  in  favor  of  oiui  who,  by  actin}^  upon  their  natural 
instincts,  and  by  care,  watchfulness,  self  denial,  and  industry,  induces 
or  causes  thein  to  abide  for  stated  i)eriods  in  eacli  year,  upon  liis 
l)reniises,  .so  that  he,  and  he  only,  is  in  a  position  to  deal  uith  the  race 
an  a  whole,  taldng  its  increase  regularly  for  commercial  purpoites 
without  impairing  the  stoclc.  The  authorities  proceed  upon  these 
grounds:  That  "  occupation,"  as  it  is  called,  is  the  foundation  of  i)rop- 
erty  in  animals  fer(v  naturw;  that  the  ri^ht  of  property  is  not  lost 
when  the  aninuds  are  away  from  their  accustomed  habitation  provided 
for  them  upon  the  premises  of  the  owner,  as  long  as  their  absence 
is  accompanied  with  the  intention  to  return;  and  that  such  inten- 
tion is  deemed  to  exist  while  they  have  the  habit  of  returning. 
Occupation  is  a  fact  to  be  determined  with  reference  to  the  nature 
and  habits  of  each  particular  race  of  animals.  What  is  sulRcient 
occupation  in  respect  to  some  animals  may  be  wholly  inade([Uiite  to 
give  a  right  of  x^roperty  iu  others.  While  each  case  must  depend 
upon  its  own  facts,  there  must  be,  in  every  case  of  animals /era-  naturwi 
in  ivhich  a  right  of  i^roperty  is  asserted,  such  an  occupation  as  will 
enable  the  owner  or  controller  of  the  premises  to  which  they  habitually 
resort  to  establish  a  husbandry  iu  respect  to  them — an  occupation  which 
gives,  at  least,  such  certain,  continuous  control  of  them  that  their 
increase  can  be  reguhirly  taken  for  man's  use  without  impairing 
the  stock.  Of  course,  without  occupation,  the  animus  revertendi  will 
not  alone,  or  in  itself,  avail  to  give  a  right  of  property  in  wild  animals. 
But  the  animus  revertendi  will  continue  a  right  of  property  acquired 
effectively  by  occupation.  The  intention  or  habit  of  returning  to  tlie 
preniises  of  the  occupier  must  coexist,  at  all  times,  with  the  fact  of 
occupation.  If  that  intention  or  habit  ceases,  that  is,  if  the  animals 
permanently  depart  from  the  premises  of  the  owner,  the  rights  acquired 
by  occupation  are  lost,  and  they  will  become  the  property  of  the  first 
taker.  It  is  this  liability  to  change  in  ownership  resulting  from  the  loss 
of  control  by  man,  to  which  writers  refer  when  they  speak  of  qualified 
property  in  animals  fercv  naturw,  as  distinguished  from  that  full,  com- 
plete, absolute  property  that  may  be  lost  only  by  the  consent,  express 
or  implied,  of  the  owner. 
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Let  ns  see  wiiat  arc  tlioaiialojiies  between  the  ease  of  these  fur  seals 
and  the  case  of  certain  animals, yira-  natura^  whicli,  according  to  uni- 
versal law,  may  become  the  subject  of  individual  property.  This  mode 
of  reasoning,  although  pronounced  in  argument  to  be  unsafe  and  likely 
to  mislead,  has  the  sanction  of  experience.  A  very  large  proportion 
of  the  judicial  decisions  in  both  the  United  States  and  Great  JJritain 
rest  upon  the  application  that  has  been  made  in  cases,  new  in  their 
circumstances,  of  the  principle  of  rules  announced  in  prior  cases.  Parke, 
J.  in  Mirchouae  vs.  Rcnndl,  8  Bimiham,  p.  515,  declared  it  to  be  of  import- 
ance to  keej)  this  principle  of  decision  steadily  in  view,  not  merely  lor  the 
determination  of  the  particular  case,  but  for  the  interests  of  the  law  as 
a  science.  And  Dr.  Phillimore  has  well  said  that  analogy  has  great 
intluence  on  the  decisions  of  international  as  well  as  of  municipal 
tribunals.  1  PliiUimore,  §  39.  Another  writer  declares  analogy  to  be 
the  instrument  of  the  progress  and  development  of  the  law.  Bowycru 
Readings,  p.  88.  If  the  conditions,  which  courts  and  jurists  have  held 
to  be  sufficient  to  give  a  right  of  property  in  certain  useful  animals 
fcrcv  naturcv,  substantially  exist  in  the  cases  of  other  wild  animals, 
valuable  to  mankind,  and  in  respect  to  which  no  ruling  has  been  made, 
then  the  principle  of  the  prior  cases,  so  far  as  applicable,  may  well  be 
recognized  and  enforced  in  subsequent  cases. 

In  what  way,  according  to  the  authorities,  may  i^roperty  be  acquired 
in  a  swarm  of  bees?  All  that  need  be  done  by  man,  as  a  condition  of 
acipiiring  i)roperty  in  them,  is  to  provide,  on  his  premises,  a  jdace  or 
hive  where  they  may  abide,  to  which  they  may  come  and  go  at  will, 
and  at  which  a  proper  proportion  of  their  honey  can  be  obtained  from 
time  to  time.  While  in  some  countries  bees  are  fed,  as  a  general  rule 
they  gather,  here  and  there,  without  man's  aid,  all  that  is  necessary  to 
nourish  them.  The  owner  never  puts  his  hand  ui»on  the  swarm,  or 
upon  individual  bees,  though  hemight  shut  them  up,  from  time  to  time, 
in  their  hive.  It  has  never  occurred  to  any  writer  or  court  to  consider 
whether  ownershipofthe  swarm dei)ended  upontheabilityoftheownerto 
identify,  and  prove  ownership  of,  each  individual  bee.  The  question 
of  property  does  not  arise  as  to  individual  bees,  but  only  in  respect  to 
the  swarm.  All  that  the  owner  need  do  is  to  provide  a  place  for  the 
swarm,  abstain  from  taking  all  the  honey  made  by  the  bees,  but  leaving 
enough  to  sustain  them  until  the  next  year,  and  protect  them  against 
disturbance  wlnle  in  the  hive.  That  being  done,  as  long  as  the^'  occupy 
that  hive  for  thcii-  abiding  place,  when  not  moving  through  the  air,  and 
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afc  loii^-  as  (lioy  arc  in  tlic  lialiil-  oT  i {'turning-  lo  it,  or  can  Ix;  jairsiicd 
and  ideutilied  wlion  absent  from  tlieir  liive,  the  liiw  gives  to  the  owaer 
of  the  premises  a  right  of  proi)erty  in  the  swiirm.  Possession,  in  fact, 
of  tlie  swarm,  or  of  tlie  individual  bees,  is  not  otherwise  necessary. 
Possession,  in  hiw,  exists,  if  tlie  swarm  re.milarly  abides  in  th(!  Iiivo 
so  that  the  product  can  bo  regularly  obtained  for  man's  use.  And 
when  the  swarm  flics  abroad  the  right  of  |)n)pcrty  is  not  lost  as  long  as  it 
can  be  pursued  and  identified,  and  does  not  establish  another  habitation. 
And  this  right  attaches  not  only  to  the  swarm  that  has  continuously 
occupied  the  hive  provided  for  it,  but  to  new  swarms  which  go  out 
from  overpopulated  hives  in  search  of  another  home.  The  latter, 
equally  with  the  original  swarm,  remain  the  property  of  the  owner 
of  the  hive,  wherever  they  may  go,  as  long  as  they  can  be  identified 
and  until  all  hope  of  their  being  recovered  is  abandoned. 

In  the  case  of  wild  pigeons,  what  must  man  do  that  he  may  acipiire 
property  in  them  ?  Nothing  more  than  to  provide  a  place  or  box  in 
which  they  can  take  shelter,  and  wliere  they  can  breed  and  rear  their 
young  in  safety.  There  is  no  possession  in  the  owner  other  than  that 
coming  from  his  occupancy  of  the  land,  and  from  his  ownership  and 
control  of  the  place  provided  for  the  use  of  the  flock.  There  is  no 
handling  (as  there  could  not  be)  of  individual  pigeons  constituting  the 
flock.  But  the  owner  holds  such  relations  to  the  flock  that  he  can  reg- 
ularly take  its  increase  without  diminishing  the  stock,  so  long  as  they 
continue  to  frequent  the  place  provided,  for  them.  While  the  capac- 
ity to  do  that  exists,  the  original  "occupation,"  the  foundation  of  the 
right  of  property,  remains  in  full  force. 

In  the  case  of  deer,  naturally  wild,  all  tliat  is  essential  to  the  acquisi- 
tion of  property  in  them  by  man  is  that  he  provide  or  keep  a  place  for 
them,  to  which,  by  reason  of  his  care,  industry,  and  forbearance  they 
habitually  resort,  and  where  tliey  remain  with  such  regularity  under  his 
general  supervision,  control,  and  protection  that  he  can,  Avithout  inq^air- 
ing  the  stock,  reap  the  benefit  of  the  increase.  In  the  cases-cited  from  the 
English  courts,  it  does  not  appear  that  the  deer  were  taken  into  actual 
custody.  Their  owner  shnply  built  a  fence  around  a  forest  of  vast 
extent,  in  which  the  deer  roamed  at  will.  Their  owner  could  not  lay 
his  hands  upon  the  deer  at  pleasure.  They  could  be  actually  taken 
only  as  other  deer  of  the  forest  were  taken,  by  shooting,  or  with  dogs. 
The  owners  simply  protected  them  and  made  a  husbandry  of  them. 

Similar  observations  may  be  made  in  respect  to  geese  and  swaus.    If 
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by  care  and  iiulustry  a  place  is  provided  for  tlicni,  wliere  tlicy  can  abide 
ill  safety  for  tbo  purposes  of  breeding,  to  which  they  habitually  come, 
and  where  they  are  protected  from  disturbance,  so  that  their  increase 
may  bo  rcgnlai  ly  taken  for  man's  use,  all  is  done  that  is  re(|uired  to  j^ivo 
property  in  them.  While  these  conditions  exist,  the  ri^jht  of  i)roperty 
remains. 

The  instinct  of  a  wild  animal  to  resort,  for  the  first  time,  to  a  par- 
ticular place  is  not,  in  the  case  of  bees,  pigeons,  deer,  wild  geese,  or 
swans,  the  creation  of  man.  But,  in  a  substantial  sense,  their  subse- 
quent return  to  and  remaining  at  that  i)lace  from  time  to  time,  so 
that  a  Iiusbandry  can  be  established  with  respect  to  them,  is  due  to  the 
self  denial,  care  and  industry  of  the  person  who  provides  for  them  a 
place  which  he  maintains  and  protects  for  tlieir  use.  They  do  not, 
under  the  circumstances  stated,  become  tame,  within  the  literal  mean- 
ing of  that  word,  and  so  as  to  lose  all  their  original  wildness  of  nature; 
but,  in  the  eye  of  the  law,  they  are  so  far  reclaimed  from  their  natural 
condition  of  wildness  tliatthey  do  not  always  11 3' from  thepresenceof  num, 
or  escape  from  his  dominion  and  control,  but,  as  the  result  of  his  art  and 
industry,  remain  so  far  in  his  power,  that  their  product  can  be  utilized 
with  the  same  regularity,  and  almost  as  readily,  as  the  product  of 
domestic  animals  may  be  utilized. 

It  has  been  said  that  the  coming  of  these  fur  seals  to  the  Pribilof 
Islands,  from  year  to  year,  for  the  purposes  already  indicated,  is  not 
to  be  attributed  to  anything  that  the  United  States,  as  the  owner  of 
the  islands,  has  done,  or  has  refrained  from  doing.  Is  this  true?  Pre- 
mising that  it  is  not  the  number  of  things  done,  which  determines 
the  value  of  what  is  done,  let  me  ask,  whether  the  United  States 
has  done  all  that  is  necessary  in  order  to  utilize  this  race,  with- 
out destroying  it,  or  imperiling  its  existence.  Would  the  seals 
continue  to  come  to  Pribilof  Islands,  from  year  to  year,  if,  by 
the  direction  or  with  the  assent  of  the  United  States,  they  were 
met,  as  they  might  be,  at  the  shore  of  the  islands,  and  driven  back  into 
the  water?  Would  they  remain  on  the  islands  during  the  breeding 
season  except  for  the  care  taken,  under  regulations  prescribed  by  the 
United  States,  to  induce  them  to  do  so,  and  except  for  the  protection 
afforded  them,  while  on  the  islands,  against  the  pursuit  of  seal  hunters 
having  in  view  immediate  profit  for  themselves  rather  than  the 
preservation  of  these  animals  for  the  benefit  of  mankind?  These 
(questions  must  receive  an  answer  in  the  negative.    In  view  of  the 
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habits  of  tlio  seals,  and  of  ilie  absolute,  iiccessify  of  their  being  upon 
hind,  for  several  months  in  ea(;li  year,  lor  purposes,  at  least,  of 
breedini?  and  of  rearing-  their  yonng-,  it  (■aiiiH)t  be  doubted  tliat  the 
very  existonee  of  tlie  race  depends  upon  their  bein^  eared  for  and 
protoeted  at  the  plaeo  to  wliieli  tliey  habitually  resort,  and  to  whieh, 
when  goin<?  baek  into  the  sea,  tUey  will  certainly  return  the  sue- 
eeeding"  si)ring  and  summer.  It  will  not  do  to  say  that  these  animals, 
if  not  allowed  to  occujjy  tlio  I'ribilof  Islands,  would  seek  some  other 
breedin*?  grounds;  for,  if  any  ehange  of  loeation  should  ever  take 
place,  the  same  questions  would  arise  between  the  owner  of  the  new 
breeding  grouiuls  and  pelagie  sealers  that  are  presented  in  this  ease. 
iJut  the  possibility  that  these  seals,  if  driven  to  that  eourse,  might 
seek  a  new  loeation,  can  not  be  made  the  basis  of  aetion  by  this 
Tribunal  or  alfect  the  principles  involved  in  the  question  submitted 
for  determination;  for,  we  know  that  these  seals,  with  abundant  oppor- 
tunities to  seleet  other  breeding  grounds,  have,  for  more  than  a  cen- 
tury past,  occupied  Pribilof  Islands  as  their  land  home.  And  there 
is  no  reason  to  believe  that  they  will  go  elsewhere,  as  long  as  the 
United  States  keeps  those  islands  exclusively  as  their  breeding 
grounds,  and  takes  care  that  they  are  not  disturbed  by  merciless 
[)elagic  sealers  who  kill  without  regard  to  sex,  and  slaughter  mother 
seals  about  to  deliver  their  young  without  the  slightest  concern 
on  that  account.  The  presumption  is  conclusive  that  there  are  no 
coasts,  near  or  on  the  migration-route  of  these  animals,  which  present 
the  same  climatic  and  other  conditions  as  are  found  by  them  at 
Pribilof  Islands. 

In  respect  to  the  fur  seals  frequenting  the  Pribilof  Islands,  what  did 
Kussia  do,  and  what  has  the  United  States,  succeeding  to  its  rights, 
done,  in  order  to  bring  them  within  the  rules  of  property  aijplieable  to 
animals  fenn  natin'cv  which  may  be  the  basis  of  a  permanent  hus- 
bandry"? Neither  hive,  box,  park,  nor  other  enclosure,  has  been  pro- 
vided for  them,  as  in  the  case  of  bees,  pigeons,  and  deer,  respectively, 
because  such  a  provision  is  forbidden  by  the  nature  and  habits  of  the 
animals,  and  would  be  absolutely  useless  for  any  practical  purpose. 
But  an  abiding  i)lace  for  all  the  purposes  for  which  they  must,  of 
necessity,  come  to  and  remain  upon  land,  has  been  provided  for  them. 
Upon  the  discovery  by  Russia  of  the  Pribilof  Islands  it  was  ascer- 
tained that  this  race  made  it  their  land  home.  Russia  desired  this 
condition  of  things  to  continue  in  order  that  these  animals  might  be 
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utilized  for  public  and  coimneicial  purposes,  and  to  that  end  regula- 
tions were  established  restricting  the  number  to  be  taken  annually 
for  such  purposes.  That  system  has  been  perpetuated  and  improved 
by  the  United  States,  with  the  result  that  the  return  of  these  seals 
to  the  Pribilof  Islands,  from  year  to  year,  in  the  same  months,  and 
their  remaining  upon  tlie  islands  for  stated  periods,  and  so  that  a 
due  proportion  of  males  may  be  taken  without  at  all  disturbing  the 
herd  in  its  entirety,  is  absolutely  assured,  provided  only  the  extermi- 
nation of  the  race  by  pelagic  sealing  is  prevented. 

But  this  is  not  all.  We  have  seen  that  by  an  act  of  Congress,  passed 
soou  after  the  United  States  acquired  Pribilof  Islands,  the  islands  of  St. 
Paul  and  St.  George  were  set  apart  as  the  land  home  of  these  animals. 
A  place  was  thus  provided  for  them  where  they  could  abide  while 
breeding,  and  rearing  their  young,  and  while  their  coats  of  fur  were 
undergoing  a  change.  Only  a  limited  number  of  persons  are  allowed 
to  go  to  or  remain  on  the  islands.  Regulations  have  been  estab- 
lished preventing  the  herd  from  being  unduly  disturbed  while 
there.  Enormous  expense  has  been  incurred  in  i)roviding  vessels  to 
guard  the  breeding  grounds  against  marauding  parties  engaged  in  seal 
hunting;  and  the  Government  of  the  United  States  protects  the  race 
against  indiscriminate  slaughter  while  on  land.  The  precautions  thus 
taken  for  the  i)reservation  of  the  herd  may  sometimes  have  been  evaded, 
but  it  is  not  to  be  doubted  that  if  raiders  were  permitted,  without  restric- 
tion, to  capture  and  kill  these  seals  while  on  the  islands,  the  race  would 
be  speedily  exterminated  as  other  animals  of  like  kind  have  been 
destroyed  in  tlie  waters  of  the  Southern  Ocean.  Further,  the  United 
States,  recognizing  the  value  of  this  race  of  animals  to  itself  and  to  com- 
merce, forbears  to  impair  the  stock  through  indiscriminate  killing,  and 
not  only  forbids,  under  severe  penalties,  the  killing  of  female  seals,  but 
limits  the  taking  on  the  islands  each  year  to  su«li  a  proportion  of 
males  as  can  safely  be  taken,  for  commercial  purposes,  without 
destroying  the  race. 

II"  these  animals,  from  their  nature  and  habits,  needed  an  actual 
shelter  over  their  heads  while  at  the  breeding  grounds,  and  such  a 
shelter  was,  in  fact,  provided  for  them  by  the  United  States,  could 
human  ingenuity  distinguish  the  case,  in  principle,  from  that  of  other 
valuable  animals  fercc  natunv,  in  which,  by  the  law  everywhere,  proii- 
erty  may  be  acquired  by  the  care  and  industry  of  man?  Instead  of 
such  shelter  for  their  protection  during  storm  and  rain  the  United 
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Stiiios  [H'ovides  tlicin  with  what  their  natures  and  necessities  reiiuire, 
namely,  a  hmd  home  where,  witlioiit  disturbance,  they  breed  and  rear 
Mieir  young,  and  wliere  the  safety  of  the  race  from  i)ursuit  and  destruc- 
tion, wiiile  at  that  iiome,  is  assured.  All  this  has  been  done  at  great 
expense,  and  by  the  exercise  of  care  and  snpeivision.  To  say  that  the 
United  States,  by  providing-  upon  its  land  a  hive  for  a  swarm  of  bees, 
or  a  box  for  a  Hock  of  pigeons,  or  a  place  lor  a  lot  of  deer,  in  whi<;h 
those  animals  respectively  may  abide  while  br<;eding  and  rearing  their 
young,  or  for  otlier  purposes  re(iuired  by  their  nature,  will  Ixjconn;  the 
owner  of  such  aninuUs  as  long  as  they  have  the- habit  of  returning  to 
the  ])laces  so  provided  for  them,  whereby  their  product  may  be  regu- 
larly taken  for  man's  use,  and  yet  tliat  it  cannot  become  the  owner  of 
a  herd  or  family  of  fur  seals  born  and  reared  upon  its  islands,  and 
for  which  it  provides  a  land  home  where  they  breed  and  rear  their 
young,  where  they  abide  in  safety,  during  stated  periods,  ami  to  which 
they  regularly  retn.rn,  so  that  the  increase  may  be  taken  for  com- 
mercial piu'poses  without  impairing  the  stock,  is,  I  submit,  repugnant 
to  sound  reason  and  iucousistent  with  recognized  i)rincix)les  in  the  law 
of  property. 

It  is  said  that  these  islands,  before  their  discovery  by  Russian  navi- 
gators, were  the  land  homo  of  these  animals,  and,  consequently;  that 
the  seals  were  not  provided  with  that  home  by  Russia  or  by  the  United 
States,  which  succeeded  to  Russia's  rights.  The  answer  is,  that  after  such 
discovery  the  islands  of  St.  Paul  and  St.-George  have  continued,  for 
more  than  a  century,  to  be  the  laud  home  of  these  animals  oidy  be- 
cause Russia,  and  subsequently  the  United  States,  so  ordered.  If  the 
United  States  desired  to  establish  a  naval  post  ou  Fribilof  Islands, 
or  to  use  those  islands  for  any  otlier  public  purx)ose  different  from 
those  for  which  they  have  been  used  since  1867,  it  could  easily  drive 
the  seals  back  into  the  sea  when  they  attempted  to  "haul  uj)"  on  the 
islands  during  the  breeding  season.  Such  treatment  might  result  in 
the  destruction  of  the  race,  as  we  cannot  be  sure  from  any  evidence 
before  us  that  any  other  islands  would  be  suitable  for  their  purposes. 
But  no  such  treatment  is,  in  fact,  accorded  to  them.  On  the  contrary, 
the  islands  are  preserved  for  their  use  as  a  land  home.  It  is  as  if  the 
United  States  had  said,  upon  the  acquisition  of  the  islands  of  St.  Paul 
and  St.  George:  "These  valuable  animals  have  their  breeding  grounds 
here;  other  animals  of  like  kind  have  been  exterminated  b}'  indiscrim- 
inate slaughter,  or  for  the  want  of  governmental  protection;  this  race 
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shall  be  preserved  from  (lestructioii  so  that  mankind  can  jjet  tlie  ben 
elitof  them  for  Ibodand  for  raiment;  tu  that  end  these  ishiiids  shall  not, 
as  is  the  case  iu  respect  to  other  i)arts  of  the  public  domain,  be  subject 
to  settlement,  but  shall  be  set  ai>art  as  the  habitation  of  these  animals 
exclusively,  where  they  may  breed  and  rear  their  young;  and  they  shall 
be  protected  from  molestation  by, seal  hunters  while  on  the  islands, 
and  oidy  sucli  portion  of  males  allowed  to  b«;  taken,  annually,  as  will 
not  eiulanger  the  integrity  of  the  herd  as  ii  whole."  All  this,  it  is 
argued  by  counsel  for  the  British  Government,  is  not  equivalent  to 
"occupation,"  as  that  word  is  understood  in  the  law  regulating  the 
acquisition  of  property  in  aninuils  fenv  natnra',  and  is  of  less  con- 
sequence, as  a  means  of  acquiring  property  in  these  seals,  than  that 
which  is  done  when  a  hive  is  provided  for  bees,  or  boxes  for  pigeons, 
or  a  place  for  deer.  The  fact  is,  the  case  of  these  seals  is  made  stronger 
in  consequence  of  their  peculiar  nature  and  habits  of  life;  their  home 
on  Anierican  soil  is  a  permanent  home,  necessary  to  their  existence, 
and  in  respect  to  which  they  never  lose  the  animus  rccertentU. 

Again,  it  has  been  suggested  that  these  animals  pass  much  of  their 
time  in  the  high  seas,  which  are  free  to  all,  for  purposes  of  food.  But 
that  is  ([uite  as  immaterial  as  to  say,  in  the  case  of  bees  and  pigeons, 
that  they  pass  the  most,  or  much,  of  their  time  in  the  open  air,  which  is 
free  to  all.  The  circumstance  that  these  fur  seals  go  greiit  distances 
from  the  Pribilof  Islands  in  search  of  food  can  not  affect  the  princii)le 
involved.  Suppose  they  passed  each  day  in  the  sea,  just  beyond  the 
outer  line  of  territorial  waters,  but  returned  each  night  to  the  islands; 
the  question  of  ownership  would  be  precisely  the  same,  in  respect  to 
the  principles  governing  it,  as  is  now  presented,  because  we  know  that 
while  these  seals  go  regularly,  at  stated  periods,  each  year,  over  the 
same  route,  iuto  the  Xorth  Pacilic  Ocean,  they  return  by  the  same  route 
substantially,  at  the  same  time  in  each  year,  to  their  breeding  grounds  on 
the  islands  of  St.  Paul  and  St.  George.  The  length  of  time  which  they 
pass  iu  the  higli  seas,  iu  search  of  food,  is  wholly  immaterial,  in  view 
of  the  fact  that  they  will  return  at  a  particular  time  to  their  laud  home. 
They  are  unlike  in  their  habits  any  other  known  animal  that  passes  its 
time  partly  on  land  and  partly  in  the  high  seas.  They  are  not  produ<;ts 
of  the  sea.  They  can  not  breathe  under  the  water.  Thoy  are,  iu  every 
substantial  sense,  as  much  appurtenant  to  the  islands  on  which  they 
are  born,  and  where  they  breed  and  rear  their  young,  as  if  they  never 
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passed  beyond  tcnifoiiiil  wnforH.  Nol  witlistaiirlin^  tlicy  frcrnu'iit  tlio 
scii  for  purposes  of  food,  tlicy  aic  stiictly  land,  nitlici'  than  maiiiM;, 
animals,  because  tliC/y  are  conceived  and  are  boin  and  icurcd  on  land, 
could  not  be  conceived  nor  come  into  existence  in  tlic  waters  of  tin; 
ocean,  and  must,  from  tiie  necessities  of  tlieii"  nature,  abide  upon  land 
at  stated  periods. 

Next,  it  is  said  that  some  of  tlie  seals  wliicli  liavebeen  on  tlie  islands 
of  St.  Paul  are  known  to  have  gone  the  succeeding  year  to  the  island 
of  St.  George.  The  proof  on  that  point  is  too  slight  and  unsatisfactory 
to  be  regarded.  But  if  the  fact  be  as  suggested,  it  would  hi;  wholly 
immaterial  in  the  present  in(]niry;  for  both  islands,  taken  together,  are 
the  property  of  one  nation,  and  that  nation  only  is  in  a  position  to  deal 
with  the  race  as  a  whole  and  save  it  from  extermination. 

I  have  not  nnderstood  learned  counsel  to  dispute  the  ]iroposition 
that,  according  to  the  jurisprudence  of  all  civilized  nations,  some 
animals  ferae  naturco  are  susceptible  of  ownership.  Nor  do  they 
insist  that  the  principles  recognized  in  the  Roman  law,  and  equally 
in  England  and  the  United  States,  in  respect  to  the  acquisition  of 
property  in  bees,  pigeons,  deer,  etc.,  do  not  obtain  in  all  civilized  coun- 
tries. We  have  not  been  referred  to  any  instance  in  which  it  has  been 
otherwise  declared.  But  it  is  earnestly  contended  that  the  differences 
between  fur  seals  on  one  side  and  bees,  pigeons,  deer,  and  the  like, 
on  the  other  side,  are  such  as  to  lueclnde  the  application  to  the  former 
of  the  rules  determining  the  acquisition  of  property  in  the  latter 
class  of  animals.  That  all  these  animals  are  unlike  in  many  respects 
no  one  will  dispute.  But  this  circumstance  is  not  of  legal  conse- 
quence, unless  the  differences  are  such  as  to  prevent  the  application 
of  the  general  rule  prescribing  the  conditions  on  which  property  may 
be  acquired  in  wild  animals.  There  are  no  two  classes  of  domestic 
animals  exactly  alike  In  their  nature  and  habits,  but  there  are  qualities 
common  to  all  such  animals  wiii(;h  justify  the  law  not  only  in  declar- 
ing them  to  be  the  subject  of  ownership  by  man,  but  in  declaring 
that  the  right  of  property  in  them  is  not  lost  while  they  are  absent 
from  the  owner,  even  without  the  intention  of  returning  to  his  i)osess- 
sion.  Now,  upon  what  ground  rests  the  general  rule  tluit  animals 
form  natarcc  may  not  become  the  subject  of  property?  And  why  does 
the  law  recognize  exceptions  to  that  rule  in  tlie  case  of  some  animals 
w^hich  admittedly  belong,  in  their  original  condition,  to  that  class? 
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The  general  rule  tliat  wild  luiimals  heroine  tlie  property  of  tlie  first 
taker  proceeds  upon  the  ground,  stated  in  the  Institutes  of  Justinian, 
that  "natural  reason  gives  to  the  first  occupant  that  which  had  noi)re- 
vious  owner."  But  there  are  exceptions  to  the  general  rule  that  arise 
fKini  the  necessary  wants  of  society.  To  the  end  that  it  inaj 
not  lose  the  benefit  of  valuable  animals,  exhaustible  in  quantity, 
society,  in  other  words,  the  law  speaking  for  organized  society,  stimu- 
lates the  exercise  of  care,  industry,  and  self-denial,  by  permitting 
ownership  in  such  wild  animals  as  can  be  induced  to  come  and 
remain  so  far  under  human  control  and  supervision  that  tiieir  prod- 
uct can  be  regularly  utilized  for  the  use  of  mankind  without  injury  to 
the  stock.  And  this  right  of  property  is  under  the  protection  of  the 
law.  If  the  law  did  not  so  declare  the  inevitable  result  would  be 
the  extermination,  by  waste  or  consumption,  of  many  animals  that 
the  world  needs  and  with  which  it  would  not  willingly  part. 

With  respect  to  wild  animals  which  by  universal  assent  come  within 
the  exception  to  the  general  rule,  the  law,  I  repeat,  has  prescribed  certain 
conditions  as  essential  to  the  acquisition  of  property  in  them.  These  con- 
ditions all  point  to  such  occupation  or  control  of  the  animals  by  man — the 
result  of  his  care,  industry,  and  self-denial— as  indicates  his  capacity 
to  reap,  regularly,  their  product  without  materially  diminishing  the 
race  itself.  And  as  such  conditions  may  all  be  performed  in  the 
case  of  bees,  pigeons,  deer,  and  the  like,  the  law,  in  the  interest  of 
society,  that  its  wants  may  be  supplied,  recognizes  a  right  of  property 
in  such  animals  in  every  ease  where  the  conditions  have,  in  fact,  been 
performed  and  can  be  maintained.  The  only  quality  common  to  all  of 
these  animals  is  that  man  by  art  and  industry  may  acquire  such  pos- 
session and  control  as  will  enable  him  to  render  to  society  the  useful 
service,  necessary  to  human  life,  of  reaping  from  them  their  regular 
increase  without  destroying  the  stock.  This  benefit  society  cannot 
have,  unless  it  rewards  the  industry  and  self  denial  so  practiced  with  the 
right  of  property ;  and,  therefore,  it  does  so  reward  those  (pialities.  Ifo 
man  would  cultivate  bees  and  furnish  the  market  with  honey  unless  he 
was  promised  proi)erty  in  both  the  original  and  new  swarms.  No  man 
would  furnish  a  place  for  and  "cultivate"  wild  geese,  swans,  and  pig- 
eons, unless  they  were  protected  as  property,  while  they  are  temporarily 
out  of  his  possession.  Ko  man  would  care  for  wild  deer  by  enclosing 
the  forest,  watching  the  does  when  they  dropped  their  fawns,  making 
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selections  for  sljin^^litor,  nnloss  lie  wns  awarded  llie  ri^^lit  of  prop- 
erty ill  respect  to  su(;li  deer.  Out  of  tliis  condition  of  things  arises  the 
rule,  to  which  T  have  advcrtrd,  that  wlienev^cr,  hy  the  art  and  industry 
of  man,  useful  wild  animals  come  so  far  under  control  that  they  can  be 
and  are  so  dealt  with  by  him,  that  he  may  carry  on  this  species  of 
husbandry  with  them,  take  their  whole  annual  product  for  human  con- 
sumption and  yet  preserve  the  stock,  he  has,  by  universal  jurisprudence, 
,1  i)roperly  in  them,  and  when  he  can  not,  or  docs  not  do  this,  he  has  no 
right  of  property.  This  is  the  true  teaching  of  the  cases  and  authorities 
to  which  reference  has  been  made.  The  property  which  they  recognize 
is  that  most  appropriately  described  by  Blackstone  as  ])ropcrty  j)er 
industriam.  Expressed  in  its  simplest  and  most  general  form,  the  truth, 
which  the  authorities  cited  enforce,  is  that  whenever  any  useful  thing, 
not  already  apiiropi'iated,  is  dependent  for  its  existence  on  the  art  and 
industry  of  man — whenever  man  can  truly  say  of  a  particular  useful 
thing  that  it  is  the  product  of  his  care  and  labor,  or  would  not  exist 
without  his  care  and  labor — then  he  may  claim  that  thing  as  his  prop- 
erty. 

Do  not  all  these  conditions  exist  in  the  case  of  the  fur-seals  fre- 
quenting the  Pribilof  Islands?  Are  they  not  met  more  certainly  in 
respect  to  these  animals  than  in  the  case  of  those  wild  animals  which 
the  authorities  uniformly  declare  may  be  appropriated  by  and  become 
the  property  of  man?  Are  not  these  fur  seals,  when  on  the  Pribilof 
Islands,  so  comf)letely  in  the  power  of  the  United  States  that  the  entire 
herd  could  be  taken  in  any  one  breeding  season?  Is  it  not  due  to  the 
care,  self-denial  and  supervision  of  the  United  States  that  these  ani- 
mals regularly  return,  at  stated  times,  to  those  islands,  and  remain 
there,  for  such  long  periods,  and  under  such  circumstances,  that  a 
l)roper  proportion  of  their  increase  can  be  readily  taken  for  purposes 
of  revenue  and  commerce  without  at  all  endangering  the  race?  Must 
not  the  race  perish — would  it  not  long  since  have  perished  from  the 
earth — except  for  the  care  and  self-denial  practised  towards  it  by 
the  United  States?  Is  it  not  beyond  dispute  that  pelagic  sealing  is 
certainly  and  rapidly  destructive  of  this  race?  Can  this  race  be 
preserved  for  the  world  unless  it  is  recognized  as  the  property  of  that 
nation  which,  alone  of  all  the  nations,  can  j^rotect  it  from  extermina- 
tion? The  care  and  labor  which  the  United  States  exerts  in  respect 
to  these  animals  ia  to  withdraw  the  Pribilof  Islands  from  all  other  pos- 
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sible  uses  and  devote  tlicm  to  these  seals;  to  guard  them,  at  euorinous 
expense,  from  outside  depredation;  and  to  refrain  from  taking  any 
females,  and  only  a  due  proportion  of  males,  thereby  leaving  the  stock 
unimpaired.  If  either  one  of  these  forms  of  care  be  withdrawn  the  race 
would  be  swept  away  with  a  rapidity  only  commensurate  with  the 
neglect.  Human  society  can  have  no  other  interest  in  useful  animals, 
bestowed  for  the  comfort  and  sustenance  of  man,  except  to  preserve  the 
race  so  that  its  product  may  be  perpetually  enjoyed.  If  it  can  obtain 
this  service  from  one  nation  only  it  must  of  necessity  employ  that 
nation  and  decree  to  it  the  appropriate  reward.  The  United  States 
is  ill  a  position  to  render  that  service.  Other  nations  and  their  subjects 
can  touch  these  animals  on  the  sea  alone;  but  they  can  touch  them 
only  to  destro}',  because  tlie  animals  cannot  possibly  be  taken  on  the 
sea,  to  any  material  extent,  without  speedily  exterminating  the  race. 
The  divine  law,  reason,  justice,  and  the  municipal  jurisprudence  of  all 
civilized  nations,  and  thercrore,  as  T  submit,  international  law,  all  con- 
cur in  declaring  that  the  right  thus  to  destroy  that  ^Ahich  all  mankind 
is  interested  in  preserving  docs  not  exist. 

The  suggestion  has  been  earnestly  pressed  that  there  can  be  no 
such  appropriation  or  occupation  of  these  animals,  as  is  requisite  to 
give  property,  except  in  respect  to  such  of  them  as  are  captured  and 
taken  into  actual,  ph3\sical  possession.  The  idea  underlying  this 
suggestion  is,  that  there  cannot  be  any  legal  possession  of  these  fur- 
seals  until  they  are  confined  or  shut  up  in  an  inclo.sure  of  some  kind. 
But  this  view  entirely  ignores  all  consideration  of  what,  in  view  of  the 
nature  and  habits  of  the  particular  animals,  is  essential  to  be  done 
in  order  that  they  may  come  under  such  control  that  their  increase 
may  be  regularly  taken  for  use,  leaving  the  stock  unimpaired.  As  to 
some  animals  ferm  iiaturcv,  no  such  reruilt  can  possibly  be  attained 
unless  they  are  effectively  restrained  in  their  liberty  by  actual  confine- 
ment. In  cases  of  that  kind  the  right  of  property  is  of  course  lost 
when  manual  custody  ceases,  for  the  obvious  reason  that  the 
increase  of  such  animals  can  never  be  obtained  for  the  use  of 
man  in  the  absence  of  their  actual  continuous  confinement. 
When,  therefore,  the  right  of  property  rests,  as  in  the  case  of 
some  animals  it  unquestionably  does,  alone  on  actual  physical 
custody,  such  right  is  lost  when  the  custody  ceases.  But,  when 
continuous  confinement  or  custody  is  not  essential  in  order  that  the 
product  may  be  regularly  and  certainly  obtained,  then  such  control  as 
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is  consistent  witHi  llio  nature  of  the  animals  and  as  will  snfTice  to 
enable  man  to  establish  a  hnsbandiy  in  respect  to  them,  whereby 
the  pnxliiet  may  be  ie4;iilarly  secni(!(l,  is  all  that  the  law  requires  in 
or»ner  to  give  property.  Hence,  iii  the  cases  of  bees,  pigeons,  and  deer, 
actual  mannal  custody  is  not  vital,  but  ownei-sliip  and  le;;al  jxissession 
coexist  when  there  is  such  control  that  the  annual  imacase,  by  means 
of  the  owner's  care  and  industry,  can  be  leadily  taken.  Whether 
boxing  up,  or  fencing,  or  actual  confinement  in  some  mode,  of  animals 
f<'.r(V  vatuyd',  is  essential,  as  a  foundation  of  the  right  of  pro]»erty, 
must  always  de|)end  ni)on  the  nature  of  the  ])arti(;nlar  animal. 
Actual,  continuous  possession  of  the  entire  race  is  never  necessary  to 
accomplish  tlie  ends  for  which  society  instituted  j^roperty.  The  funda- 
mental inquiry,  in  every  (!ase,  I  repeat,  is  whether  the  person  claiming 
a  right  of  property  in  i)articular  valuable  animals  fe^'cc  natura'  has 
such  general  custody  or  control  of  the  race,  such  capacity  to  deal  icith  it 
as  a  whole,  that  he  is  capable  of  regularly  taking  their  increase  at  the 
place  to  which  they  ha))itually,  regularly  resort,  and  which  liis  care  and 
industry  has  provided  as  tlieir  habitation.  This  inquiry  is  the  only 
one  at  all  consistent  with,  or  that  will  certainly  secure,  those  beneficial 
ends  for  the  accomiilishment  of  which  the  law  wisely  enables  man  to 
acquire,  under  given  conditions,  a  proi)erty  in  such  animals,  and 
protects  his  rights  in  that  regard,  as  long  as  he  is  capable  of  utilizing 
their  increase  for  commercial  purposes.  Such  right  of  property  is 
qualified  only  in  the  sense  that  it  may  be  lost  by  the  act  of  the 
animal  in  leaving  the  premises  of  the  owner  and  never  returning. 

As  illustrating  their  view  of  the  question  of  possession,  the  learned 
counsel  IbrCxreat Britain  quote  this  passage  from  thetreatiseof  Pollock 
and  Wright  on  Possession  in  the  Common  Law:  "On  the  same  ground 
trespass  or  theft  can  not  at  common  law  be  committed  of  living  animals 
ferce  natura;  unless  they  are  tamed  or  confined.  They  may  be  in  the 
park  or  pond  of  a  person  who  has  the  exclusive  right  to  take  them,  but 
they  are  not  in  his  possession  unless  they  are  so  confined  or  so  power- 
less by  reason  of  immaturity  that  they  can  be  taken  at  pleasure  with 
certainty."  j».  231.  But  the  authors  add,  in  the  next  succeeding  para- 
graphs, these  significant  words:  "An  animal  once  tamed  or  reclaimed 
may  contimie  in  a  man's  ])ossession  although  it  ily  or  run  abroad  at 
will,  if  it  is  in  the  hahit  of  returning  regularly  to  a  place  n-here  it  is 
under  his  complc  control.  Such  habit  is  commonly  called  animus 
revertcndi.'^    The  same  authors  say:  "To  determine  what  acts  will  be 
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suflicicut  in  a  particular  case  we  must  attend  to  tliecircuinstanees,  and 
especially  to  the  nature  of  the  thing  ihalt  with,  and  the  manner  in 
which  things  of  the  same  kind  are  habitually  used  and  enjoyed. 
•  •  *  Again,  there  is  another  and  quite  different  way  in  which 
possession  in  law  may  be  independent  of  de  facto  possession.  We 
may  find  it  convenient  that  a  possessor  shall  not  lose  his  rights  merely 
by  losing  physical  control,  and  we  may  so  mould  the  legal  incidents  of 
possession  once  acquired  that  possession  in  law  shall  continue  though 
there  be  but  a  shadow  of  real  or  apparent  jdiysical  power,  or  no  such 
power  at  all.  This  the  Common  Law  has  boldly  and  fully  done.  ♦  *  * 
Legal  possession,  in  our  law,  may  continue  even  though  the  object  be  to 
common  apprehension  really  lost  or  abandoned."    P.  13, 18. 

The  whole  subject  of  possession,  as  distinguished  from  ownership,  is 
fully  examined  in  Hunter's  Koman  Law.  "  Possession,"  that  author 
says,  "is  the  occupation  of  anything  with  the  intention  of  holding  it  as 
owner,"  and  "  a  thing  is  said  to  be  occupied  or  held  when  the  occupier 
is  in  a  position  to  deal  icith  it.^^  Again,  "  In  acquiring  possession  of 
objects  not  before  owned  or  possessed  by  others,  the  question  is  whether 
the  intending  possessor  has  so  far  overcome  the  physical  difficulties  as 
to  he  able  freely  to  deal  with  the  subject.''^  In  reference  to  possession  of 
things  not  before  owned  {res  nuUius)  or  possessed,  the  author  says  that 
"in  such  cases  to  acquire  possession  is,  at  the  same  time,  to  acquire 
ownership."  Among  the  examples  given  by  him  are  those  given  in  the 
institutes  of  Justinian  and  in  the  Commentaries  of  Gains,  to  which  refer- 
ence has  already  been  made,  namely,  animnls  ferw  naturce  which  habit- 
uallj'  go  away  and  return  to  the  jilace  provided  for  them.  If  while  they 
are  absent  the  occupier  has  not  abandoned  the  intention  of  dealing  with 
them  to  the  exclusion  of  all  other  persons,  so  as  to  take  their  increase 
regularly  at  the  places  provided  for  them,  his  possession  remains 
while  they  have  the  habit  of  returning.  Under  such  circumstances,  and 
although  the  animal  is  for  a  time  out  of  the  view  of  the  occupier,  the 
law  holds  that  neither  "occupation"  nor  the  intention  to  exclude  others 
— both  of  which  are  necessary  to  constitute  possession — have  ceased  to 
exist.     Hnntcr^s  Roman  Law,  2d  ed.,  i)p.  341,  314,  345,  Title  Possession. 

Of  course  it  is  not  to  be  disputed  in  this  case  that  the  United 
States,  by  what  it  has  done  and  can  do  on  the  islands  of  St.  Paul  and 
St.  George,  is  in  a  position  where  it  can  deal  with  this  entire  race  of 
animals  so  as  regularly  to  take  their  increase  without  materially  affect- 
ing its  existence  or  integrity,  nor  that  it  has  intended  to  approjiriate 
or  "occuiiy"  this  herd  to  the  exclusion  of  all  other  nations  or  i^eoples. 
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Speciiliito  as  wo  may  about  sonic  iisix'ofs  of  lliis  case,  or  (lilT'cr  as  wo 
may  about  the  woi<;lit  of  evidcnc(5  upon  sonic,  jioinfs,  fliis  is  abso- 
bitcly  coitain:  If  the  United  States  liad  acliial  manual  custody  of 
eacli  of  those  animals,  .it  all  times  in  the  year,  it  could  uot  })ropcrIy  dail 
with  them  in  any  other  mode  than  that  pursued  by  it,  namely,  to  take 
only  such  part  of  the  males  each  year  as  inll  leave  the  rare  or  herd  unim- 
paired in  its  entirety  for  the  use  of  man.  And  they  can  not  ])Ossibly  be 
dealt  with  in  that  manner,  and  with  such  results,  except  hy  the  United 
States  or  its  licensees,  or  at  any  other  place  than  at  the  hrcedinp  grounds 
on  its  islands.  All  this  is  so  clearly  established  that  no  one,  having  the 
slightest  repird  for  the  evidence,  Avill  assert  the  contrary. 

r  have  referred  to  the  self-denial  practiced  by  the  United  States  in 
restricting?  the  taking  of  .seals  at  the  Pribilof  Islands  to  males  of  proper 
age  and  in  such  limited  numbers  as  will  not  cause  a  substantial  imjiair- 
ment  of  the  stock.  The  Government  of  that  couutrj--,  let  me  repeat,  has 
the  power,  if  it  chooses  to  exorcise  it,  of  taking  in  any  one  year  such  an 
undue  proportion  of  the  seals,  male  and  female,  whicjh  frequent  its 
islands  as  would  give  the  United  States  an  immediate  profit  of  large 
amount.  Its  power  over  the  seals  while  on  the  islands  is  so  absolute 
'that,  as  counsel  suggest,  it  could  practically  exterminate  the  race 
almost  at  one  stroke.  Eut  it  recognizes  a  moral  obligation  resting 
upon  it  to  preserve,  not  to  destroy,  a  race  of  animals  useful  to  the  world. 
In  order  that  the  species  may  be  preserved  for  itself  and  for  mankind  it 
abstains  from  sacrificing  the  race  for  the  sake  of  temporary  or  present 
profit.  This  abstinence  is  industry  under  another  name.  And  this 
principle  of  abstinence,  or  saving,  is  recognized  by  all  writers  upon 
economic  questions  as  a  potent  agency  in  the  creation  of  wealth  and  in 
the  progress  of  the  world. 

John  Stuart  Mill,  in  his  Principles  of  Economy,  has  said  that  "as  the 
"wagesof  the  laborer  is  the  remuneration  of  labor,  so  the  profits  of  the 
capitalists  are  properly  the  remuneration  of  abstinence."  Vol.  2, 
p.  484. 

A  recent  writer  upon  the  ethics  of  usury  and  interest  has  said :  "  On 
the  hypothesis  that  all  have  equal  opportunities  of  social  progress,  the 
social  destroyers  of  its  wealth  deserve  condemnation,  while  those  who 
have  served  the  cause  of  progress  by  saving  from  personal  consumption 
a  part  of  the  earth's  produce  and  devoting  it  to  the  improvement  of 
national  mechanism  have  a  claim  to  an  award  proportioned  to  their 
service  and  to  the  efforts  which  they  have  made  in  rendering  it.    These 
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aretlie  conditions  of  advance  in  civilization  in  tlicarts  and  sciences,  in 
liteiatnrc,  and  religion.  For  command  over  nature  din'ercntiatos 
the  civilized  man  from  the  savage.  *  *  *  It  api)ears,  hence,  how- 
accurate  is  the  common  phrase  which  calls  thrift  'saving.'  Econonnsts 
favor  such  other  woids  as  'abstinence,'  deferred  'enjoyment,'  and  the 
like;  but  to  'save'  expresses  the  prin)ary  idea  that  something  has  been 
sav^ed  from  the  destruction  to  which  mere  animal  instinct  would  devote 
it.  In  such  salvage  lies  the  progress  of  the  human  species  from  sav- 
agery to  godhead.  By  how  much  has  been  thus  saved  has  the  salva- 
tion, material,  mental,  and  moral,  of  the  race  been  achieved."  Blias- 
ard?8  Ethics  and  Usury,  1893,  p.  26  et  seq.  "The  origin  of  all  capital,^' 
sa5^s  another  writer,  "is  abstinence,  and  the  reward  of  this  .absti- 
nence is  profit."    Ferry^s  Introduction  to  Political  Economy,  p.  115. 

If  it  be  said  that  a  difficulty  in  the  way  of  awarding  to  the  United 
States  a  right  of  property  in  these  seals  is  the  impossibility  of  identify- 
ing any  particiihir  body  of  seals  as  frequenting  or  habitually  resorting 
to  the  Pribilof  Islands,  the  answer  is  that  no  such  description  of  the 
situation  is  justified  by  the  evidence  before  us.  It  may  be  that  here 
and  there,  in  the  great  ocean  separating  the  American  and  Asiatic  coasts 
may  be  found  stray,  scattered  far  seals,  of  which  it  might  be  difficult 
to  say,  while  they  are  in  the  water,  and  not  immediately  under  tiie  eye, 
that  they  belong  to  a  particular  herd  of  northern  fur  seals,  just  as  it 
would  be  difficult  to  identify  a  wild  pigeon  as  belonging  to  a  particular 
flock,  or  individual  bees  as  belonging  to  a  particular  swarm  hived  at  a 
named  place.  But  such  facts  can  not  aflect  the  principle  involved  in 
such  cases.  The  evidence  is  overwhelming  that  the  migratory  routes 
of  the  northern  fur  seals  frequenting  the  islands  on  the  Asiatic  and 
Japan  coasts  are  separated  by  more  than  800  miles  from  the  migration 
routes  of  the  fur  seals  habitually  resorting  to  Bering  Sea  and  freijuenting 
tlie  Piibilof  Islands.  There  is  no  appreciable  intermingling  of  the  Pri- 
bilof seals  with  other  fur  seals  of  the  same  general  species.  If  there  are 
any  exceptions  to  this  rule  they  are  so  rare  and  relate  to  so  few  seals  as 
to  be  of  no  consequence  in  the  inquiry  whether  the  fur  seals  frequenting 
or  habitually  resorting  to  the  Pribilof  Islands  do  not  constitute,  substan- 
tially, a  collective  body  or  herd  separate  and  distinct  from  every  other 
herd  of  the  same  species.  That  they  do  constitute  a  separate  and  dis- 
tinct herd  is  so  clearly  established  that  a  statement  to  the  contrary 
might  well  cause  surprise  to  any  one  at  all  familiar  with  the  evidence 
submitted  to  us,  or  who  is  able  to  consider  it  without  regard  to  special 
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interests  depending  upon  tlie'action  of  this  Tribunal.  Tlie  treaty  identi- 
fies the  herd  to  wiiieh  regulations  arc  to  apply  by  t  ho  (act  of  theii'  habil  u- 
ally  resorting' to  the  waters  and  islands  o(  ilciing  Sea.  litiie  award  so 
describes  tlieni  there  will  be  no  uncertainty  in  the  decree.  National 
legislatures  and  courts  will  find  no  didiculty  in  following  the  award, 
cither  in  making  laws  or  in  a})i)lying  them  to  the  proper  seals. 

The  only  possible  objection  that  can  be  urged  against  the  claim  of 
ownership  of  these  fur  seal  animals  by  the  United  States  is  the  general 
rule  that  animals  fenc  natur(V  are  not  subject  to  individual  owner- 
ship. But  w<3  have  seen  that,  according  to  settled  principles  of 
law,  au  exception  to  this  rule  has  been  handed  down  to  us,  and  is 
everywhere  recognized,  which  admits  of  individual  ownership  of 
useful  wild  animals,  the  supj)ly  of  which  is  limited,  and  which,  by 
reason  of  their  nature  and  habits,  and  the  control  or  power  which 
man  may  acquire  over  them,  are  susceptible  of  ownership,  that  is,  are 
capable  of  exclusive  appropriation.  All  of  these  conditions  are  ful- 
fdled  in  the  case  of  the  Pribilof  fur  seals.  It  is  not  denied  that  they 
are  useful  animals,  or  that  the  supply  is  limited.  The  experience  of 
the  past  proves  that  the  race  can  be  easily  exterminated  if  man  is 
allowed  to  hunt  and  slaughter  them  wherever  they  may  be  found,  on 
the  land  or  in  the  high  seas.  It  is  equally  beyond  dispute  that  they 
may  be  exclusively  appropriated,  because  they  come,  at  stated  periods, 
to  the  islands  of  the  United  States,  where  they  renuxin  uiuler  such  con- 
trol that  the  increase  can  be  obtained  for  the  beuclit  of  the  world  with- 
out any  injurious  diminution  of  the  stock. 

The  reason  why  the  doctrines  to  which  I  have  adverted,  have  been 
taught  more  directly  and  fully  in  municipal  jurisi)iudence  is  that  (jues- 
tions  of  i)roperty  more  fiequently  arise  between  individuals.  Nations 
do  not  often  engage  injudicial  controversy  witli  each  other  upon  ques- 
tions of  this  character.  But  there  are  some  things  which  from  their 
situation  are  susceptible  only  of  national  ownership.  These  have  been 
considered  by  writers  upon  international  law,  and  where  the  same 
grounds  and  reasons  exist  for  the  recognition  of  property,  as  between 
nations,  that  are  found  in  the  cases  determined  by  concurring  muniei. 
pal  law,  they  have  conceded  national  ownership.  Illustrations  of  this 
rule  are  the  cases  of  pearl  and  other  oyster  beds,  coral  reefs,  etc.,  situ- 
ated on  the  sea  outside  of  territorial  waters,  in  some  instances  thirty 
or  more  miles.  These  gifts  of  nature  are  exhaustible,  and  would  be 
!?oon  exhausted  if  treated  as  res  nulliusy  and  left  open  to  the  indiscrimi- 
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nate  enjoyment  of  tlie  people  of  all  nations.  They  cannot  well  be 
enjoyed  unless  tliey  are  under  i)aiticular  control,  so  that  the  product 
may  be  taken  at  the  riglit  season  and  in  limited  anuiunts.  In  other 
words,  they  require  that  sort  of  care,  restraint,  and  self-denial  whicli 
is  induced  only  by  a  recognition  of  property  in  those  who  bestow  such 
care,  and  practice  such  restraint  and  self-denial.  I  am  relieved  from 
the  necessity  of  showing  that  these  tilings,  even  when  beyond  territorial 
waters,  maybe  appropriated  as  property  by  the  nations  in  whose  neigh- 
borhood they  lie,  and  who  choose  to  exercise  the  restraint  and  control 
recpiired  for  their  preservation ;  for,  the  opinions  of  great  writers  upon 
international  law  are  explicit  and  concurring  to  that  eflect.  And  Great 
liritian  iu  its  counter  case  and  by  its  counsel  in  argument,  distinctly 
admit  that  they  are  the  subject  of  property.  Great  Britian,  iu  its  Coun- 
ter Case,  referring  to  the  legislation  affecting  the  pearl  fisheries  of  Cey- 
lon, says  that  "the  claim  of  Ceylon  is  not  to  an  exceptional  extent  of 
water  forming  part  of  the  high  seas  as  incidental  to  the  territorial 
sovereignty  of  the  island,  but  is  a  claim  to  the  products  of  certain  sub- 
merged portions  of  the  land,  which  have  been  treated  from  time  imme- 
morial by  the  successive  rulers  of  the  island  as  subjects  of  property  and 
jurisdiction."  The  counsel  for  the  British  Government,  enforcing  the 
theory  that  international  law  recognizes  the  right  of  a  state  to  acquire 
the  soil  under  the  sea,  and  consequently  the  products  attached  to  it, 
and  referring  to  theCeylon  and  other  fisheries,  say  that  this  claim  "may 
be  legitimately  made  to  oyster  beds,  pearl  fisheries,  and  coral  reefs." 

But  looking  at  the  grounds  upon  which  property  iu  pearl  and  other 
oyster  beds,  coral  reefs,  and  the  like,  rest,  it  immediately  ai)pears  that 
those  things  are  incapable  of  occupation  or  possession  in  the  ordinary 
sense  of  those  words.  That  they  are  attached  to  the  soil  under  the  sea 
is  not,  it  seems  to  me,  at  all  controlling  in  the  inquiry  as  to  property.  No 
such  reason  is  assigned  by  the  writers  upon  international  law.  What 
they  do  say  on  the  subject  has  reference  to  social  utility  and  to  the  right 
of  the  nation,  near  whose  territory,  these  things  are  found,  to  enjoy  the 
advantcujeH  of  its  peculiar  relation  to  them.  Such  things  are  exhaust- 
ible; there  is  not  enough  for  all;  if  left  open  to  indiscriminate  and 
unregulated  attack  they  would  be  destroyed;  whereby  a  particular 
nation  would  be  injured. 

Pulleudorf  says:  "As  for  fishing,  though  it  hath  much  more  abund- 
ant subject  in  the  sea  than  in  lakes  or  rivers,  yet  'tis  manifest  that  it 
may  in  jiart  be  exhausted,  and  that  if  all  nations  should  desire  such 
right  and  liberty  near  the  coast  of  any  particular  country,  that  country 
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must  bo  very  iimcli  projndicod  in  this  respect;  <'sj)('(;iiilly  since  'tis  very 
usual  that  some  partieuhir  kind  of  lish,  or  perhaps  some  more  pr(  irions 
eommodity,  as  pearls,  eoral,  amber,  or  tlie  like,  are  to  be  found  only  in 
Olio  part  of  the  sea,  and  that  of  uo  considerable  extent.  In  this  case, 
there  is  no  reason  why  the  borderers  sliould  not  rather  challen^'e  to 
themselves  this  happiness  of  a  wealthy  shore  or  sea  than  those  who 
are  sealed  at  a  distance  from  it."  Lulv  of  Nature  and  Nations,  lik.  7, 
Chap.  5,  Sec.  7. 

Vattel,  upon  the  same  general  subject:  "The  various  uses  of  the  sea 
near  the  coasts  render  it  very  susceptible  of  property.  It  furnishes 
lish,  shells,  pearls,  amber,  etc.  Now,  in  all  these  respects,  its  use  is 
not  inexhaustible;  wherefore  the  nation  to  whom  the  coasts  belong  may 
ap[)ropriate  to  themselves,  and  convert  to  their  own  prolit,  an  advan- 
tage which  nature  has  so  placed  within  their  reach  as  to  enable  them 
conveniently  to  take  possession  of  it  in  the  same  manner  as  they  pos- 
sessed themselves  of  the  dominion  of  the  land  they  inhabit.  Who  can 
doubt  that  the  pearl  fisheries  of  Bahren  and  Ceylon  may  lawfully 
become  property?  And,  though,  where  the  catching  of  lish  is  the 
only  object,  the  fishery  appears  less  liable  to  be  exhausted;  yet,  if  a 
nation  have  on  their  coast  a  particular  fishery  of  a  profitable  nature, 
and  of  which  they  may  become  nuisters,  shall  they  not  be  permitted 
to  appropriate  to  themselves  that  bounteous  gift  of  nature,  as  an 
appendage  to  the  country  they  possess,  and  to  reserve  to  themselves 
the  great  advantages  which  their  commerce  may  thence  derive  in  case 
there  be  a  suflicient  abundance  of  fish  to  furnish  the  neighborinir 
nations?''  Again:  "A  nation  may  appropriate  to  herself  those 
things  of  which  the  free  and  common  use  would  be  prejudicial  or 
dangerous  to  her.  This  is  a  second  reason  for  whicli  gov«irnments 
extend  their  dominion  over  the  sea  along  their  coast  as  far  as  they 
are  able  to  protect  their  right."  Law  of  Nations,  Bk.  II,  Chap.  23, 
Sees.  217,  2S8.  This  passage  from  Vattel  is  quoted  by  Sir  Travers 
Twiss,  who  says:  "The  \isns  of  all  parts  of  the  open  Sea  in  respect 
to  navigation  is  common  to  all  nations,  but  the  fructus  is  distinguish- 
able in  law  from  the  usus,  and  in  respect  of  fish,  or  zoophites,  or  fossil 
substances,  may  belong  in  certain  parts  exclusively  to  an  individual 
nation."     Ch.  XI,  Sec.  IDl. 

The  essential  grounds  ui)on  which  the  doctrine  is  placed  in  these 
extracts  is  precisely  that  upon  whicli  the  similar  decisions  have  been 
made  in  the  instances  from  municipal  law  of  bees,  pigeons,  and  the  like. 
It  is  that  these  properties  would  be  destroyed  and  lost  unless  they 
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were  protectod  by  tlnit  caie,  iiuliistiy,  ;iii(l  self'dcnial  which  cuk  be 
called  into  activity  only  by  the  reasons  which  the  institution  of  proi)erty 
oilers.  It  is  because  the  iieij^hboring-  nations  and  none  others  can  ex- 
ercise these  qualities  and  thus  [jerl'orni  the  service  of  preservation.  It 
is  because  they  fall  under  the  general  ])r<)position  that  where  any  useful 
thing  is  dependent  for  its  existence  upon  the  care  and  self-denial  of 
particular  men,  those  men  have,  a  pro}K'rty  in  the  thing. 

That  the  United  States,  by  its  ownership  of  Pribilof  Islands,  is  in  a 
condition  to  reaj)  tlie  benelit  of  these  animals,  and  preserve  the  race,  and 
that  no  other  nation,  by  any  action  it  may  alone  take,  can  accomplish 
these  beneficial  results,  and  that  the  i)reservatiou  of  the  race  does  not 
admit  of  their  being  taken  at  any  other  place  than  at  their  bleeding 
grounds,  are  conclusive  reasons  why  the  law  should  recognize  its  claim 
of  property. 

Blackstone,  observing  that  there  are  things  in  whjch  a  permanent 
liroperty  may  subsist,  ])ut  which  would  be  found  without  a  proprietor 
had  not  the  wisdom  of  the  law  provided  a  remedy  to  obviate  this  in- 
convenience, says  that  "the  legislature  of  England  has  universally  pro- 
moted the  grand  ends  of  civil  society,  the  peace  and  security  of  individ- 
uals, by  steadily  pursuing  that  wise  and  orderly  maxim  of  asxuining 
to  cverijthitig  capable  of  oumcrslnj)  a  legal  and  determinate  owner." 
Chapter  on  Property. 

Sir  Henry  Maine,  in  his  Treatise  on  Ancient  Law,  ch.  5,  p.  J919,  thus 
states  the  principle:  "It  is  only  when  the  rights  of  property  gained  a 
sanction  from  long  practical  inviolability,  and  when  tiie  vast  majority  of 
objects  of  employment  have  been  subjected  to  private  ownership,  that 
mere  possession  is  allowed  to  invest  the  first  i)ossessor  with  dominion 
over  commodities  over  which  no  i)rior  proprietorship  has  been  asserted. 
The  sentiment  in  which  this  doctrine  originated  is  absolutely  irreconcil- 
able with  that  infrequency  and  uncertainty  of  proprietary  rights  which 
distinguish  the  beginning  of  civilization.  The  true  basis  seems  to  le 
not  a  distinctive  bias  towards  the  institution  of  property,  but  a  presum[)- 
tion,  arising  out  of  the  long  continuance  of  that  institution,  that  every- 
thing  ought  to  have  an  owner.  When  possession  is  taken  of  a  h-es 
nuliins,^  that  is,  of  an  object,  which  is  not,  or  has  never  been,  reduced 
to  dominion,  the  possessor  is  permitted  to  become  proprietor  from  a 
feeling  that  all  valuable  things  are  naturally  subjects  of  an  exclusive 
enjoyment,  and  that  in  the  given  case  there  is  no  one  to  invest  with 
the  rights  of  property,  except  the  occupant.     The  occupant,  in  short, 
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becomes  tlio  owner  boe;nis(;  iill  tliiii<^.s  are  jnesnined  to  be  soincbody's 
property,  and  beoauae  no  one  can  l)e  [(ointed  out  as  having  better  right 
than  he  to  the  proprietorship  of  this  particnhir  tiling."  Of  course,  as 
wo  liiive  seen  from  the  autliorities  cited,  the  ])()ss('Hsion  of  which  the 
learned  writer  speaks,  is  not  necessarily  actual  manual  possession,  con- 
tinuously held,  which  in  many  cases  is  impracticable,  but  that  posses- 
sion in  law,  that  general  control,  which  may  exist,  although  the  thing 
possessed  is  temi)orarily  absent  from  its  owner  with  the  animus  revcr 
tcndi. 

So,  INTr.  Uowyer,  in  his  (Jommeniariea  on  the  Constitutional  Laio  of 
Enoland,  M  Ed.,  London,  IHIG,  p.  427:  '^11.  The  third  primary  right 
of  the  citi/-en  is  that  of  property,  which  consists  in  the  free  use,  enjoy- 
ment, and  disposal  of  all  that  is  his,  without  any  control  or  diminution, 
save  by  the  law  of  the  land.  The  institution  of  property — that  is  to 
say,  the  appropriation  to  j^articular  persons  and  uses  of  things  whicli 
were  given  by  God  to  all  mankind — is  o^  natural  law.  The  reason  of  this 
is  not  difficult  to  discover,  for  the  increase  of  mankind  must  soon  have 
rendered  community  of  goods  exceedingly  inconvenient  or  impossible 
consistently  with  the  peace  of  society;  and,  indeed,  by  far  the  greater 
number  of  things  cannot  be  made  fully  subservient  to  the  use  of  man- 
kind in  the  most  beneficial  manner  unless  they  he  governed  by  the  laics 
of  excl usive  appropriation." 

The  suggestion  has  been  much  pressed  that  the  authorities  cited  in 
support  of  the  claims  of  proi^erty  by  the  United  States  refer  to  animals 
fcroi  naturce  that  have  been  either  tamed  or  reclaimed  by  the  art  or 
industry  of  man.  And  it  was  said  that  these  fur  seals  are  neither 
tamed  nor  reclaimed.  But  upon  careful  attention  to  the  reasons 
assigned  by  courts  and  writers  for  the  recognition  of  property,  under 
given  circumstances,  in  bees,  pigeons,  deer,  wild  geese,  and  swans,  it 
will  become  manifest  that  there  was  no  purpose  to  declare  in  respect 
to  any  of  these  animals  that  they  had  lost  all  of  their  original  wild- 
ness.  Some  wild  animals  may  bo  so  tamed,  or  become  so  subdued 
by  the  treatment  accorded  to  them  or  by  the  circumstances  attending 
their  situation,  as  to  exhibit  very  little  timidity  or  shyness  in  the  pres- 
ence of  man.  Other  animals,  usually  called  wild,  but  not  gentle  in 
their  nature,  are  niore  dithcult  to  approach.  Still  others  retain,  under 
all  circumstances,  so  much  of  their  original  wildness,  and  so  much  of 
their  innate  fear  of  man,  that  it  is  impossible  to  handle  them  as  can 
often  be  done  in  the  case  of  some  strictly  domestic  animals.  When, 
11492 12 


178 

tlierefore,  the  authorities  speak  of  bees,  pigeons,  deer,  wihl  geese,  and 
swans,  as  tamed  or  reclaimed,  they  mean,  and  eouhl  mean  only,  that 
their  original  wihlness  had,  by  the  art  and  jmwer  of  man  become  so 
far  dimished,  modified,  or  conti'olled,  that  man  is  able  to  establish  a  hus- 
bandry in  respect  to  them,  and  obtain  the  benefit  of  their  increase  with- 
out impairing  the  race.  If  animals,  originally  wild,  come  under  the  power 
and  control  of  man  to  such  an  extent  that  they  can  be  thus  "culti- 
vated" and  utilized;  if  such  power  can  be  acquired  over  them  that 
man  is  able,  to  use  the  words  of  Bacon,  to  apply  them  "  to  the  susten- 
tati()n  of  his  being,"  then  lliey  are  "reclaimed"  within  the  meaning  of 
the  authorities  that  recognize  a  right  of  property,  under  named  condi- 
tions, in  animals  ferw  natura\  Are  not  these  fur  seals  in  every  sub- 
stantial sense,  so  far  "reclaimed"  from  their  original  wihlness  that 
they  can  be  utilized  by  man,  with  quite  as  much  ease  as  if  they  were 
strictly  domestic  animals?  They  are  jieculiarly  gentle  and  docile,  and 
easily  ai)proached,  although  tliey  can  be  so  alarmed  as  to  fear  the  ap- 
proach of  man.  While  on  their  breeding  grounds,  protected  against 
indiscriminate  slaughter  at  the  hands  of  seal  hunters,  they  are  as 
comi)letely  witiiin  the  control  and  power  of  the  United  States  as  if 
they  were  so  many  horses,  cows,  or  sheep.  And  they  remain  there,  for 
several  months  in  every  year,  under  the  power  and  control  of  man, 
without  any  disjiositiou,  under  ordinary  circumstances,  to  flee  from,  or 
even  to  become  disturl)ed  by  his  i)reseuce.  There  is,  consequently, 
every  reason  why  in  the  interests  of  society,  that  its  increasing  wants 
may  be  supplied,  they  should  be  regarded,  for  all  purposes  of  property, 
as  reclaimed  animals. 

In  the  course  of  the  argument  the  question  was  often  propounded 
whether  a  recognition  of  the  claim  of  the  United  States  to  own  this 
herd  of  seals  would  not  seriously  impair  the  right  which,  by  universal 
consent,  belongs  equally  to  all,  to  take  and  appropriate  to  their  own 
use  such  wild  animals  as  have  not  been  previously  appropriated  by 
actual  confinement,  or  by  some  other  mode  that  deprives  them  of  their 
natural  liberty.  To  this  it  may  be  answered,  that  the  principle  which 
I  have  maintained  has  no  application  to  those  useful  animals  in 
respect  to  which  the  care,  industry,  and  labor  of  man  is  inefltect- 
ual  or  unnecessary  to  utilize  their  increase,  while  preserving  the 
stock.  Some  of  them  cannot  be  brought  within  the  reach  or  efforts  of 
man;  some  have  not  the  sure  instinct  of  returning  to  the  same  place  so 
that  they  can  be  identified;  and  in  respect  to  others,  nature  has  made 
such  liberal  provision  for  the  needs  of  mankind,  and  for  such  an  enor- 
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mous  incroasci  in  tlui  iinmlxu-  of  llic,  iuiinuils,  tluit  tlicrc  is  no  occaKion 
for  a  recognition  of  property,  either  as  a  reward  of  iiiim's  indiistiy  or 
for  the  presovation  of  tlie  race.  A  recognition  in  favoi-  of  llie  United 
States  of  i)r()perty  in  tlie  Pribifof  liertl  of  seals  does  not  l»y  any  moans 
place  all  wild  animals  in  the  same  category.  The  conditions  which 
exist  in  the  case  of  tliose  wild  animals  which  are  admittedly  subjects 
of  appropriation  as  property  do  not  exist  in  the  case  of  all  animals 
fcrw  natura:  And  we  need  only  inquire  whether  tliose  conditions  ex- 
ist in  the  case  of  these  fur-seals.  If  they  do,  our  duty  is  to  apply  the 
principle  which  those  conditions  suggest,  whatever  may  be  the  diffi- 
culty of  applying  it  in  the  case  of  some  wild  animals  to  which  counsel 
have  referred  in  argument. 

It  is  scarcely  necessary  to  say  that  these  principles,  in  the  judgment 
of  some  courts,  have  no  application  to  noxious  animals,  that  can  sub- 
serve no  useful  purpose  and  may  be  dangerous  to  the  community, 
except,  perhaps,  when  they  are  actually  confined  and  are  kept  for 
amusement  or  for  scientific  purposes.  An  illustration  of  this  distinc- 
tion is  fouiul  in  Hannan  vs.  Movlcctt  decided  by  the  court  of  King's 
Bench,  and  reported  in  2  Barn.  &  Cress.,  pp.  934,  937-8,943-4,  38,  43, 
44.  The  declaration  in  that  case  stated  that  the  plaintiff  was  pos- 
sessed of  a  close  of  laiul  with  trees  growing  thereon,  to  which  rooks 
had  been  used  to  resort  and  build  their  nests  and  rear  their  young 
by  reason  whereof  he  had  been  used  to  kill  and  take  the  rooks 
and  the  young  thereof,  from  which  great  profit  and  advantage  had 
accrued  to  him;  yet  the  defendant,  wrongfully  and  maliciously,  intend- 
ing to  injure  the  plaintitf  and  alarm  and  drive  away  the  rooks,  and  to 
cause  them  to  forsake  the  trees  of  the  plaintiff,  wrongfully  and  injuri- 
ously caused  guns  loaded  with  gunpowder  to  be  discharged  near  the 
idaintiff's  close  and  thereby  disturbed  and  drove  away  the  rooks,  in 
consequence  of  which  the  plaintiff  was  i)revented  from  killing  the 
rooks  and  taking  the  young  thereof.  The  plea  was  not  guilty.  Bayley, 
J.,  said:  "The  plaintiff  does  not  state  any  special  right  in  him  to  have 
the  rooks  resort  to  his  trees;  he  relies  upon  that  general  right  which 
all  the  King's  subjects  have,  and  he  describes  the  profit  to  arise  to  him, 
not  from  the  eggs,  but  from  killing  the  birds  and  their  young.  To 
maintain  an  action  the  plaintiff  must  have  had  a  right,  and  the  defend- 
ant must  have  done  a  wrong.  A  man's  rights  are  the  rights  of  personal 
liberty,  personal  security,  and  innvate  property.  Private  property  is 
either  property  in  possession,  property  in  action,  or  property  that  an 
individual  has  a  special  right  to  acquire.    The  injury  in  this  case  does 
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not  aflect  any  light  of  personal  security  or  i>ersoiial  liberty,  nor  any 
]>roi)erty  in  i)Osscssi()n  or  in  action;  and  the  (juestion  tlien  is,  whether 
there  is  any  injury  to  any  property  the  plaiiitilV  had  a  special  riyht  to 
acquire.  A  man  in  trade  has  a  right  in  his  fair  chances  of  profit, 
and  he  gives  iip  time  and  capital  to  obtain  it.  It  is  for  the  good  of  the 
public  that  he  should.  But  has  it  ever  been  held  that  a  man  has 
a  right  in  the  chance  of  obtaining  aninuils /ercc  natnrcv,  where  he  is 
at  no  expense  in  enticing  them  to  his  premises,  and  where  it  may  be 
at  leash  questionable  whether  they  will  be  of  any  service  to  him,  and 
whether,  indeed,  they  will  not  be  a  nuisance  to  the  neighborhood? 
This  is  not  a  claim  propter  impotcntiam,  because  they  are  yoixw,^, pro2)ter 
solum,  because  they  are  on  the  plaintitrs  land,  or  propter  iudnstriamy 
because  the  plaintitt"  has  brought  them  to  the  place  or  reclaimed  them, 
but  propter  nsuni  et  consuctudenem  of  the  birds.  They,  of  their  own 
choice,  and  without  any  expenditure  or  trouble  on  his  part,  have  a  pre- 
dilection for  his  trees  and  are  disposed  to  resort  to  them.  But  has  he 
a  legal  right  to  insist  that  they  shall  be  permitted  to  do  so!  Allow 
the  right  as  to  these  birds  and  how  can  it  be  denied  as  to  all  others? 
In  considering  a  claim  of  this  kind  the  nature  and  properties  of  the 
birds  are  not  immaterial.  The  law  makes  a  distinction  between  ani- 
mals fitted  for  food  and  those  which  are  not;  between  those  which  are 
destructive  to  private  property  and  those  which  are  not;  between  those 
which  have  received  protection  by  common  law  or  by  statute  and  those 
which  have  not.  It  is  not  alleged  in  this  declaration  that  these  rookvS 
were  fit  for  food;  and  we  know^  in  fact  that  they  are  not  generally  so 
used.  So  far  from  being  protected  by  law  they  have  been  looked  upon 
by  the  legislature  as  destructive  in  their  nature,  and  as  nuisances  to 
the  neighborhood  wiiere  they  are.  That  being  so,  surely  a  party  can 
have  no  right  to  have  them  resort  to  his  lands,  to  the  injury  of  his 
neighbors;  and,  consequently,  no  action  can  be  maintaii.able  against 
a  person  who  prevents  their  so  doing.  •  »  •  They  certainly  answer 
the  description  of  animals /era?  naturw.  They  are  not  protected  by  any 
statute,  but  on  the  contrary  have  been  declared  by  the  legislature  to 
be  a  nuisance  to  the  neighborhood  where  they  are.  That  being  so,  it 
is  quite  clear  no  person  can  claim  a  right  to  have  them  resort  to  his 
lands,  nor  can  any  person  become  a  wrongdoer  by  preventing  their  so 
doing.  Keeble  v.  Hiclceringill  bears  a  stronger  resemblance  to  the  pres- 
ent than  any  other  case,  but  it  is  distinguishable.  There  it  was  decided 
that  an  action  on  the  case  lies  for  discharging  guns  near  the  decoy 
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pond  of  iUiotlicf,  w  itli  design  to  <limnii(y  llio  owner  l)y  fii/^litcninpj 
away  tlio  wild  Cowl  i csoi  I  ini;  tljcreto,  by  wliicli  tlic  wild  Cowl  arc  Iright- 
cnod  awiiy  and  llic  owner  daiiinilicd.  Ihit  in  flic,  lii.sf  ])lace  it  is  ol)S(',rva- 
blc  that  wild  fowl  arc,  piolcctcd  by  the  statute  (25  II.  8.  cii.):  tliat  they 
constitute  a  knoM'n  articles  of  food,  and  that  a  ]>crson  keeping  up  a 
decoy  e\'i)ends  money  and  eiiii)loys  skill  in  taking  tliat  which  is  of  use 
to  Ihe  i)ul)lie,.  It  is  a  profitable  mode  of  employing  his  hind,  and  was 
considered  by  Loid  Jlolt  as  a  description  of  tiade.  That  case,  there- 
fore, stands  on  a  different  foundation  from  this.  All  the  other  instances 
which  were  referred  to  in  the  ar.u;umeut  on  the  part  of  the  i)laintin',  are 
cases  of  animals  specially  i)rotected  by  acts  of  Parliament,  or  which 
are  clearly  the  subject  of  proi)erty.  Thus  hawks,  falcons,  swans,  par- 
tridges, plieasants,  pigeons,  wild  du(dvs,  mallards,  teals,  widgeons,  Avild 
geese,  black  game,  red  game,  bustards,  ami  herons  are  all  recognized 
by  different  statutes  as  entitled  to  protection,  and  consequently^  in  the 
eye  of  the  law,  are  fit  to  be  i)reserved.  Bees  are  property,  and  are  the 
subject  of  larceny.  Fisheries  are  totally  different.  The  fish  can  do  no 
harm  to  anyone  and  constitute  a  well-known  article  of  food.  Upon  the 
ground,  therefore,  that  the  i)laintiff  had  no  property  in  these  rooks, 
that  they  are  birds /era'  natnrw,  destructive  in  their  habits,  and  not 
protected  citlier  by  common  hiw  or  by  statute,  and  that  the  plaintifi'is 
at  no  expense  with  regard  to  them,  w^c  are  of  opinion  tliat  the  plaintiff 
had  no  right  to  insist  upon  having  them  in  his  neighborhood  and  that 
Le  (;an  not  maintain  tfiis  action." 

The  case  of  Kcehlc  v.  Hieheringill  {11  Enst^  ■~>~-^)i  above  referred  to, 
illustrates  the  rule  in  respect  to  animals  ferae  naturae  that  are  useful. 
That  was  an  action  on  the  case.  The  plaintiff  was  the  owner  of  a 
decoy  pond  to  which  wild  fowl  used  to  resort.  At  his  own  costs  and 
charges,  he  prepared  and  procured  divers  decoy  ducks,  nets,  machines, 
and  other  appliances  for  the  decoying  and  taking  of  wild  fowl,  and 
enjoyed  the  benefits  in  taking  them.  The  defendant,  knowing  these 
facts,  and  intending  to  injure  the  plaintiff  in  his  vivary,  and  to 
fright  and  drive  away  the  wild  fowl,  used  to  resort  thither,  and  to 
deprive  him  of  his  profit,  frequently  discharged  loaded  guns  at  the 
head  of  the  pond  and  vivary,  whereby  he  drove  away  the  wild  fowl 
then  in  the  pond.  There  was  a  verdict  for  the  plaintiff.  Chief  Justice 
Holt  said:  ''I  am  of  opinion  that  this  action  doth  lie.  It  seems  to 
be  new  in  its  instance,  but  is  not  new  in  the  reason  or  i>rinciple  of  it. 
For,  first,   this  using  or  making  a  decoy  is  lawfulj   secondly,  this 
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cmployiiicnt  of  his  ground  to  that  use  is  profitable  to  the  phiiutiff,  as  is 
the  skill  and  management  of  that  emidoyment.  As  to  the  first,  every 
man  that  hath  a  property  may  enjoy  it  for  his  pleasure  and  profit,  as 
for  alluring  and  procuring  ducks  to  come  to  his  i)ond.  To  learn  the 
trade  of  seducing  other  ducks  to  come  there  in  order  to  be  taken  is 
m>t  prohibited  either  by  the  hiw  of  the  laud  or  the  m<ual  law;  bat  it 
is  as  lawful  to  use  art  to  seduce  them,  to  catch  them,  and  destroy  tlitin 
for  the  use  of  mankind  as  to  kill  and  destroy  wild  fowl  or  tame  cattle 
Then,  when  a  man  useth  his  art  ov  his  skill  to  take  them  to  sell  and 
disi)ose  of  for  his  profit,  this  is  his  trade;  and  he  that  hinders  another 

in  his  trade  or  livelihood  is  liable  for  an  action  for  so  hindering  Lim. 

«  *  «  «  «  *  • 

"  And  when  we  do  know  that  of  long  time  in  the  Kingdom  these  arti- 
ficial contrivances  of  decoy  i)onds  and  decoy  ducks  have  been  used  for 
enticing  into  these  jtonds  wild  fowl  in  order  to  be  taken  for  the  prolit  of 
the  owner  of  the  pond,  who  is  at  the  expense  of  servants,  engines,  and 
other  management,  whereby  the  markets  of  the  nation  may  be  fur- 
nished, there  is  great  reason  to  give  encouragement  thereunto,  that 
the  people  who  are  so  instrumental  by  their  skill  and  industry  so  to 
furnish  the  markets  should  reap  the  benefits  and  have  their  action. 
But,  ill  short,  that  which  is  the  true  reason  is  that  this  action  is  not 
brought  to  recover  damage  for  the  loss  of  the  fowl,  but  for  the  dis- 
turbance." In  the  report  of  the  same  case  in  {11  Modern,  75),  the  Chief 
Justice  says:  "Suppose  the  defendant  had  shot  in  his  own  ground; 
if  he  had  occasion  to  shoot  it  would  be  one  thing,  but  to  shoot  on  pur- 
pose to  damage  the  plaintiff  is  another  thing  and  a  wrong." 

The  two  cases  last  cited  are  alike  in  that  in  each  the  plaintiff  sought 
to  recover  damages  for  a  malicious  injury  to  an  alleged  industry.  In 
llannam  vs.  Moclcett,  the  alleged  industry  was  based  upon  what  the 
l)laiiitiff  had  done  to  secure  the  coming  of  the  rooks  to  his  lands.  But 
as  these  animals  were  fer(c  natnrcc  and  were  held  not  to  be  useful,  the 
plaintiff  had  no  property  in  t^hem  which  could  be  the  basis  of  an  indus- 
try that  the  law  would  protect  against  such  acts  as  those  complained 
of.  In  Kcehle  vs.  JliclceringiU,  altliougli  the  action  was  not  brought  to 
recover  damages  for  the  loss  of  the  ducks  frightened  away  from  the 
plaintiff's  land  by  the  defendant,  its  foundation  wasi  necessarily,  that 
the  ducks,  although /era?  natnrcc,  were  useful,  and  could  be  the  basis  of 
an  industry  which  the  law  could  protect  against  the  wrongful  acts  of 
others  to  the  injury  of  the  persou  who  owned  the  place  to  which,  by 
his  care,  they  habitually  resorted. 
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It  was  siiffgcstcd  in  arpnmeiit  that  if  the  claim  of  the  United  States 
to  own  tlio  I'ribih)!"  fur  srals  be  sustainod,  tlic  result  would  be  to 
establish  a  monopoly  in  its  favor,  by  excluding  tiie  citi/ens  and  subjects 
of  other  nations  from  engaging  in  tlie  business  of  taking  seals  in  the 
open  waters  of  the  sea.  But  surely  this  can  not  constitute  any  reason 
why  the  claim  should  not  be  sustainedil'it  be  welllbundod  inlaw.  Such  an 
objection  could  be  made  (oproi)crty  in  anything;  lor  all  property  is  nio- 
no])oly.  The  world  lias  no  interest  in  pernutting  the  destruction  of  a  race 
of  animals  bestowed  for  the  well-being  and  subsistence  of  mankind.  It 
so  happens  that  the  United  States,  by  its  ownership  of  the  Pribilof 
Islands,  is  in  a  situation  to  care  for  and  i)reserve  these  seals  for  the 
benefit  of  the  world  and  to  furnish  the  means  of  government  while 
taking  the  annual  increase,  which  ultimately  goes  into  commerce.  If 
its  claim  be  denied,  and  pelagic  sealers  are  unrestrained  in  the  taking 
of  these  animals  in  the  open  seas  in  the  destructive  mode  practiced  by 
them,  the  species  will  soon  be  exterminated.  It  is  idle  to  say  that  the 
existence  of  these  fur  seals  can  possibly  be  secured,  if  pelagic  sealing 
to  any  material  or  profitable  extent  is  permitted  in  Bering  Sea,  or 
in  any  part  of  the  North  Pacific  Ocean  where  they  may  be  found  while  on 
their  way  back  to  their  home  on  the  Pribilof  Islands.  If,  therefore, 
pelagic  sealing  is  suppressed  and  the  taking  of  these  seals  is  restricted 
to  their  breeding  grounds,  where  alone  it  is  possible  to  make  a  discrind- 
nation  as  to  the  sex  of  the  animals  and  as  to  the  number  killed  for  use, 
the  result  will  be  the  preservation  of  the  race  to  the  world.  The  object 
of  the  treaty  under  wliich  we  are  j)roceeding  was,  as  the  learned  Attor- 
ney-General of  Great  Britain  conceded  in  argument,  to  secure  these 
fur  seals  against  extermination,  without  reference  to  any  special  inter- 
ests possessed  either  by  the  United  States  or  by  pelagic  sealers.  And  ■ 
as  they  may  be  preserved  by  the  United  States,  under  the  regulations 
it  has  established  for  the  taking  of  male  seals  at  their  breeding  grounds, 
and  cannot  he  preserved  at  all  if  unrestrained  pelagic  sealing  continues, 
that  fact  is  of  conclusive  weight  in  determining  whether  the  right  of 
property  in  them  should  be  awarded  to  the  United  States ;  for,  according 
to  all  the  authorities,  a  right  of  property  in  animals/erce  naturae  depends 
upon  the  capacity  of  the  party  asserting  such  a  right,  exclusively  to 
take  the  increase  of  such  animals  from  time  to  time  without  destroying 
or  impairing  the  stock.  If,  therefore,  an  award  of  property  in  favor  of 
the  United  States  will  give -that  country,  practically^  a  monopoly  in  the 
business  of  taking  these  fur  seals  for  use,  it  will  be  a  monopoly  which 
all  civilized  nations  are  interested  in  fostering.    When  a  monoi)oly  in 
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a  particular  nation  is  the  only  or  tlie  best  niofle  of  preservinfi:  to  nir.n  a 
girt  of  nature,  then  the  world  is  not  interested  in  breaking  it  down  in 
order  simply  that  a  few,  whose  methods  of  utilizing  that  gift  will 
surely  destroy  it,  may  realize  slight  temi)orary  gain.  The  natioi<8  do 
not  begrudge  the  enjoyment  by  Great  Ihitain  and  some  of  its  colonies 
of  a  monopoly  in  pearl  and  other  fisheries  off  their  resjjeetive  coasts, 
far  out  in  the  open  sea  beyond  territorial  waters.  And  so  of  the  coral 
in  which  France  and  Italy  are  interested,  and  of  the  fisheries  on 
which  the  prosi)erity  of  Norway  so  nuu;h  depends. 

This  case,  then,  although  new  in  its  special  circumstances,  because 
relating  to  animals  which,  in  many  resj)ects,  are  unlike  all  other 
known  animals,  is  not,  to  use  the  words  of  Chief  Justice  Holt,  new  in 
the  reason  or  principles  of  it. 

Bringing  together  the  principal  facts,  and  the  conclusions  arising 
from  them,  the  case  presented  by  the  United  States,  and  upon  which  it 
asks  a  judgment  at  the  hands  of  this  Tribunal  sustaining  its  claim  to 
own  these  seals,  not  only  while  they  are  at  their  breeding  grounds,  but 
when  temporarily  absent  therefrom  in  the  high  seas  in  quest  of  food,  is 
as  follows: 

(a)  This  race  of  aninuils  is  exhaustible  in  number  and  is  valuable  fbi* 
purposes  of  raiment  and  food.  They  are  not  a  juoduct  of  the  sea,  for 
they  are  conceived  (Ui  land,  can  not  be  conceived  in  the  ocean,  and  must, 
of  necessity,  come  into  existence,  and  for  a  considerable  part  of  each 
year  abide,  upon  land. 

(b)  When  away  from  their  land  home  it  is  for  temporary  purposes, 
and  with  the  absolute  certainty  that,  unless  waylaid  and  killed  by  pela- 
gic sealers,  Avhile  they  are  beyond  territorial  waters,  they  will  return  to 
that  home  at  a  i)articular  time,  and  remain  there  for  several  months, 
in  every  year,  during  which  a  proper  proportion  of  their  increase 
can  be  readily  taken,  leaving  the  herd  unimi)aired  in  its  integrity. 

(c)  The  land  on  which  they  were  born — trie  islands  of  St.  Paul  and  St. 
George — became  the  property  of  the  United  States  in  18G7,  and  has 
been  maintained  for  more  than  a  century,  first,  by  Russia,  and  after- 
wards by  the  United  States,  exclusively  as  the  habitation  of  this  race, 
to  which  they  could  resort,  in  safety,  and  to  which  for  a  period  so  long 
that  the  memory  of  man  runneth  not  to  the  contrary,  they  have 
regularly  resorted,  for  the  purpose  of  breeding  and  rearing  their  young, 
and  of  renewing  their  coats  of  fur. 

(d)  While  on  the  islands,  during  the  breeding  season,  they  are  protected 
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at  great  expense  a<?aJnst  indiscriininiite  slaughter  by  raiders  aiul  seal- 
hunters  In  addition,  and  that  tlicy  may  not  be  unthily  disturl)ed 
Aviiihi  on  tlie  breeding  grounds,  tiie  United  Stat(^s  ex<',lud('s  all  jx'isons 
from  Mic  islands  <»(■  St.  i';iul  ;ind  St.  George,  exceptsiicli  ;is  iiKMcciiiired 
in  conncctiun  witli  the  industry  there  condueted  under  its  authority  or 
license — that  industry  being  the  taking,  for  purposes  of  revenue  and 
eommerce,  such  pioportion  of  males  as  can  be  safely  tiiken  without 
iuii)airiiig  the  stock,  and  forbidding  th(!  IcilUng  of  nil  fcmiilc  seals, 

(e)  On  the  islands  of  St.  Paul  and  St.  George,  during  the  season,  and 
at  no  other  plai;c,  nor  at  any  other  time,  can  discrimination  be  made  in 
respect  to  the  sex  of  seals  taken  for  use.  Such  discrimination  is  im- 
possible when  the  seals  are  taken  in  tluM)cean. 

(/)  Thetakingof  these  seals  in  thehigh  seas  to  any  extent  that  is  profit- 
able to  those  engaged  in  it  involves  the  very  existence  of  the  race, 
be;'anse  the  killing  by  pelagic  hunters  of  seals  heavy  with  young,  or 
suckling  mothers,  or  imin-egnated  females,  will  inevitably  result  iu  the 
speedy  extermination  of  the  race. 

(<7)  So  that  the  taking  of  these  animals  at  the  breeding  grounds  for 
commercial  i)urposes,  under  regulations  that  enable  a  i)roper  proportion 
of  males  to  be  taken  for  use,  and  1  he  killing  of  them  iu  the  open  waters  of 
the  ocean,  where  no  discrimination  as  to  sex  is  possible,  is  the  difference 
between  preserving  the  race  for  the  benelit  of  the  world  and  its  speedy 
extermination  for  the  benetit  of  a  few  Canadian  and  American  sealers 
prosecuting  a  business  so  barbarous  in  its  methods  that  President 
llarrison  fitly  characterized  it  as  a  crime  against  nature. 

(/t)  The  coming  of  these  animals  from  year  to  year  to  the  Pribilot 
Islands  and  their  abiding  there,  so  that  their  increase  can  betaken  for 
man's  use  without  impairing  the  stock,  being  due  entirely  to  the  care  and 
supervision  of  the  United  States,  if  that  care,  industry,  and  supervision 
be  omitted  or  withdrawn,  the  speedy  destruction  of  the  race  will  cer- 
tainly follow.  The  same  result  will  inevitably  follow  if  i)elagic  seal- 
ing be  recognized  as  a  right  under  international  law,  to  be  restrained, 
if  at  all,  or  effectually,  only  by  a  convention  to  which  all  the  great  mari- 
time nations  of  the  earth  are  parties — a  convention  which  all  know 
could  never  be  obtained;  and  which,  if  possible  to  be  obtained  under 
any  circumstances,  could  not  be  had  until  its  object,  the  preservation 
of.  these  animals  for  the  use  of  the  world  had  been  defeated  iu  the 
meantime  by  the  extermination  of  the  race. 

(i)  On  the  other  hand,  a  recognition  of  the  right  of  property  asserted 
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by  tlio  United  States  in  these  animals  wonld  secure,  beyond  all  ques- 
tion, the  preservation  of  these  animals.  Natural  justice,  right  reason, 
and  the  interests  of  mankind,  demand  that  this  recognition  be  given 
by  this  Tribunal;  for  the  United  States,  alone  of  all  the  nations,  holds 
such  relations  to  these  animals,  that  it  can  i)reserve  the  race  from  ex- 
terminal  ion  while  utilizing  it  for  the  purposes  tor  which  it  was  bestowed 
upon  man.  No  possible  harm,  but  only  good,  can  come  from  a  .judg- 
ment to  that,  effect.  Such  a  Judgment  wdl  declare  that  the  law  of 
nations  is  adequate  to  preserve  valuable  animals  whose  existence  is 
endangered  by  the  acts  of  a  few  who  seek  temporary  profit  for  them- 
selves in  the  extermination  of  the  race. 

For  the  reasons  stated,  I  am  of  ()i)inion  that  these  fur  seals,  con- 
ceived, born,  and  reared  on  the  islands  of  St.  Paul  and  St,  George,  be- 
longing to  the  United  States,  are,  when  found  in  the  high  seas  on  their 
way  back  to  their  land  home  and  breeding  grounds  on  tliose  islands, 
the  property  of  the  United  States,  and  that  this  right  of  i»roperty  is 
qualilied  only  in  the  sense  that  it  will  cease,  when,  but  not  before,  they 
cease  to  have  the  habit  of  returning  to  the  Pribilof  Islands  after  their  cus- 
tomary migration  into  the  open  waters  of  Bering  Sea  and  the  North 
Pacific  Ocean. 

If  the  claim  of  the  United  States  to  own  these  fur  seals  rests,  in  law, 
upon  a  souiui  foundation,  the  next  inquiry  is  whether  it  may  protect  its 
pr(»i>ei  ty  ?  There  can  be  but  one  answer  to  this  question.  ]\Ianifestly  it 
would  have  the  same  authority  to  protect  its  property  that  an  individual 
has  for  the  protection  of  his  property.  The  United  States  may,  to  that 
end,  employ  any  means  w  hich  the  law,  under  the  like  circumstances, 
permits  to  an  individual  for  the  protection  of  his  property.  No  one 
questions  its  right  to  atlord  protection,  to  that  extent,  while  the  seals 
are  on  its  islands,  and  while  they  are  within  territorial  waters.  That 
right — if  the  United  States  owns  the  seals — is  not  lost  while  they 
are  temporarilly  absent  in  the  high  seas,  beyond  territorial  waters; 
for,  they  are  rightfully  in  the  high  seas,  and  the  United  States  is  right- 
fully present  wherever  its  ships  may  be  in  the  high  seas.  It  is 
scarcely  necessary  to  cite  authorities  in  sui)port  of  this  i)osition. 
The  Attorney-General  of  Great  Britain  concedes  that  "if  the  fur  seal 
is  to  be  treated  as  an  article  of  property-,  there  is  the  right  to  defend 
it  on  the  high  seas  if  attacked" — "the  ordinary  right  of  defense  of  pos. 
session  which  belongs  to  an  individual  owner  of  property.** 
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But  does  the  ri.^lit  of  the  United  States  to  protect  this  rar-f  nf  ;niiin;ils 
(Voin  extorniiiiiitioii  by  ix'liiffic,  luiiitcrs  (Icpciid  ii|)oii  its  owiicisiii)*  of 
tlic  Iiei'd,  while  the  seals  are  beyond  Jinisdicliomil  limits  in  the  lii;;li 
sens?  Docs  that  eomitry  have  siudi  .special  pecuniary  interest  in  tin; 
preservation  oC  the  r.wit  that  it  may,  consistently  with  tlic  hiw  of 
nations  and  indepench'ntly  ol"  any  ri<;ht  of  projierty  in  the  herd  itself, 
intei'pose,  if  need  be  by  force,  to  ))revent  their  wiinton  <leslinction  while 
absent  from  the  Pribilof  Islands'?  J  say  wanton  destruction,  because 
no  one  can  for  ii-  moment  doubt  that  ]telagic  sealin;4',  if  it  continues  to 
the  extent  practi(;ed  within  the  i)ast  live  years,  will  soon  externdnate 
this  race. 

The  principal  facts  upon  which  the  United  States  rests  the  content  ion 
tliat,  indei  endently  of  property  in  this  herd  of  seals,  it  may  use  such 
means  as  are  necessary  to  prevent  the  destruction  of  the  ra(;c  by  ])cla{ific 
sealers,  are  summarized  in  the  following  extracts  from  the  printed  argu- 
ment of  the  counsel  of  the  United  States: 

''  Here  is  a  herd  of  amphibious  animals,  half  liuman  in  their  intelli- 
gen<',e,  valuable  to  mankind,  almost  the  last  of  their  species,  which  from 
time  immemorial  have  established  their  home  with  a  constant  animuH 
revertendi  on  islands  once  so  remote  from  the  footsteps  of  man  that 
these,  their  only  denizens,  might  reasonably  have  been  expected  to  bo 
permitted  to  exist  and  to  continue  the  usefulness  for  which  the  beneli- 
cence  of  the  Creator  designed  them.  Upon  these  islands  their  young- 
are  begotten,  brought  forth,  nurtured  daring  the  early  months  of  their 
lives,  the  land  being  absolutely  necessary  to  these  processes  and  no 
other  land  having  ever  been  sought  by  them,  if  any  other  is,  in  fact, 
available,  which  is  gravely  to  be  doubted. 

"The  Russian  and  United  States  Governments,  successively  proprie- 
tors of  the  islands,  have  by  wise  and  careful  supervision  cherished  and 
l)rotected  this  herd,  and  have  built  up  from  its  product  a  permanent 
business  and  industry  valuable  to  themselves  and  to  the  world,  and  a 
large  source  of  public  revenue,  and  which  at  the  same  time  preserves 
the  animals  from  extinction  or  from  any  interference  inconsistent  with 
the  dictates  of  humanity. 

"It  is  now  ])voposed  by  individual  citizens  of  another  country  to  lie 
in  wait  for  these  animals  on  the  adjacent  sea  during  the  season  of  re])ro- 
duction,  and  to  destroy  the  pregnant  females  ou  their  way  to  the  islands, 
the  nursing  mothers  after  delivery  while  temjjorarily  oft"  the  islands  in 
pursuit  of  food,  and  thereby  the  young  left  there  to  starve  after  the 
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mothers  have  been  slaujifhtercd;  the  uuavoiclablc  result  being  the 
extoniiinatioii  of  tlie  whole  race  and  the  destrnctioii  of  the  valuable 
interests  ihc'iciii  of  the  United  States  (lovenmient  and  of  niankiiid; 
and  the  only  object  being  the  small,  uncertain,  and  temporary  i)rolits 
to  l)e  derived  while  the  process  of  destruction  lasts,  by  the  individuals 
concerned. 

''And  it  is  this  conduct,  inliuman  and  barbarous  beyond  the  power 
of  description,  criminal  by  the  laws  of  the  United  States  and  of  every 
civilized  country  so  far  as  its  mnniiiiial  jurisdiction  extends,  in  respect 
to  any  wild  animal  useful  to  man  or  even  ministering  to  his  harmless 
]>leasure,  that  is  insisted  upon  as  a  part  of  the  sacred  rights  of  the 
lieedom  of  the  sea,  which  no  nation  can  repress  or  defend  against, 
whatever  its  necessity.  Can  anything  be  added  to  the  statement  of 
this  proposition  that  is  necessary  to  its  refutation? 

"What  precedent  for  it,  ever  tolerated  by  any  nation  of  theeaith,is 
l)roduced?  From  what  writer,  judge,  jurist,  or  treaty  is  authority  to 
be  derived  for  the  assertion  that  the  high  sea  is  or  ever  has  been  free 
for  such  conduct  as  this,  or  that  any  such  construction  was  ever  before 
given  to  the  terms  'freedom  of  the  sea'  as  to  throw  it  open  to  the 
destruction;  for  the  profit  of  individuals,  of  valuable  national  interests 
of  any  description  whatever?" 

The  general  proposition  deduced  from  these  statements  is,  that  no 
individual  can  be  said  to  have  a  rU/ht,  under  international  hiw,  to  exter- 
minate a  race  of  valuable  aninuils,  for  tlie  sake  simi)ly  of  the  temporary 
l)rofit  realized  Irom  such  practices  while  the  process  of  destruction  goes 
on;  consequently,itis  argued,  the  United  States  may,  upon  the  princiides 
of  self-protection  or  self-preservation,  enii)loy,  even  upon  the  high  seas, 
such  force  as  is  necessary  to  prevent  that  destruction  and  thereby  pro- 
tect the  industry  which  is  maintained  on  its  islands  for  purposes  of  rev- 
enue and  commerce  as  well  as  for  the  comfort  and  maintenance  of  the 
native  inliabitants  of  those  islands — the  existence  of  which  industry  de- 
pends absolutely  upon  the  existence  of  this  race  of  animals. 

This  proposition  is  disputed  by  Her  Britannic  Majesty,  who  insists, 
by  counsel,  that  her  subjects,  unless  forbidden  by  the  laws  of  Great 
Britain,  or  by  some  treaty  or  convention  to  which  that  country 
is  a  party,  are  entitled  under  the  law  of  nations  to  capture  and  kill 
for  use  or  profit,  any  animals,  however  valuable,  found  in  the  high 
seas;  that,  tills  rig.it  does  not  depend  in  the  slightest  degree  upon 
tlie  inquiry  whether  thei)arlicular  mclliods  employed  in  capturing  and 
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killing-  llic  iiiiiiiKils  arc  or  arc.  iiol  bailjaioiis,  or  wlietlicr  llio  iJiosocii- 
(ionoftlic.  hiisiiicss  will  or  will  not  result,  in  I  lie.  speedy  extcnnina- 
tiou  of  the  nice,  or  in  the  (lestruction  of  tlio  fur  seal  industry  niaintain(!d 
by,  or  under  tlio  jiutliority  of,  the  United  States  on  its  islands;  and 
that  any  interference  whatever  by  other  nations  with  the  exercise  of  (his 
right  by  ilritisli  subjects  is  forl)i<l(len  by  Mk;  do(;(rine  of  the  freedom 
of  the  seas  as  recognized  by  international  law. 

In  resi)ect  to  tluit  branch  of  the  general  proposition  advanced  by  the 
United  States  which  assumes  that  pelagic  sealing,  condu(;ted  accoi«ling 
to  the  destructive  methods  and  to  the  extent  now  jiracticed,  involves  the 
speedy  extermiiuition  of  the  race,  and,  consequently,  the  destruction 
of  the  fur  seal  industry  established  on  the  Pribilof  Islands,  I  do  not 
care  to  add  any  tiling  to  what  has  already  been  said  by  me;  for  it  can 
not  be  disputed,  uiuler  the  evidence,  that  such  results  will  sp<'<.'dily 
follow  from  unrestrained  pelagic  sealing.  But  is  it  not  equally  clear 
that  the  subjects  of  ITer  Britannic  Majesty  are  not  entitled,  of  rir/ht, 
under  the  law  of  nations,  thus  to  exterminate  a  race  of  useful  animals? 
Certainly  no  such  right  is  recognized  in  the  nninicipal  law  of  any  civ- 
ilized country,  much  less  in  the  law  of  nations  which,  all  writers  agree, 
rests  primarily  upon  those  principles  of  natural  justice  and  morality,  and 
those  distinctions  between  right  and  wrong  which,  in  the  woids  of 
Cicero,  are  "congenial  to  the  feelings  of  nature,  diffused  among  all 
men,  uniform,  eternal,  commanding  us  to  our  duty,  prohibiting  every 
violation  of  it — one  eternal  and  immortal  law,  which  can  neither  be 
repealed  nor  derogated  from,  addressing  itself  to  all  nations  and  all 
ages,  deriving  its  authority  from  the  common  Sovereign  of  the  universe, 
seeking  no  other  lawgiver  and  interpreter,  carrying  home  its  sanctions 
to  every  breast,  by  the  inevitable  punishment  He  inflicts  on  its  trans- 
gressors." 

There  is  fair  room  for  discussion  as  to  whether  the  annihilation  of  this 
race  of  useful  animals  by  individuals  or  associations  of  individuals, 
while  such  animals  are  in  the  high  seas,  can  be  legally  prevented  in 
any  other  mode  than  by  a  treaty  or  convention  that  will  control  equally 
the  citizens  or  subjects  of  all  nations.  But  the  mind  instantly  recoils 
from  the  suggestion  that  such  practices  arc  in  the  exercise  of  a  rhiht 
protected  by  the  law  of  nations,  and  must  be  submitted  to  by  the  United 
States,  however  injurious  they  may  be  to  its  material  interests.  A 
declaration  by  this  Tribunal,  in  express  Avords,  or  by  the  necessary  effect 
of  its  award,  that  the  destruction,  from  mere  icantoimess,  of  useful  aui- 
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inals,  is  in  tlie  exercise  of  a  right  secured  or  protected,  by  the  law  of 
nations,  would  shock  tlie  moral  sense  of  mankind.  Jlut,  in  principle, 
there  can  be  no  dillcrence  between  the  destruction  from  mere  wantonness 
of  these  useful  animals,  and  their  destruction,  for  temporary  gain,  by 
methods  that  are  inhuman  and  barbarous,  and  which  will  surely  result 
in  the  speedy  extermination  of  the  entire  race,  thereby  defeating  the 
beneficent  purposes  for  which  they  have  been  bestowed  by  the  Creator 
upon  man. 

If  it  be  said  that  these  animals  are  given  to  mankind  for  their  use,  and 
that  the  taking  of  them  in  the  high  seas  is  only  one  mode  of  utilizing 
them, the  answer  is,  that  the  obligations  arising  from  the  relations  which 
men  and  states  must  sustain  to  each  other  forbid  any  mode  of  taking 
them  that  is  plainly  inconjpatible  with  the  existence  of  the  race,  and, 
therefore,  destructive  of  such  use.  Paley  says  that  from  reason  or  reve- 
lation, or  from  both  together,  "  it  api)ears  to  be  God  xVlmighty's  intention 
that  the  productions  of  the  earth  should  be  applied  to  the  sustentation  ot 
human  life;"  and,  "consequently,  all  waste  and  misapplication  of  these 
productions  is  contrary  to  the  divine  intention  and  will,  and  therefore 
wrong,  for  the  same  reasons  that  any  other  crime  is  so."  Among  the 
illustrations  given  by  the  author  of  such  wrongs  or  crimes  is  the  "dimin- 
ishing the  breed  of  animals  by  wanton  or  improvident  consumption  of 
the  young,  as  of  the  spawn  of  shellfish  or  the  fry  of  salmon,  by  the  use 
of  unlawful  nets  or  at  improper  seasons."  PaJey^s  Moral  Philomphy, 
c.  XI.  Ahrens,  in  his  Course  of  Natural  Law,  states,  as  the  result  of 
rational  principles  to  which  the  right  of  property  and  its  exercise  are 
subjected,  "that  property  exists  for  a  rational  purpose  and  for  a  rational 
use;  it  is  destined  to  satisfy  the  various  needs  of  human  life;  conse- 
quently all  arbitrary  abuse,  all  arbitrary  destruction,  are  contrary  to 
right. "  Vol  2^  ed.  1876,  Bl\  I,  div.  1,  61;  ed.  1860,  p.  356.  Schouler,  in  his 
Treatise  on  the  Law  of  Persoiml  Property,  says:  "1^'atu re  teaches  the 
lesson,  doubly  enforced  by  revelation,  that  the  right  of  the  human  race 
to  own  and  exercise  dominion  over  the  things  of  this  earth  in  successive 
generations  carries  with  it  a  corresponding  moral  obligation  to  use, 
enjoy,  and  transmit  in  due  course  for  the  benefit  of  the  whole  human 
race,  not  for  ourselves  only,  or  for  those  who  preceded  us,  but  for  all 
who  are  yet  to  come  besides,  that  the  grand  purpose  of  the  Creator 
and  Giver  may  be  accomplished." 

Thiers,  in  his  Treatise  on  Property,  says  that  experience  demonstrates 
the  absolute  necessity  of  the  institution  of  proi)erty,  its  approi^riateuess, 
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its  uscriiliioss;  tliiit  [H'opcrly  i.s  a  ^;ciieriil,  constant,  universal  fact,  as 
indispcnsiiblo  to  tlie  ('xistciice  of  man  as  lilicrty  is  to  his  welfiirc;  tliat, 
in  all  ages  and  in  all  (countries,  man  lias  instituted  projicity  as  the  nec- 
cossary  rewjird  of  labor,  and  that  property  has  become  a  law  of  his 
species.  Bh.  li,  chapters  1,  2,  .V,  and  I.  But  no  writer  has  ever  main- 
tained the  monstrous  proi)ositiou  that  society  wlicn  instituting  prop- 
erty, recognized  the  wanton,  reckless  extermination  of  a  race  of  useful 
animals  asoneof  tlie  n'r/Ztts- inherent  in  man,  or  as  tolerated  by  the  prin- 
ciples of  jnstice,  benevolence,  and  right  which  constitute  the  basis  of 
the  law  of  nations.  All  will  concede  that  one  of  the  great  objects,  if 
not  the  supreme  object,  which  society  expected  to  accomplish  by  the 
institution  of  property,  was  to  preserve  and  increase  those  things,  ani- 
mate and  iimnimate,  that  are  bestowed  upon  man  for  his  use.  Man- 
kind is  entitled  to  participate  in  the  enjoyment  of  tlie  things  thus  be- 
stowed upon  the  world,  and  that  it  may  do  so,  .society  recognizes  the 
right  of  every  one  to  appropriate  to  his  own  use  such  things  as  suscepti- 
ble of  ownership,  have  not  been  ai)propriatcd  by  others.  lie  is  allowed, 
under  given  circumstances,  to  appropriate  to  himself,  exclusively,  val- 
uable animals  ferae  naturw,  but  he  may  uot,  of  right,  exterminate  the 
race  itself. 

If,  by  care,  industry,  and  self-denial,  he  can  bring  the  race  under 
such  control  tliat  he,  and  he  alone,  is  able  to  deal  with  it  as  a  whole, 
taking  the  increase  without  diminishing  the  stock,  then  as  I  have 
alread  endeavored  to  show,  a  recognition  of  a  right  of  property  in 
him  is  not  only  a  fair  and  just  return  for  the  care,  industry,  and  self- 
denial  bestowed  by  him,  but  is  consistent  with  the  objects  for  which 
property  has  been  instituted.  But  he  cannot,  without  committing  a 
wrong  against  society,  exterminate  the  race  itself,  either  from  mere 
wantonness  or  by  the  employment  of  methods  that  inevitably  lead  to 
that  result. 

With  entire  truth,  therefore,  it  may  be  said  that  the  extermination 
of  tliis  race  of  animals  by  the  destructive  methods  of  pelagic  sealing, 
involving  necessarily  the  killing  in  vast  numbers  of  femnle  seals  heavy 
with  young  or  nursing  their  pups,  or  impregnated,  is  a  crime  against  the 
lawof  nature,  and  consequently  withoutany  sanction  whatever  in  thelaw 
of  nations.  That  law,  indeed,  recognizes  the  freedom  of  the  seas  for  the 
peoples  of  all  nations,  and  no  nations  have  stood  more  firmly  by  that 
doctrine  or  are  more  interested  in  its  enforcement  than  Great  Britain 
and  the  United  States,    But  I  have  not  t^pund  in  any  treatise  upon  in- 
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tornatlonni  law, or  in  the jiulgmcnt  of  any  couit,  :v  hint  even  tliat  this 
doctrine  conlers  upon  individuals  or  associations  a  right  to  enijdoy 
uiethodsfor  the  takingof  useful  animals  found  in  theliij;h  seas  which  will 
exterminate  the  race,  when  all  know,  or  may  easily  know,  that  such 
animals  maybe  readily  taken  at  their  breeding  grounds,  and  not  else- 
where, by  methods  that  regularly  give  their  increase  for  man's  u.^e 
without  at  all  impairing  or  diminishing  the  stock.  One  method  results 
in  the  extermination  of  the  race,  \Yhereby  the  object  of  its  creation  is 
entirely  defeated ;  the  other  results  in  its  preservation,  whereby  that 
object  is  secured.  It  is  inconceivable  that  the  law  of  nations  gives  or 
recognizes  the  right  to  employ  the  former. 

1^0  civilized  nation  does  or  would  permit,  within  its  own  territory,  the 
destruction  or  extermination  of  a  race  of  useful  animals  by  methods  at 
once  cruel  and  revolting.  And  yet  it  is  said  that  such  conduct,  if 
practiced  on  the  high  seas,  tlie  common  highway  of  all  peoples,  is 
protected  by  international  law  which  rests,  as  jurists  and  courts  agree, 
primarily  upon  those  principles  of  morality,  justice,  right,  and  humanity, 
by  which  the  conduct  of  individuals  and  states  are,  and  ought  to  be, 
guided.  Thus  the  law  to  which  all  civilized  nations  have  assented 
is  made,  by  the  contention  in  question,  to  cover  and  protect  acts  which 
no  one  of  those  nations  would,  for  an  instant,  tolerate  within  its  limits. 
It  is  beyond  all  comprehension  that  an  act  whicli  every  civilized  man 
must  condemn  can  be  justified  and  sustained  as  having  been  done  in 
the  exercise  of  a  right  given  or  secured  by  a  law  based  upon  the  assent 
of  nations. 

That  I  am  correct  in  saying  that  no  nation  would  permit,  witliiu  its 
territory,  any  methods  for  the  taking  of  useful  wild  animals  that  would 
result  in  the  speedy  extermination  of  the  race  is  shown  by  reference 
to  the  legislative  enactments  and  regulations  in  diflferent  countries  ibr 
the  protection  of  valuable  animals,  tlie  basis  of  important  industries, 
.against  the  reckless  conduct  of  those  who  consult  temporary  gain  for 
themselves  at  the  expense  of  the  rights  of  the  general  public. 

But  it  is  said:  "Grant  that  the  taking  of  these  animals  in  the  high 
seas,  by  methods  destructive  of  the  race,  is  not  a  right  under  the  law 
of  nations;  grant  that  the  employment  of  such  methods  is  inhuman  and 
injurious  to  the  best  interests  of  maidcind;  grant  that  the  fur  seal 
industry  maintained  at  the  Pribilof  Islands  depends  absolutely  upon 
these  animals  not  being  killed  while  they  are  temporarily  in  the  high 
seas  in  search  of  food,  or  while  they  are  on  their  way  back  to  their 
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breeding'  j^nmiids;  by  wliiil  iiullionty  docs  tlic.  IJnilcd  Sliitcs  iiitcrfcrn 
with  tlio  moveiiicids  of  tli(3  siibjciits  of  other  coiiiitrics  on  the  lii^'h 
seas,  iiiid  by  tlie  use  of  Ibn^e  prevent  them  rnmi  l;ikiii^  these  aiiiiii:ils 
while  they  are  beyond  the  Jurisdictional  limits  of  that  country?" 

This(iuestiou[)roeec(ls  npon  the  ^round^proijoundcd,  not,  iude(Ml,in 
words,  but,  inedect,  by  the  ar/^umeut  of  counsel — that,  without  supjjort 
from  treiitiesor  conventions  between  tluimarilime  nations  of  the  worhl, 
the  United  States  is  powHuless,  under  the  law  of  nations,  to  preserve  the 
industry  established  and  maintained  by  itat  the  Pribihd'Islauds  against 
the  lawdess  acts  of  individuals  u])ou  the  hi.i;h  seas.  These  «acts  are  so 
characterized,  because  the  killing-  of  these  fur  seals  in  tlui  hi.i;h  seas, 
as  now  ])racticLMl,  where  no  discrimination  as  to  sex  is  possible,  and 
when  the  extermination  of  the  race  will  be  the  inevitable  result  of  such 
killinj>-,  is  forbidden  by  every  cousideratiou  of  humanity,  reason,  and 
justice.  And,  iu  view  of  the  facts  disclosed  by  the  record,  it  is  ch^ar 
that  the  killing  of  these  animals  by  pelagic  sealers,  while  they  are  iu 
the  high  seas,  on  their  migration-route,  is  as  certainly  destructive  of 
the  industry  maintained  by  the  United  States  at  the  Pribilof  Islands 
as  if  the  pelagic  hunters  c<une  persoiuillij  to  the  islands,  (lurbuj  the  breed- 
ing season,  and  engaged  there  in  the  indiscriminate  slaughter  of  the  ani- 
mals, without  regard  to  their  sex  or  age. 

That  the  United  States  can  rightfully  control  the  killing  of  these 
animals  both  on  the  Pribilof  Islands  and  witiiin  its  territorial  waters  will 
not  be  disputed.  This  much,  all  admit,  may  be  done  in  virtue  of  its 
sovereignty  over  such  country  and  waters.  But  as  the  important 
industry  maintained  on  the  islands  can  be  preserved  only  by  preventing 
the  destruction  of  these  animals  after  they  have  passed  beyond  terri- 
torial waters  into  the  high  seas,  ivith  the  intention  of  returning  to 
their  breeding  grounds  the  sueeeeding  spring  and  summer,  does  not 
the  right  of  self- protection  or  self-preservation,  which  belongs  to  every 
independent  nation,  entitle  it  to  protect  these  animals  while  temporarily 
absent  from  their  land  home  ?  Vattel  says :  ^^In  vain  does  natureprescribe 
to  nations,  as  well  as  to  individuals,  the  care  of  self-preservation,  and 
of  advancing  their  own  perfection  and  hai)piuess,  if  she  does  not  give 
them  aright  to  preserve  themselves  from  everything  that  might  render 
this  care  ineffectual.  *  *  *  Every  nation,  as  well  as  every  man,  has, 
therefore,  a  right  to  prevent  other  nations  from  obstructing  her  preser- 
vation, her  perfect  ion,  and  hap[)inoss — that  is,  to  preserve  herself  from 

all  injuries;  and  this  right  is  a  perfect  one,  since  it  is  given  to  satisfy 
11492 13 
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;i  iiatiiial  indispensable  oblijjation;  lor  when  we  can  not  use  ex)nstraint 
in  Older  to  cause  our  rights  to  be  respected  their  effects  are  very  un- 
certain. It  is  this  right  to  preserve  itself  from  all  injury  that  is  called 
therif/ht  ofsecuriti/."  Bl:S,  c.  4.  Dr.  Philliniore,  in  hisCoinmentariesou 
International  Law,  says:  "The  right  of  self  preservation  is  the  first 
law  of  nations,  as  it  is  of  individuals.  A  society  which  is  not  in  a  con- 
dition to  repel  aggression  from  without  is  wanting  in  its  principal  duty 
to  the  members  of  which  it  is  composed  and  to  the  chief  end  of  its  in- 
stitution. All  means  whicli  do  not  affect  the  independence  of  other 
nations  are  lawful  for  this  end.  No  nation  has  a  right  to  prescribe  to 
another  what  these  means  shall  be,  or  to  require  any  account  of  her 
conduct  in  this  respect."  Again,  the  same  author:  "We  have  hitherto 
considered  what  measures  a  nation  is  entitled  to  take  for  the  preserva- 
tion of  her  safety  icithia  her  dominions.  It  may  happen  that  the  same 
right  may  warrant  her  in  extending  precautionary  measures  irithout 
these  limits,  and  even  in  transgressing  the  borders  of  her  neighbor's 
territory.  For  international  law  considers  the  right  of  self-preserva- 
tion as  prior  and  paramount  to  that  of  territorial  inviolability,  and, 
where  they  conflict,  justifies  the  maintenance  of  the  former  at  the 
expense  of  the  latter  right."  1  PhiUimorr,  252-253,  e.  10,  §§  211,  211, 
2d  ed.  Hall  says:  "In  the  last  resort  almost  the  whole  of  the  duties 
of  states  are  subordinated  to  the  right  of  self-protection.  *  *  * 
There  are,  however,  circumstances  falling  short  of  occasions  upon 
which  existence  is  immediately  in  question,  in  which  through  a  sort  of 
extension  of  the  idea  of  self-preservation  to  include  self-protection 
against  serious  hurt,  states  are  allowed  to  disregard  certain  of  the 
ordinary  rules  of  law,  in  the  same  manner  as  if  their  existence  were 
involved."     Hall  Int.  Late,  PL  II,  C.  7,  2  ed.,  p.  244. 

It  has  been  suggested  that  the  doctrine  of  self- protection,  referred 
to  by  writers  upon  international  law,  has  application  only  where  the 
acts  against  which  the  state  defends  itself  involve  its  existence,  inde- 
pendence, or  safety,  or  the  inviolability  of  its  tefiitory,and  do  not  justify 
in  time  of  peace,  any  exercise  of  authority  or  power  by  a  state,  beyond 
its  jurisdictional  limits,  in  order  merely  to  prevent  the  doing  of  that 
whicli,  in  its  direct  effects,  will  work  injury  to  its  material  interests. 

A  familiar  illustration  of  the  extent  to  Avhich  a  State  may  go  in 
defending  its  existence  or  providing  for  its  safety,  is  that  of  a  blockade 
which  interferes  with  the  commerce  of  neutral  nations.  "  The  greatest 
liberty,"  Manning  says,  "  which  law  should  allow  in  civil  government 
is  the  power  of  doing  everything  that  does  not  injure  any  other  jierson, 
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and  the  {greatest  liberty  which  justice  iiinoiig  nations  tleniands  is  that 
every  state  may  do  anything  that  does  not  injure  any  otlier  state  with 
which  it  is  at  amity.  The  freedom  of  commerce  and  the  ii;,'-hfs  of  war, 
both  undoubted  as  long  an  no  injustice  results  from  them,  liecome  qucs- 
Uonablc  as  soon  as  their  exercise  is  grievously  injurious  to  any  independ- 
ent state,  but  tlie  great  difference  of  the  interest  concerned  makes 
tlu^  trivial  nature  of  the  restriction  that  can  justly  be  placed  ui)on 
neutrals  ap[»e;ir  inconsiderable  when  balanced  against  the  magnitude; 
of  the  national  enterprises  which  unrestricted  neutral  trade  might  com- 
promise. That  some  interference  is  justifiable  will  be  obvious  on  the 
consideration  that  if  a  neutral  had  the  power  of  unrestricted  commerce 
lie  might  carry  to  a  port  blockaded  and  on  the  point  of  surrendering, 
provisions  which  would  enable  it  to  hold  out  and  so  change  the  whole 
issue  of  a  war;  and  thus  the  vital  interests  of  a  nation  might  be  sacri- 
ficed to  augment  the  riches  of  a  single  individual."  Mammufs  Law 
of  Nations,  Blc.  3,  c.  3. 

The  force  of  this  principle  is  not  lessened  by  the  suggestion  that  it 
relates  to  a  time  of  war,  to  the  riglits  of  belligerents.  The  right  of  self- 
protection  or  self  preservation  is  as  complete  and  perfect  in  time  of 
peace  as  in  time  of  war.  The  means  employed  when  war  i)revails  may 
not  always  be  used  in  a  time  of  peace.  The  test,  both  in  war  or  in 
peace,  is  whether  the  particular  means  used  are  necessary  to  be  employed 
for  purposes  of  self-protection  against  wrong  and  injury. 

Undoubtedly,  the  general  rule  that  a  state  may  employ  such  means  for 
its  self-preservation  as  are  necessary  to  that  end,  is  subject  to  the  (juali- 
fication  stated  by  Mr.  Chitty  in  his  notes  to  the  7th  American  edition 
( 1849)  of  Vattel,  namely,  that  a  imtion  has  the  right,  in  time  of  peace  or  of 
war,to  diminish  tlie  commerce  or  resources  of  another  by  fair  rivalry  and 
other  means  7ior?'«  themselves  ?<»/ms^,  precisely  as  one  tradesman  may  by 
fair  comjjctition  undersell  his  neighbor  and  thereby  alienate  his  cus- 
tomers. P.  142.  But  this  qualification  is  wholly  inapplicable  to  the 
present  case,  for  the  reason  that  the  killing  of  these  animals  in  tlio 
high  seas,  by  seal  hunters,  is  in  itself  unjust,  and  as  I  have  attempted 
to  show,  does  not  rest  upon  any  right  secured  by  the  law  of  nations  to 
those  who  are  engaged  in  that  mode  of  taking  them.  It  is  equally  true 
that  the  commonest  and  simplest  form  in  which  the  doctrine  of  self- 
preservation  is  illustrated  is  in  cases  where  a  nation  employs  force 
beyond  its  own  limits,  either  on  the  high  seas  or  within  the  limits  of 
another  state,  in  order  to  meet  a  threatened  attack  upon  its  existence 
or  a  threatened  invasion  of  its  territory.     But  I  am  aware  of  no  author- 


196 

ity  lor  tlio  broad  statement  that  a  nation  may  not  nse,  ni)on  the  hiftU 
seas,  in  time  of  peace,  sucli  lone  as  is  necessary  to  prevent  the  com- 
mission of  acts  which  have  no  sanction  in  the  hiws  of  nations,  are  in 
tneniselves  wrong,  and,  if  committed,  will  inevitably  destroy  important 
industries  established  and  maintained  by  that  nation  within  its  territory 
for  purposes  of  revenue  and  commerce.  The  nation  thus  employing 
force  for  the  protection  of  its  lawful  iiulustries  does  not  thereby  ai)propri- 
ate  to  itself  any  part  of  the  ocean,  or  extends  its  dominion,  or  inter- 
fere with  an  innocent  use  of  the  sea  for  purposes  ot  navigation  or 
tishing.  It  only  i)ieveiits  the  doing  of  what  can  not  be  rightfully 
done,  and  thereby  preserves  what  no  one  has  a  right  to  destroy.  The 
doctrine  of  the  freedom  of  the  seas  does  not  authorize  or  sanction  the 
destruction  of  the  material  interests  of  a  nation  by  means  of  acts  done 
on  the  high  seas  which  are  in  themselves  unjust  and  wrong,  because 
hostile  to  the  interests  of  mankind,  and  contrary  to  those  rules  of  mor- 
ality,.justice,  and  right  reason  which  govern  the  conduct  of  individuals 
and  nations  with  each  other.  Mr.  Blaine  well  said:  "The  law  of  the 
sea  is  not  lawlessness.  Xor  can  the  law  of  the  sea  and  the  liberty 
which  it  confers  and  which  it  protects  be  perverted  to  justify  acts 
which  are  immoral  in  themselves,  which  inevitably  tend  to  results 
against  the  interests  and  against  the  welfare  of  mankind." 

As  declared  by  Mr.  Justice  Story,  speaking  for  the  Supreme  Court  of 
the  United  States,  in  the  case  of  the  Marianna  Flora  {11  Wlicaton,  1,  42) : 
"  Upon  the  ocean,  then,  in  time  of  peace,  all  i)Ossess  an  entire  equality. 
It  is  the  common  highway  of  all,  appropriated  to  the  use  of  all;  and  no 
one  can  vindicate  to  himself  a  superior  or  exclusive  prerogative  there. 
Every  ship  sails  there  with  the  unquestionable  right  of  pursuing  her 
own  lawful  business  without  interruption;  but,  whatever  be  that  busi- 
ness, she  is  bound  to  i)ursue  it  in  such  a  manner  as  not  to  violate  the 
rights  of  others.  The  general  maxim  in  such  cases  is  sic  utero  tuo,  id 
non  alienum  Ifcdas."  Observe,  that  the  business  upon  the  high  seas,  the 
uninterrupted  prosecution  of  which  is  protected  by  the  doctrine  that 
the  free  use  of  the  oceau  for  navigation  and  tishing  is  common  to  all 
mankind,  is  that  which  is  "  lawful."  This  doctrine  can  not  be  invoked 
to  support  the  use  of  the  high  seas  for  the  perpetration  of  wrongs  or 
injuries.  On  the  contrary,  the  principal  ground  on  which  that  doctrine 
rests  is  that  the  sea  is  so  vast  in  extent,  and  so  inexhaustible  in  its  pro- 
ducts, that  its  free  use  for  purposes  of  navigation  and  fishing  can  do  no 
harm  to  any  one. 

Twiss,  in  his  work  upon  the  Law  of  Nations,  after  observing  that 
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the  opoii  son  is  by  iiiiliirc  not  ciipnl*!!'  orix-iii";  rcdncod  into  tliepossoH- 
sion,  or  hfiii;;-  eftcctivcly  occupied,  or  hioii;;lit  under  tlie  enii)ire  of  oiio 
nation,  says:  "  Uut  independently  of  these  iiisiiiiiiomil;il»ir  dil'liciillies, 
the  use  of  the  open  sea,  wliich  consists  in  navigation,  is  innocent  and 
inexhaustible;  he  who  navi^i;ates  u[)on  it  does  no  harm  to  any  one,  a»id 
the  sea  in  this  respect  is  sulficient  for  id!  mankind.  But  nature  docs 
not  give  to  man  a  right  to  ai>[)ropriate  to  himself  things  wliich  may  be 
innocently  used  hy  all,  and  which  are  inexhauHlihle  and  sufficient  for 
all.  For  since  those  things,  whilst  common  to  all,  are  sufiicient  to 
supply  the  wants  of  each,  whoever  should  attempt  to  render  himself 
sole  proprietor  of  them  (to  the  exclusion  of  all  other  participants)  would 
unreasonably  wrest  the  bounteous  gifts  of  nature  from  the  parties  ex- 
cluded. Further,  if  the  free  and  common  use  of  a  thing,  which  is  in- 
capable of  being  appropriated,  was  likely  to  be  prejudicial  or  dangerous 
to  a  luition,  the  care  of  its  own  safety  would  authorize  it  to  reduce  that 
thing  under  its  exclusive  empire,  if  possible,  in  order  to  restrict  the  use 
of  it  on  the  part  of  others,  by  such  precautions  as  prudence  might  dic- 
tate. But  this  is  not  the  case  with  the  open  sea,  upon  which  all  per- 
sons may  navigate  without  the  least  prejudice  to  any  nation  wliatever, 
and  without  exposing  any  nation  thereby  to  danger.  It  would  thus 
seem  that  there  is  no  natural  warrant  for  any  nation  to  seek  to  take 
possession  of  the  open  sea  or  even  to  restrict  the  innocent  use  of  it  by 
other  nations."  Again,  the  same  author:  "  The  right  of  fishing  in  the 
open  sea  or  main  ocean  is  common  to  all  nations,  on  the  same  [)rinciple 
wliich  sanctions  the  common  right  of  navigation,  namely,  that  he  who 
iishes  in  the  open  sea  does  no  injury  to  any  one,  and  the  products  of 
the  sea  are  in  this  respect  inexhaustible  and  sufficient  for  all:''  Ta-iss. 
Laio  of  Nations,  Title,  Right  of  the  Sea  G.  11,  §§  173,  185.  So  Gro- 
tius:  "It  is  certain  that  he  who  would  take  possession  of  the  sea  by 
occupation  could  not  prevent  a  peaceful  and  innocent  navigation;  such 
a  transit  can  not  beiuterdicted  even  on  laud,  though  ordinarily  it  would 
be  less  necessary  and  more  dangerous."  BJc.  2,  c.  3,  §  12,  paije 
MS.  Vattel:  "It  is  manifest  that  the  use  of  the  oi)en  sea  which 
consists  in  navigation  and  iishing  is  innocent  and  inexhaustible  : 
tluit  is  to  say,  he  who  navigates  or  fishes  is  sufficient  for  all  man- 
kind." Chap.  33,  Sec.  291.  Azuni,  in  his  work  on  tlie  Maritime 
Law  of  Europe,  well  says  that  the  sea  is  intended  by  Providence 
to  be  common  to  the  difterent  nations  of  the  world,  "to  contribute 
to  the  wants,  the  commerce,  the  well-being  and  the  prosperity  of  ail  who 
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havetlio  means  of  iiavi^jatinc:  its  surface" — not  that  it  may  be  used  of 
rioflit  to  the  injury  of  mankind  in  order  that-a  few  may  reap  a  temporary 
profit  from  the  destruction  of  that  which  lias  been  bestowed  for  the 
benefit  of  all.  Pt.  1,  c.  1,^11.  In  view  of  these  anthorities,ho\v  can  it  be 
said  that  the  doctrine  of  the  freedom  of  the  seas  justifies  and  protects 
the  use  of  the  seas  for  the  purpose  or  with  the  inevitable  effect  of  destroy- 
in*,'  a  lace  of  valuable  animals,  limited  ^ii  numbers,  easily  exhaustible 
by  waste,  and  in  the  preservation  of  which  all  mankind  is  interested? 

If  the  United  States  does  not  own  this,  herd  of  seals,  and  if,  in  order 
that  they  may  reap  temporary  profit,  British  subjects  may,  of  right, 
exterminate  it  when  found  in  the  high  seas,  and  temjiorarily  absent 
from  its  land  home,  and  thus  destroy  an  important  industry  maintained 
f  jr  more  than  a  century  within  the  i)resent  territory  of  the  United  States, 
then,  I  admit,  that  any  interference  by  the  United  States  with  the  hunt- 
ing and  killing  of  these  animals  in  the  high  seas  by  British  subjects  would 
be  a  marine  trespass  of  which  their  country  could  rightfully  complain. 
But  I  deny  that  any  use  of  the  seas  for  the  purpose,  or  with  the  cer- 
tainty, of  producing  that  result,  is  a  lawful  use  of  the  ocean,  or  that 
the  right  of  the  United  States  to  preserve  its  material  interests,  thus 
directly  attacked,  depends  upon  the  consent  of  other  countries  to  be 
manifested  by  treaty  or  legislation.  The  nation,  Avhose  interests  are 
thus  assailed  may  stand  upon  its  inalienable  right  of  self-protection, 
and  by  force,  if  need  be,  prevent  the  commission  of  such  acts,  even  if 
it  may  not  in  its  own  courts  inflict  personal  i)unishnient  for  such  wrongs 
upon  the  subjects  of  other  countries  who  commit  them.  If  it  emidoys 
for  its  self-protection  more  force  than  is  reasonably  necessary  it  will  be 
responsible  therefor  to  the  country  upon  whose  subjects  such  force  is 
used.  But  its  inability  to  inflict  such  i)unishment,  in  its  own  courts, 
can  not  affect  its  right,  by  such  force  as  is  necessary,  to  preserve  its 
material  interests  by  repressing  the  acts  of  wrongdoers  directly  injurious 
to  those  interests.  When  the  books  si)eak  of  the  equal  rights  of  all  people 
to  use  the  ocean  for  purposes  of  navigation  they  mean  navigation  for 
purposes  that  are  innocent  and  lawful,  and  not  for  purposes  which  are, 
in  themselves,  unjust  and  injurious  to  others. 

These  views  are  not  at  all  in  conflict  with  the  general  rule  that  a 
state  may  not  exercise  sovereign  authority  or  jurifidiction  beyond  the 
line  of  territorial  waters,  whether  that  line  be  a  marine  league  from  its 
shores,  or  at  such  distance  as  may  be  measured  by  cannon  shot.  That 
rule  has  its  origin  in  the  necessity  which  every  state  is  under  to  provide 
for  the  safety  of  its  own  people  and  interests.    But  the  right  of  self- 
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]>r()t('c1ioii  or  scJC-prcscrvation  dov^  not,  ciul  witli  llic  outer  line  of  innr- 
/i'liKiI  or  tciiiloiiiil  waters.  In  the,  very  nature  of  tliint;s  it  couM  not 
cul  witli  tliat  lino  without  rendering  the  ri^ht  valuiilcss. 

liutherlord,  in  his  Institutes  ofNalural  Law,  gives  cxi)ression  to  views 
upon  tlie  doctrine  of  self  protection  which  are  universiillv  accepted, 
lie  says:  "In  slnjrt,  the  tiiuj  ])riii('ii)le.s  npi>n  wliidi  our  ri^lil,  of 
defendinji'  either  our  persons  or  our  goods  depends  is  this:  Tlui  law  of 
nature  does  not  oblige  us  to  give  them  up  when  any  one  has  a  luind  to 
hurt  them,  or  to  take  them  from  us;  and  that  the  law  of  nature  does 
not  oblige  us  thus  to  give  them  up,  is  evident;  because  our  right  to 
them  would  be  unintelligible,  or  would,  in  effect,  be  uo  right  at  all  if 
we  were  obliged  to  sutfer  all  mankind  to  treat  them  as  they  i)lcascd, 
without  endeavoring  to  prevent  it.  If  this,  then,  is  the  i)rincii)le  upon 
which  the  right  of  defense  depends,  we  can  not  exi>ect  to  find  that  the 
law  of  nature  has  exactly  defined  how  far  we  may  go,  or  what  we  may 
lawfully  do,  in  endeavoring  to  prevent  an  injury  which  anyone  designs 
aud  attempts  to  do  us.  The  law  allows  us  to  defend  our  persons  or 
our  property;  and  such  a  general  allowance  implies  that  no  particular 
means  of  defense  are  i)rescribed  to  us.  We  may,  however,  be  sure 
that  whatever  means  are  necessary  must  be  lawful,  because  it  would 
be  absurd  to  suppose  that  the  law  of  nature  allows  of  defense,  aud  yet 
forbids  us  at  the  same  ^inu;  to  do  what  is  necessary  for  this  purpose." 
Jik.  1,  c.  16,  2d  American  ed. 

An  illustration  of  these  principles  is  furnished  by  the  case  in 
the  Supreme  Court  of  the  United  States  of  Church  vs.  Huhbart  {2 
(Jranch's  KcporLs,  ISO,  231),  decided  in  1801.  That  was  an  action  upon 
l)olicies  of  insurance  ujion  the  cargo  of  a  vessel,  which  contained  pro- 
visions exempting  the  insurance  coinjiany  from  liability  in  case  of  a 
seii^ure  of  the  vessels  by  the  Portuguese  for  illicit  trade.  During  the 
life  of  the  policies  the  vessel  was  seized  by  the  Portuguese  and  con- 
demned in  one  of  its  municipal  tribunals  for  a  violation  by  it  of  the 
laws  of  Portugal  prohibiting  commercial  intercourse  between  its  colo- 
nies and  foreign  vessels.  On  behalf  of  the  insured  it  was  contended, 
among  other  things,  that  the  policy  of  insurance  did  not  exempt  the 
company  from  liability,  unless  the  seizure  was  justified  by  the  laws  of 
Portugal  and  by  the  law  of  nations.  Ilis  counsel  said:  "The  sentence 
does  not  go  on  the  ground  of  illicit  trade.  At  most  it  only  expresses  a 
suspicion.  The  vessel  was  seized  five  leagues  from  the  land,  at  anchor 
on  the  high  seas.  The  seizure  was  not  justified  by  their  [Portuguese] 
laws.    She  was  not  within  their  territorial  jurisdiction.     By  the  law 
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of  nations  tcrritoiiul  jiirisdiofion  rn'\  extend  only  to  the  distance  of 
cannon  shot  (Voni  the  shore.  Vaftcl,  B.  T,  c.  23,  s.  280,  38;).  A  vessel 
lias  a  ri^ht  to  hover  ojj  tlie  coast.  It  is  no  can-;e  of  c«>n(lcinnati  )n.  It 
can,  at  most,  justify  a  seizure  for  the  purpose  of  obtaining  security  that 
she  will  not  violate  the  laws  of  the  country.  The  law  Avhich  is  pro- 
tlnced  forbids  the  vessel  to  enter  a  port,  but  does  not  authorize  a  seiz- 
ure upon  the  open  sea.  Great  Britain,  the  greatest  coinnier(;ial  nation 
in  tlie  world,  has  extended  her  revenue  laws  the  whole  length  of  the 
law  of  nations,  to  prevent  smuggling.  But  she  authorizes  seizures  of 
vessels  only  witliin  the  limits  of  her  ports,  or  within  two  leagues  of 
the  coast;  and  tlien  only  for  tlie  jnirposeof  obtaining  security".  4  Bac. 
Abr.,  513.  Counsel  for  the  insurance  company,  referring  to  the  rule 
cited  from  Vattel,  and  observing  tlmt  it  had  reference  only  to  the 
rights  of  a  neutral  territory  in  time  of  war,  said:  "It  is  a  vciy  indefi- 
nite rule  indeed,  even  tor  the  purpose  to  whic^h  it  extends,  for  it  makes 
tlie  extent  of  a  nation's  territory  depend  upon  tlie  weight  of  metal  or 
projectile  force  of  her  cannon.  It  is  a  right  which  must  resolve  itself 
into  power,  and  comes  to  this,  that  territory  extends  as  far  as  it  can  be 
made  to  be  respected.  But  this  principle  does  not  ai)ply  to  the  riglit 
of  a  nation  to  cause  her  revenue  and  colonial  laws  to  be  respected. 
Here  all  nations  ^oasnume  at  least  a  greater  extent  than  cannon  shot; 
and  otlier  passages  from  Vattel  show  the  distinctions  which  are 
acknowledged  on  this  point." 

I  have  given  these  extracts  from  the  arguments  of  counsel  to  show 
that  the  question  was  distinctly  presented  whether  the  seizure  of  the 
vessel  by  the  Portuguese  authorities,  outside  of  its  territorial  waters 
five  leagues  from  land,  was,  for  that  reason  merely,  illegal  under 
the  law  of  nations.  Upon  this  question  the  Supreme  Court  of  the 
United  States,  speaking  by  Chief  Justice  Marshall,  said: 

"Tliat  the  law  of  nations  prohibits  the  exercise  of  any  act  of  authority 
over  a  vessel  in  the  situation  of  the  Aurora,  and  that  this  seizure  is, 
on  that  account,  a  mere  marine  trespass,  not  within  the  exception,  can- 
not be  admitted.  To  reason  from  the  extent  of  protection  a  nation  will 
afford  to  foreigners  to  the  exteat  of  the  means  it  may  use  for  its  own 
security  does  not  seem  to  be  perfectly  correct.  It  is  opposed  by  princi- 
ples which  are  universally  acknowledged.  The  authority  of  a  nation 
within  its  own  territory  is  absolute  and  exclusive.  The  seizure  of  a 
vessel  within  the  range  of  its  cannon  b}^  a  foreign  force  is  an  invasion 
of  that  territory,  and  is  a  hostile  act  which  it  is  its  duty  to  rex>el.    But 
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its  power  to  socnrc  itsolf  from  injury  111:13' certainly  ^x"  oxo'.c.iscd  hcyond 
tlielimils  of  its  Icnitoiy.  (Ji))ii  this  priiiejphi  tlio  ri;;Iit  of  a  bclliffcreiit 
to  seareli  a  iiiMitral  vessel  on  llie  iiiyli  soas  for  contrabrand  of  war  is 
universally  adiiiil ted,  because  tlie  bellij^ertMit  has  ari;;ht  to  prevj'iit  the, 
injury  (lone  to  hitiiseH"  by  the  assistance  iiiten<le(l  f'oi-  his  enemy;  so  too 
a  nation  has  a  right  to  prohibit  any  commerco  witli  its  eoloiiies.  Any 
attempt  to  violate  the  laws  made  to  protect  this  ii;;lit  is  an  ininry 
to  itself  which  it  may  prevent,  and  it  has  a  right  to  use  the  means 
necessary  for  its  prevention.  Thiise  ukmiis  do  not  a])pea.r  to  be  limited 
within  any  certain  m  irked  boundaries,  which  remain  the  same  at  all 
times  and  in  all  situations.  W  they  are  such  as  unnecessarily  to  vex 
and  harass  foreign  lawful  commerce,  foreign  nations  will  resist  their 
exercise.  If  they  are  suolf  as  are  reasonable  and  necjessary  to  secure 
their  laws  from  violation,  they  will  be  submitted  to. 

"  In  different  seas,  and  on  dilfcrent  coasts,  a  wider  or  more  contracted 
range,  in  which  to  exercise  the  vigilance  of  tlie  government,  will  be 
assented  co.  Thus  in  the  channel,  where  a  very  great  part  of  the  com- 
merce to  and  from  all  the  north  of  Europe  passes  through  a  very  narrow 
sea,  the  seizure  of  vessels  on  suspicion  of  attempting  an  illicit  trade,  must 
necessarily  be  restricted  to  very  narrow  limits;  but  on  the  coast  ot 
So  nth  America,  seklom  fre:iuented  by  vessels  but  for  the  purpose  of 
illicit  trade,  the  vigilance  of  the  government  maybe  extended  some- 
what farther;  and  foreign  nations  submit  to  such  regulations  as  are 
reasonable  in  themselves,  and  are  really  necessary  to  secure  that 
monop  )ly  of  colonial  commerce  which  is  claimed  by  all  nations  holdiii"- 
distant  posessions. 

"If  this  right  be  extended  too  fur,  the  exercise  of  it  will  be  resisted. 
It  has  occasioned  long  and  frequent  contests,  which  iK.ve  sometimes 
ended  in  open  war.  The  English,  it  will  be  recollected,  complained  of 
the  right  claimed  by  Spain  to  search  their  vessels  on  the  high  seas, 
wliich  was  carried  so  far  that  the  guarda  castas  of  that  nation  seized 
vessels  not  in  the  neighborhood  of  their  coasts.  This  practice  was  the 
subject  of  long  and  fruitless  negotiations,  and  at  length  of  open  war. 
The  right  of  the  Spaniar/ls  was  supposed  to  be  exercised  unreasonabl}' 
and  vexatiously,  but  it  never  was  contended  that  it  could  only  be 
exercised  witliin  the  range  of  the  cannon  from  their  batteries.  Indeed, 
the  right  given  to  our  own  revenue  cutters,  to  visit  vessels  four  leagues 
from  our  coast,  is  a  declaration  that  in  the  opinion  of  the  American 
Government  no  such  principle  as  that  contended  for  has  a  real  exist 
ence."     Church  vs.  Hnhbart,  2  Cranch,  1S7,  33d,  235. 


202 

The  diligence  of  learned  counsel  li:is  not  bronulit  to  lii;lit  any  ad- 
judged case,  either  in  lOnnland  or  in  America,  which  is  in  conflict  with 
or  modifies  to  any  extent  the  i>rin(ii)les  announced  in  Church  vs.  Hub- 
hart.  If  the  judgnient  in  that  case  is  consistent  with  the  settled  prin- 
ciples of  international  law,  it  must  follow  that  the  right  of  the  United 
States  to  prevent  the  extermination  of  a  race  of  animals  upon  whose 
exist<Mice  depends  an  important  industry  maintained  within  its  limits — 
an  industry  which  is  a  source  of  revenue,  and  is  directly  connected 
with  the  government  of  the  native  inhabitants  of  the  Pribilof  Islands — 
is  not  to  be  denied  upon  the  ground  merely  that  such  force,  to  be  eftect- 
ive  to  accomplish  that  end,  must  be  used  on  the  high  seas  beyond  its 
territorial  waters. 

It  is  a  fact,  not  without  interest,  that  tlie  decision  in  Church  vs. 
JIuhhart  was  referred  to  with  approval  in  the  oi)inion  of  Lord  Chief 
Justice  Cockburu  (concurred  in  by  Lush  and  Field,  J.  J.  and  Pollock  B.) 
in  the  great  case  of  The  Queen  vs.  Keyn  {L.  B.  2  Uxch.  Div.^  03, 
214).  The  principal  questiou  in  that  case  was  whether  au  English 
criminal  court  had  jurisdiction  to  try  a  foreigner,  charged  with  the 
olfense  of  manslaughter  committed  by  him  on  his  vessel,  a  foreign  shiji, 
while  it  was  passing  within  three  miles  of  the  shores  of  England  ou  a 
voyage  to  a  foreign  port.  In  the  course  of  his  opinion,  the  Lord  Chief 
Justice  said :  "I  pass  on  to  the  statutory  enactments  relating  to  foreign- 
ers within  the  three  mile  zone.  These  enactments  may  be  divided,  1st, 
into  those  which  are  intended  to  protect  the  interests  of  the  State  and 
those  which  are  not;  2d,  into  those  in  which  the  foreigner  is  expressly 
named,  and  those  in  which  he  has  been  held  to  be  included  by  imjjli- 
cation  only.  Hitherto  legislation,  so  far  as  relates  to  foreigners  in 
foreign  ships  in  this  i)art  of  the  sea,  has  been  contined  to  the  main- 
tenance of  neutral  rights  and  obligations,  the  prevention  of  breaches 
of  the  revenue  and  fishery  laws,  and,  under  i)articular  circumstances, 
to  cases  of  collision.  In  the  first  two,  the  legislation  is  altogether  irre- 
spective of  the  three-mile  distance,  being  founded  on  a  totally  difter- 
ent  principle,  namely,  the  right  of  a  state  to  tal-e  all  nccesmry  meas- 
ures for  the  protection  of  its  territory  and  rights  and  the  i)revention 
of  any  breach  of  its  revenue  laws.  This  principle  was  well  explained 
by  Marshall,  0.  J.,  in  the  case  of  Church  vs,  Hubbart  (2  Cranch,  234)." 
After  quoting  what  appears  in  the  above  extract  from  the  opinion  of 
Chief  Justice  Marshall,  the  Lord  Chief  Justice  proceeds:  "To  this 
class  of  enactments  belong  the  acts  imposing  penalties  for  the  viola- 
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tioii  ol' nciilialil.y  and  the  so  oalhid  'ir()\('riii<;  Acts' and  acts  iclalin;,' 
to  tbe  custoiiiH." 

I  have  not  lUKlcrstood  <;ouiisel  to  question  tlie  validity,  under  Ihr 
law  of  nations,  of  the  statutes  of  eitlier  I'iUf^Jand  or  the  United  States, 
commonly  known  as  hovering  acts,  by  which  those  countries  assume 
to  exert  their  autliority  (if  need  be,  emi)loying  force)  beycnnl  tlie  hue  of 
tcriitorial  wat(U's,  wlicn  tluit  becomes  necessary  for  the  protection  of 
her  revenue  against  those  wlio  intend  to  violate  their  customs  laws 
and  regulations.  Tliis  is  done,  to  repeat  the  words  of  Lord 
Chief  Justice  Coelcburn,  in  the  exercise  of  "the  right  of  a  state 
to  take  all  necessary  measures  for  tlie  protection  of  its  territory  and 
riglits  and  the  prevention  of  any  breach  of  its  revenue  laws."  Suppose 
individuals  should  organize  in  England  a  plan  for  smuggling  goods 
into  the  United  States  in  violation  of  its  revenue  law,  and  to  that  end 
should  load  a  vessel  at  Liverpool  with  the  goods  thus  intended  to  be 
introduced  clandestinely  into  the  United  States  and  sail  from  one  of  the 
ports  of  that  country  in  direct  execution  of  their  illegal  scheme.  Would 
any  one  doubt  the  right  of  the  United  States,  if  the  circumstances 
made  that  course  necessary,  to  authorize  the  seizure  of  the  goods  in 
mid  ocean  and  confiscate  them?  Must  the  United  States,  in  such  a 
case,  forbear  to  take  any  steps  whatever  for  the  protection  of  its  rights 
and  its  revenue  until  the  vessel  gets  near  to  its  coasts?  Upon  what 
principle  can  the  right  to  cause  such  seizure  outside  of  territorial  waters 
and  within  the  distance  from  the  shore  fixed  by  hovering  acts,  be  any 
gi-eater  than  that  of  seizing,  under  the  circumstances  stated,  in  mid- 
ocean  ? 

Suppose,  again,  that  a  vessel  laden  with  rags  infected  with  yellow 
fever  were  on  its  way  to  one  of  the  ports  of  the  United  States.  Can  any 
one  doubt  that  the  government  of  that  country  would  be  entitled,  under 
the  law  of  nations,  to  cause  the  seizure  of  the  infected  rags  in  mid  ocean 
and  their  destruction,  if  that  mode  of  proceeding  were,  under  all  the  cir- 
cumstances, necessary  to  protect  its  people  against  the  danger  of  yellow 
fever  ? 

It  seems  to  me  that  tlie  question  as  to  the  extent  to  which  a  nation 
may  go  in  i)rotecting  its  rights  depends  entirely  on  the  circumstances  of 
each  particular  case.  If  the  rights  assailed  are  such  as  the  nation  may 
defend  and  preserve  against  the  wrongful  acts  of  others,  then  it  may 
employ,  at  the  place  ofattacl;  from  ichich  the  injury  proceeds,  certainly,  if 
that  place  he  not  within  the  exclusive  jurisdiction  of  another  potver,  all  the 


204 

means  necessary  to  prevent  the  comniissiDn  of  those  aots.  In  the  case 
before  us  it  appears,  by  overwhcliniii;^'  cvithMicc,  that  if  prohi^ic  sealing 
ciiiitiMues  to  any  material  extent,  the  important  industry  whieh  the 
United  States  has  established  and  maintains,  at  great  expense,  on  the 
Pribilof  Islands,  for  purposes  of  revenue  and  commerce,  and  for  the 
benefit  of  all  countries,  must  perish  by  tlie  acts  of  individuals  ami  as- 
sociations of  individuals  committed  beyond  its  jurisdictional  limits,  on 
tiie  high  seas,  where  the  ships  and  peoples  of  all  nations  are  upon  an 
equality — an  industry  which  has  never  been  interfered  with  until  i)elagic 
sealers  devised  their  barbarous  methods  for  slaughtering  female  seals, 
some  impregnated,  some  heavy  with  young,  and  others  suckling  mothers 
in  search  of  food  for  the  sustenance  of  themselves  and  their  offspring. 
If,  as  already  suggested,  these  acts  are  done  in  the  exercise  of  a  right 
recognized  and  secured  by  the  law  of  nations,  then  they  can  not  be 
prevented  or  restrained  by  the  United  States,  however  injurious  they 
may  be  to  any  business  conducted  within  the  territory  of  that  nation. 
But  if  those  acts  are  not  recognized  and  protected  by  the  law  of  nations; 
if  no  one  can  claim  that  all  the  nations  have  assented  to  the  doing  of  that 
on  the  high  seas  which  uo  single  nation  would  permit  to  be  done  within 
its  own  territory;  in  short,  if  no  one  has  the  right,  for  mere  temporary 
gain,  to  destroy  useful  animals  by  methods  that  will  inevitably  and 
speedily  result  in  the  extermination  of  the  race,  tlien  the  United  States, 
Avhose  revenue  and  commerce  are  directly  invohicd  in  the  preservation  of 
that  race,  may,  consistently  with  the  law  of  nations,  protect  its  interests 
by  preventing  the  commission  of  those  wrongful  acts. 

If  the  views  which  I  have  expressed  are  shared  by  a  majority  of  the 
Arbitrators,  the  answer  to  the  fifth  question  of  Article  VI  of  the  treaty 
should  be 

That  the  herd  of  fur  seals  frequenting  the  islands  of  St.  Paul  and  St. 
George  in  Bering  Sea,  when  found  in  the  ocean,  beyond  the  ordinary 
three-mile  limit,  are  the  property  of  the  United  States,  and  as  long  as 
these  animals  have  the  habit  of  returning  from  their  migration-rctutes 
to,  and  of  abiding  upon,  those  islands,  as  their  breeding  grounds, 
so  that  their  increase  may  be  regularly  taken  there,  and  not  elsewhere, 
without  endangering  the  existence  of  the  race,  that  nation,  in  virtue  of 
its  ownership  of  such  herd  and  islands,  may  rightfully  employ,  for  the 
protection  of  those  animals  against  pelagic  sealing,  such  means  as  the 
law  permits  to  individuals  for  the  i^rotection  of  their  property;  and. 

That  iudei)endently  of  any  right  of  property  in  the  herd  itself,  the 
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United  States,  simply  as  tlio  owner  of  I  he,  fiirsc;!!  iiidiistiy  iii;iiii(;iiiic(l 
by  its  iiutliority  on  tlie  islands  ofSt.  I'aul  and  St.  (leor^e,  and  nnder 
tlie  doctrine  of  self- protection,  may  enii)loy  such  means,  includinj^  force, 
as  may  be  necessary  to  prevent  the  comndssion  of  acts  which  will 
inevitably  result  in  the  speedy  extermination  of  this  race  of  animals, 
the  basis  <d"  that  industry,  while  they  are  in  tlnr  hi^h  seas  beyond  terri- 
torial waters,  and  temporarily  absent  from  their  breeding  grounds  or 
land  home  on  those  islands. 

4. 

coivc;i;rre!vt  Rrcc;iJTiATioivi9. 

The  Tribunal  having  determined  that  the  Government  of  the  ITnited 
States  has  no  authority  or  jurisdiction  in  Bering  Sea,  beyond  the  ordi- 
nary limit  of  territorial  waters,  except  such  as  appertains  ecpially  to  all 
nations,  and  that  it  has  no  right  of  property  in,  nor  any  right  to  pro- 
tect, the  fur  seals  frequenting  its  islands  in  that  sea,  when  they  are 
found  outside  of  the  or<linary  three-mile  limit,  what  is  our  duty  in 
respect  to  Concurrent  Regulations  for  the  protection  and  preservation 
of  these  animals? 

Wo  have  seen  that  by  the  Seventh  Article  of  the  Treaty,  under 
which  the  Tribunal  is  proceeding",  it  is  provided: 

"If  the  determination  of  the  foregoing  questions  as  to  the  exclusive 
jurisdiction  of  the  United  States  shall  leave  the  subject  in  such  position 
that  the  concurrence  of  Great  Britain  is  necessary  to  the  establishment 
of  Eegulations  for  the  proper  ijrotection  and  preservation  of  the  fur 
seal  in,  or  habitually  resorting  to,  the  Bering-  Sea,  the  Arbitrators  shall 
then  determine  what  concurrent  Regulations  outside  the  jurisdictional 
Hunts  of  the  respective  Governments  are  necessary,  and  over  what 
waters  such  Regulations  should  extend,  and  to  aid  them  in  that  deter- 
mination the  report  of  a  Joint  Commission  to  be  appointed  by  the 
respective  Governments  shall  be  laid  before  them,  with  such  other 
evidence  as  either  Government  may  submit. 

"The  High  Contracting  Parties  furthermore  agree  to  cooperate  in 
securing  the  adhesion  of  other  powers  to  such  Regulations." 

It  is  unnecessary  to  determine  whether  the  words  "  foregoing  ques- 
tions" in  this  Article  refer  to  the  questions  specifically  mentioned  in 
Article  VI,  or  to  those  of  a  more  general  character  enumerated  in 
Article  I  of  the  Treaty.  In  either  case,  we  must  proceed  to  consider 
the  subject  of  Regulations;  for,  if  the  United  States  has  no  "exclusive 
jurisdiction"  over  the  waters  traversed  by  these  seals  in  their  annual 
migrations  (as  clearly  it  has  not);  if,  as  the  majority  of  the  Arbitrators 


206 

Lave  declared,  tliat  Nation  does  not  own  this  herd  of  seals  when  they 
are  in  the  Li^^h  seas,  beyond  jurisdictional  limits,  and  can  not,  in 
virtue  of  any  power  it  possesses,  protect  them  against  {)elagic  sealing; 
and  if,  as  the  same  majority  hold,  British  subjects  at  any  time,  or  by 
any  methods  they  choose  to  employ,  may,  when  unrestrained  by  the 
laws  of  their  own  country,  capture  and  kill  these  animals,  while  they 
are  in  the  o[)en  waters  of  the  ocean,  and  without  limit  as  to  the  num- 
bers so  taken,  it  is  too  clear  to  admit  of  discussion  that  the  concurrence 
of  Great  Britain  is  necessary  in  the  establishing  of  regulations  appli- 
cable to  its  own  subjects  and  to  waters  outside  the  jurisdictional  lim- 
its of  the  respective  Governments.  So  that  it  must  now  be  decided 
by  the  Tribunal,  whether  concurrent  regulations  are  necessary  for  "the 
proper  protection  and  preservation"  of  the  seals  while  they  are  in  the 
liigli  seas,  bej'ond  territorial  waters?  If  so,  over  what  waters  shall 
such  regulations  extend,  and  to  what  extent  must  pelagic  sealing  be 
restricted  ? 

If  I  have  not  misapprehended  what  has  been  said  by  Arbitrators 
during  this  Conference,  we  are  all  agreed  that  regulations  of  some  kind 
are  necessary;  indeed,  that  an  adjournment  of  this  Tribunal  witliout 
its  having  prescribed  regulations  "  for  the  proper  protection  and  j)reser- 
vation  of  the  fur  seal  in,  or  habitually  resorting  to,  the  Bering  Sea," 
would  be  regarded  as  a  violation  of  duty  upon  the  part  of  its  members. 

It  has  been  suggested  that  the  Tribunal  is  without  power,  under  the 
treaty,  to  establish  any  regulations  that  will  have  the  effect  to  suppress 
altogether  the  business  of  taking  these  animals,  in  the  high  seas,  by 
the  citizens  of  the  respective  countries  here  represented;  and -that 
the  duty  of  this  Tribunal — it  having  been  decided  that  pelagic  sealing 
is  not  forbidden  by  the  law  of  nations — is  to  prescribe  regulations 
that  will  n(>t  injure,  to  any  material  extent,  much  less  destroy,  the 
business  of  pelagic  sealing.  I  had  occasion,  at  one  of  the  early  sessions 
of  this  Tribunal,  to  express  my  views  as  to  its  powers  or  competency, 
under  the  treaty,  in  respect  to  regulations.  My  opinion  then  was,  and 
is  now,  that  the  Tribunal  has  the  power,  and  is  under  a  duty,  from 
the  discharge  of  which  it  may  not  shrink,  to  prescribe  whatever  regu- 
lations are  necessary  for  the  protection  and  preservation  of  these  seals 
when  in  the  high  seas.  If  that  end  can  not  be  accomplished  otherwise 
than  by  regulations,  which  either  expressly  or  by  their  operation,  pro- 
hibit all  pelagic  sealing,  then  it  is  our  duty  to  prescribe  regulations  of 
that  character. 
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But  it  is  said  that,  as  tho  two  govcnmiciit.s  have  a^noed  "tocoop- 
(uat(5  in  secmiiifjf  the  adhesion  of  otlier  powers  to  such  roj,nilations"  as 
may  be  established,  the  Tribunal  must  do  notliin^-  likely  (o  defeat  any 
effort  tliat  may  be  made  to  obtain  tliis  adliesion  of  otlier  nations.  If 
wo  find  from  the  evidenee — and,  in  my  opinion,  tlie  evideneo  eonclii- 
sively  shows — tliat  tin's  raee  ean  not  be  preserved,  but  will  be  entirely 
destroyed  lor  all  (;()mmercial  purposes  il'  pelagic  sealing  is  permitted  to 
any  material  extent,  then  our  duty  is  to  make  regulations  that  will 
protect  the  race  against  such  an  attack.  We  must  assume  that  civilized 
nations  will  approve  aiul  make  applicable  to  their  peoples  any  regida- 
tions  which  have  for  their  object,  and  which  i>laiiily  will  secure,  tluj 
preservation  of  this  race  for  the  benefit  of  nuiukind.  Surely,  there 
can  uot  be  "proper"  protection  and  preservation  of  these  seals,  when 
in  the  high  seas,  if  the  regiUations  adopted  by  the  Tribunal  admit  of 
pelagic  sealing  to  an  extent  that  will  seriously  endanger  the  existence 
of  the  race.  If  that  mode  of  taking  these  seals  for  use  can  be  permitted 
to  an.extent  that  does  uot  materially  endanger  the  integrity  of  the  race, 
theu  I  conceded  that  to  that  extent — the  Tribunal  having  determined 
the  questions  of  property  aiul  protection  against  the  United  States — it 
may  be  allowed.  I  protest  agaiust  any  interpretation  of  the  treaty 
which  assumes  that  other  nations  will  refuse  to  give  their  support  to 
any  regulations  except  su(;h  as  are  based  upon  a  mere  compromifie,  as 
between  Great  Britain  and  the  United  States,  which  leaves  this  race  of 
animals  unprotected  against  destruction. 

In  view  of  the  diplonuitic  correspoiulence  which  has  been  placed  in 
our  hands,  there  is  ground  for  surprise  at  the  earnestness  with  which 

is  contended  that  other  nations  could  not  be  expected  to  assent  to 
regulations  that  would  sui)press  pelagic  sealing,  and  that  this  Tribunal, 
when  considei-ing  the  subject  of  regulations  applicable  to  the  peoples  of 
the  United  States  and  Great  Britain,  should  permit  the  inquiry  as  to 
what  regulations  are  in  fact  necessary  to  be  controlled  by  conjecture 
as  to  what  might  be  agreeable  to  other  nations  than  those  who  made 
tlie  Treaty.  From  that  correspondence  (some  of  which  is  given  in 
the  margin*),  it  will  distinctly  appear  that  Lord  Salisbury  proposed 

*  What  is  now  the  seventh  arfcit-lo  of  the  Treaty  was  proposed  by  President  Har- 
rison as  early  as  June  25,  1891.     (U.  S.  Case,  Vol.  I,  App.,  319.) 

It  having  been  proposed  that  the  two  Governments  should  sign  the  text  of  the 
seven  artieles  to  bo  inserted  in  the  Arbitration  Agreement,  and  of  the  Joint  Commis- 
sion Article,  as  settled  in  the  diplomatic  correspondence,  in  order  to  record  the 
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to  si;;n  tlie  articles  wliicli  the  two  Governments  ngreod  slionUl  bo 
inserted  in  the  Arbitration  Agreement,  with  a  reservation  that  the 
licgnhitions  wonld  not  become  obligatory  on  Great  Britain  and  the 
United  States  "nntil  they  have  been  accepted  by  the  other  maritime 
powers."  President  Harrison  refused,  through  Mr.  Blaine,  to  permit 
any  such  reservation.    Lord  Salisbury,  subsequently,  stated  that  his 

progresa  made  in  tho  negotiations,  Sir  Julian  Pamicofoto  wrote  to  Mr.  Blaino, 
untlei'  (late  of  November  23,  1891,  expressing  the  a.ssent  of  Lord  Salisbury  to  that 
course.  But  for  tho  purposes  of  obviating  any  doubts  that  might  arise  as  to  the  meaa- 
iu"  of  Article  VII,  Sir  Julian  said,  in  that  letter: 

"His  lordship  understands,  first,  that  the  necessity  of  any  regulations  is  loft  to 
the  Arbitrators,  as  well  as  the  nature  of  those  regulations,  if  the  necessity  is  in  their 
judguicut  proved;  secondly,  that  tho  regulations  will  not  beiome  obligatory  on 
(Jreat  Hritairv  and  tho  United  Statfts  until  they  have  been  acce])ted  by  tho  otlier 
uiaritimo  i^owera.  Otherwise,  as  his  lordship  observes,  tho  two  Goveruuients  would 
be  simply  handing  over  to  others  the  right  of  exterminating  the  seals. 

"I  have  no  doubt  that  you  will  have  uo  dilUculty  in  concurring  in  the  above 
reservations,  and,  subject  thereto.  I  shall  bo  prepared  to  sign  tho  articles  as  pro- 
posed." 

To  this  letter  Mr.  Blaine,  November  27, 1891,  replied : 

"You  inform  me  now  that  Lord  Salisbury  asks  to  make  two  reservations  in  the 
sixth  article.  His  first  reservation  is  that  'the  necessity  of  any  regulations  is  left 
to  the  arbitrators,  as  well  as  the  matter  of  those  regulations  if  the  necessity  is  in 
their  judgment  proved.' 

"  What  reason  has  Lord  Salisbury  for  altering  the  text  of  tho  artiele  to  which  ho 
iK'.d  agreed?  It  is  to  be  presumed  that  if  regulations  are  needed  they  will  be  made, 
if  they  are  not  needed  the  arbitrators  will  not  make  them.  The  agreement  leaves 
the  arbitrators  free  upon  that  point.  The  lirst  reservation,  therefore,  has  no  special 
uieauiug. 

"The  second  reservation  which  Lord  Salisbury  makes  is  that  'the  regulations 
shall  not  become  obligatory  on  Great  Uritaiu  and  the  United  States  until  they  shall 
have  been  accepted  by  the  other  maritime  powers.'  Docs  Lord  Salisbury  mean  that 
the  United  States  and  Great  Britain  shall  refrain  from  taking  seals  until  every  mari- 
time power  joins  in  the  regulations,  or  does  he  mean  that  scaling  shall  bo  resumed 
the  Ist  of  May  next,  and  that  we  shall  proceed  as  before  the  arbitration  until  tho 
regulations  have  been  accepted  by  tho  other  'maritime  powers f 

"  'Maritime  powers'  may  mean  one  thing  or  another.  Lord  Salisbury  <li<l  not  say 
the/jcijicijjrt/ maritime  powers.  France,  Spain,  Portugal,  Italy,  Austria,  Turkey, Russia, 
Germany,  Sweden,  Holland,  Belgium,  are  all  maritime  powers  in  the  sense  that  they 
maintain  a  navy,  great  or  smtiU.  In  like  manner  Brazil,  the  Argentine  Confedera- 
tion, Chile,  Peru,  Mexico,  and  Japan  are  maritime  powers.  It  would  require  a  long 
time,  three  years  at  least,  to  get  tin;  assent  of  all  these  powers.  Mr.  Bayard,  on  the 
19th  of  August,  1887,  ad<lrcssed  Great  Britaiu,  Gcnuauy,  France,  Kussia,  Sweden 
and  Norway,  and  Japan  with  a  view  to  secuiiug  some  regulations  in  regard  to  the 
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Govornniont  would  relaiii  the  ri<;lit  of  raisin;;-  (he  point  su^^fjestod 
"when  thequeHtioiiof  Irani  ing  the  reguhitioiis  came  before  the  Arl)itra- 
tors."  lie  wislied  it  understood  tliat  the  Arbitrators  would  have  (nil 
discretion  in  the  matter,  and  mi;;lit  attacli  "  such  (conditions  to  thcMc;,'- 
ulations  as  tliey  may  <(  priori  jnd<^ii  to  bo  necessary  and  Just  to  the  two 
powers,  in  view  of  the  difficulty  pointed  out."    But  to  this  suggestion 


seals  iu  Bering  Sea.  Fraace,  Japan,  and  Russia  replied  with  languid  indifference; 
Great  Hiitaiu  novor  loplied  in  writing;  Germany  did  not  reply  at  all;  Sweden  and 
Norway  said  the  matter  was  oi  no  interest  to  them.  Thus  it  will  be  again.  Such  a 
j)ropo8iti()n  will  i)o.stpone  the  matter  indefinitely. 

"The  President  regards  Lord  Salislmry's  second  reservation,  therefore,  as  a 
material  change  in  the  terms  of  the  arbitration  agreed  upon  by  this  Government; 
and  ho  instructs  me  to  say  that  he  does  not  (eel  willing  to  taki;  it  into  consideration. 
He  adheres  to  every  point  of  agreement  which  has  been  made  between  the  two 
powers,  according  to  the  text  which  you  furnished,  lie  will  regret  if  Lord  Salis- 
bury shall  insist  on  a  substantially  now  agreement.  He  sees  no  objection  to  sub- 
mitting the  agreement  to  the  priuci])al  maritime  powers  for  their  assent,  but  be  can 
not  agree  that  Great  Britain  and  the  United  States  shall  nuike  their  adjustment 
dependent  on  the  action  of  third  parties  who  have  no  direct  interest  in  the  seal 
fisheries,  or  that  the  settlement  shall  ])e  postponed  until  those  third  parties  see  fit 
to  act." 

Sir  Julian  Pauucofote,  December  1,  1891,  in  acknowledgment  of  Mr.  Blaine's 
letter,  said : 

"As  regards  the  first  reservation.  Lord  Salisbury  observes  that  the  statement  con- 
tained iu  your  note  that  the  clause  leaves  the  arbitrators  free  to  decide  whether 
regulations  are  neeiled  or  not,  assures  tlu;  same  end  as  the  proposed  reservation, 
which  therefore  becomes  unnecessary  and  may  bo  put  aside. 

"  With  respect  to  the  second  reservation,  his  lortlship  states  that  it  was  not  the 
intention  of  Her  Majesty's  Governmeut  to  defer  putting  into  practical  execution  any 
regulations  which  the  arbitrators  may  prescrib*}.  Its  object  is  to  jireveut  the  fur- 
seal  fishery  iu  Bering  Sea  from  being  placed  at  the  mercy  of  some  third  power. 
There  is  nothing  to  prevent  such  third  power  (Russia,  for  instance,  as  the  most 
neighboring  nation),  if  unpledged,  from  stepi)ing  iu  and  securing  the  fishery  at  the 
very  seasons  and  in  the  very  places  which  may  be  closed  to  the  sealers  of  Great 
Britain  and  the  United  States  by  the  regulations. 

"  Great  circumspection  is  called  for  in  this  direction,  as  British  and  American 
sealers  might  recover  their  freedom  and  evade  all  regulations  by  simply  hoisting  the 
flag  of  a  nonadheriug  power. 

"How  is  this  difficulty  to  be  met?  Lord  Salisbury  suggests  that  if,  after  the 
lapse  of  one  year  from  the  date  of  the  decree  of  regulations,  it  shall  appear  to  either 
Government  that  serious  injury  is  occasioned  to  the  fishery  from  the  causes  above 
mentioned,  tbe  Government  complaining  may  give  notice  of  the  suspension  of  the 
regulations  during  the  ensuing  year,  and  iu  such  case  the  regulations  shall  be  sus- 
pended until  arrangements  are  made  to  remedy  the  complaint. 

"Lord  Salisbury  further  proposes  that,  in  case  of  any  dispute  arising  between  tho 
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President  Harrison  refused  his  assent,  and  expressly  denied  the  right 
of  the  British  Governuieut  to  appeal  to  the  Arbitrators  to  decide  any 
point  not  embraced  in  the  articles  of  Arbitration.  Mr.  BUiine,  speak- 
ing for  the  President,  announced  his  willingness  to  sign  the  articles  of 
agreement  "without  any  reservation  whatever."  And  the  representa- 
tive of  Great  Britain  at  Washington,  by  the  direction  of  Lord  Salis- 

two  Governments  as  to  the  gravity  of  the  injury  caused  to  the  fishery  or  as  to  any 
other  fact,  the  question  in  controversy  shall  he  referred  for  decision  to  a  British  and 
an  American  admiral,  who,  if  they  should  he  unable  to  agree,  may  select  an  umpire. 

"  Lord  Salisbury  desires  me  to  ascertain  whether  some  provision  of  the  above 
nature  would  not  meet  the  views  of  your  Government." 

Mr.  Blaine,  under  date  of  December  2,  1891,  in  reply: 

"The  President  is  unable  to  see  the  danger  which  Lord  Salisbury  apprehends  of  a 
third  nation  engaging  in  taking  seals  regardless  of  the  agreement  between  Great 
Britain  and  the  United  States.  The  dispute  between  the  two  nations  has  now  been 
in  progress  for  more  than  five  years.  During  all  this  time,  while  Great  Britain  was 
maintaining  that  the  Bering  Sea  was  open  to  all  comers  at  any  time  as  of  right, 
not  another  European  nation  has  engaged  in  sealing. 

"A  German  vessel  once  made  its  appearance  in  Bering  Sea,  but  did  not  return, 
beinf  satisfied,  I  suppose,  that  at  the  great  distance  they  have  to  sail,  the  Germans 
could  not  successfully  engage  in  sealing.  Russia,  whose  interference  Lord  Salisbury 
seems  to  specially  apprehend,  will  not  dissent  from  the  agreement,  because  such  dis- 
sent would  put  to  hazard  her  own  sealing  property  in  the  Bering  Sea.  On  the  con- 
trary, we  may  confidently  look  to  Kussia  to  sustain  aud  strengthen  whatever  agree- 
ment Great  Britain  and  the  United  States  may  conjointly  ordain. 

"It  is  the  judgment  of  the  President,  therefore,  that  the  apprehension  of  Lord 
Salisburv  is  not  well  grounded.  He  believes  that,  however  the  arbitration  between 
Great  Britain  aud  the  United  States  may  terminate,  it  will  be  wise  for  the  two 
nations  to  unite  in  a  note  to  the  principal  powers  of  Europe,  advising  them  in  full 
of  what  has  been  done  find  confidently  asking  their  approval.  He  does  not  believe 
that,  with  full  explanation,  any  attempt  will  be  made  to  disturb  the  agreement. 
If  contrary  to  his  firm  belief,  the  agreement  shall  be  disturbed  by  the  interference 
of  a  third  power,  Great  Britain  and  the  United  States  can  act  conjointly,  and  they 
can  then  far  better  agree  upon  what  measure  may  be  necessary  to  prevent  the 
destruction  of  the  seals  than  they  can  at  this  time. 

"The  President  hopes  that  the  arbitration  between  Great  Britain  and  the  United 
States  will  be  allowed  to  proceed  ©n  the  agreement  regularly  aud  promptly.  It  is 
of  great  consequence  to  both  nations  that  the  dispute  be  ended,  and  that  no  delay 
be  caused  by  introducing  new  elements  into  the  agreement  to  which  both  nations 
have  given  their  consent." 

Sir  Julian  Paunceforte,  December  8,  1891: 

"The  Marquis  of  Salisbury,  to  whom  I  telegraphed  the  contents  of  your  letter  of 
the  2d  instant  on  the  subject  of  the  sixth  article  of  the  proposed  Bering  Sea  Arbi- 
tration agreement,  is  under  the  impression  that  the  President  has  not  rightly  under- 
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bury,  signed  tlioni,  distinctly  stating  tbat  they  \rere  signed  as  proponed 
in  Mr.  Blaine's  note,  that  is,  "  ivitlvout  any  reservation  whatever^  And, 
now,  it  is  contended  that  while  tliis  Tribunal  may  not  make  the  adhe- 
sion of  other  maritinic,  powers  to  our  IJegnlations  a  condition  iirecedcnt 
to  their  being  obligatory  upon  the  United  States  and  (ireat  Britain,  it 
may,  nevertheless,  properly  refnse  to  prescribe  regulations  that  will 

stood  his  lordship's  approhonsion  with  reference  to  the  regulations  to  be  made  by 
the  Arbitratois  uiKhn-  that  article.  His  foar  in  not  that  the  other  powers  will  reject 
the  rcjruhit  ions,  but  tliat  tliey  will  refuse  to  allow  the  arrest  by  i.ritisji  and  Amer- 
ican cruisers  of  ships  under  their  (laj;  which  nuiy  enj^ago  in  the  fur  seal  fishery  in 
violation  of  the  regulations.  Such  refusal  is  highly  probable  in  view  of  the 
jealousy  which  exists  as  to  the  right  of  search  on  the  high  seas,  and  the  consequence 
juust  inevitablv  be  that  during  the  close  season  sealing  will  go  on  under  otlier 
flags. 

"It  can  not  be  the  intention  of  the  two  Govcrnmeut.s,  in  signing  the  proposed 
agreement,  to  arrive  at  such  a  result. 

"I  do  not  understand  you  to  dispute  that  should  such  a  state  of  things  arise  the 
agreement  must  collapse,  as  the  two  Governments  could  not  be  expected  to  enforce 
on  their  respective  national  regulations  which  are  violated  under  foreign  flags  to 
the  serious  injury  of  the  fishery. 

"I  hope,  therefore,  that  on  further  consideration  the  President  will  recognize  the 
importance  of  arriving  at  some  understanding  of  the  kind  suggested  in  my  note  of 
the  1st  instant." 

Mr.  Blaine,  December  10, 1891,  in  reply  : 

"In  reply  to  your  note  of  the  8th  instant  I  have  the  following  observations  to 
make : 

"First.  Ever  since  the  Bering  Sea  question  has  been  in  dispute  (now  nearly  six 
years)  not  one  ship  from  France  or  Geruiany  has  ever  engaged  in  sealing.  This 
affords  a  strong  presumption  that  none  will  engage  in  it  in  the  future. 

"A  still  stronger  ground  against  their  taking  part  is  that  they  can  not  afford  it. 
From  France  or  Germany  to  Bering  Sea  by  the  sailing  line  is  nearly  20,000  miles,  and 
they  would  have  to  make  the  voyage  with  a  larger  ship  than  can  be  profitablj-  em- 
ployed in  scaling.  They  would  have  to  start  from  home  the  winter  preceding  the 
sealing  season,  and  risk  an  unusually  hazardous  voj^age.  When  they  reach  the  fish- 
ing grounds  they  have  no  territory  to  which  they  could  resort  for  any  purpose. 

"Third.  If  we  wait  until  wo  get  France  to  agree  that  lier  ships  shall  be  searched 
by  American  or  British  cruisers  we  will  wait  until  the  last  seal  is  taken  in  Bering 
Sea. 

"Thus  much  for  France  and  Germany.  Other  European  countries  have  the  same 
disabilities.  Russia,  cited  by  Lord  Salisbury  as  likely  to  embarrass  the  United 
States  and  England  by  interference,  I  should  regard  as  an  ally  and  not  an  enemy. 
Nor  is  it  probable  that  any  American  country  will  loan  its  flag  to  vessels  engaged  in 
violating  the  Bering  Sea  regulations. 

"To  stop  the  arbitration  a  whole  month  on  a  question  of  this  character  promises 
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suppress  or  materially  diminish  pelagic  sealing,  however  necessary 
such  regulations  maybe  for  the  protection  and  preservation  of  this  race 
of  animals,  if,  in  view  of  all  the  probabilities  of  the  situation  we  con- 
jecture— it  can  be  nothing  more  than  conjecture — that  other  nations 
will  not  approve  them.  This  would  enable  Great  Britain  to  accomplish 
precisely  what  it  could  have  accomplished  had  it  been  permitted  to 
sign  the  Treaty  with  a  reservation  of  authority  for  the  Arbitrators  to 
make  the  assent  of  the  maritime  powers  a  condition  of  our  regulations, 

ill  for  its  success.  Some  other  less  important  question  even  than  this,  if  it  can  be 
found,  may  probably  be  started.  The  eft'ect  can  only  bo  to  exhaust  tlie  time  allotted 
for  arbitration.  We  must  act  mutually  on  what  is  probable,  not  on  what  is  re- 
motely possible. 

"The  President  suggests  again  that  the  proper  mode  of  proceeding  is  for  regula- 
tions to  be  agreed  upon  between  the  United  States  and  Great  Britain  and  then  sub- 
mitted to  the  principal  maritime  powers.  That  is  an  intelligent  and  intelligible 
process.  To  stop  now  to  consider  the  regulations  for  outside  nations  is  to  indefi- 
nitely postpone  the  whole  question.  The  President,  therefore,  adheres  to  his  ground 
first  announced,  that  we  must  have  the  arbitration  as  already  agreed  to.  He  sug- 
gests to  Lord  Salisbury  that  any  other  process  aiight  make  the  arbitration  imprac- 
ticable within  the  time  8])ecilied." 

Sir  Julian  Pauncefote,  under  date  of  December  11,  1891 : 

"I  have  the  honor  to  inform  you  that  I  telegraphed  to  the  Marquis  of  Salisbury 
the  substance  of  your  note  of  yesterday  respecting  the  sixth  article  of  the  proposed 
Boring  Sea  arbitration  agreement,  and  that  I  have  received  a  reply  from  his  lord- 
ship to  the  following  eflfect:  In  view  of  the  strong  opinion  of  the  President,  reiter- 
ated in  your  note  of  yesterday,  that  the  danger  appreliended  by  Lord  Salisbury,  and 
explained  in  my  note  of  the  8th  instant,  is  too  remote  to  justify  the  delay  which 
might  be  incurred  by  guarding  against  it  now,  his  lordship  will  yield  to  the  Presi- 
dent's appeal  and  not  press  for  further  discussion  at  this  stage. 

"Her  Majesty's  Government  of  course  retain  the  right  of  raising  the  point  when 
the  question  of  framing  the  regulations  comes  before  the  arbitrators,  and  it  is  under- 
stood that  the  latter  will  have  full  discretion  in  the  matter,  and  may  attach  such 
conditions  to  the  regulations  as  they  may  a  priori  judge  to  bo  necessary  and  just  to 
the  two  powers  in  view  of  the  dilliculty  pointed  out. 

"With  the  above  observations  Lord  Salisbury  has  authorized  me  to  sign  the  text 
of  the  seven  articles  and  of  the  joint  commission  article  referred  to  iu  my  note  of 
the  23d  ultimo,  and  it  will  give  me  much  pleasure  to  wait  upon  you  at  the  State 
Department  for  that  purpose  at  any  time  you  may  appoint." 

Mr.  Blaine,  December  14,  1891,  in  reply : 

"I  have  the  honor  to  advise  you  that  I  submitted  your  note  of  the  11th  instant  to 
the  President.  After  mature  deliberation  he  has  instructed  mo  to  say  that  he  objects 
to  Lord  Salisbury's  making  any  reservation  at  all,  and  that  he  cannot  yield  to  him 
the  right  to  appeal  to  the  arbitrators  to  decide  any  point  not  embraced  in  the  arti- 
cles of  arbitration.    The  President  does  not  admit  that  Lord  Salisbury  can  reserve 
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whether  self-executing  or  not,  becoming  obligatory  upon  Great  Britain 
and  the  United  States.  I  can  not  b(0i(5ve  tluit  tills  Tribunal  will  pro- 
ceed upon  any  such  ground  as  that  now  suggested  by  the  Counsel  for 
Great  Britain. 

During  the  argument  much  was  said  about  the  mode  in  which  the 
business  of  taking  fur  seals  on  the  LMibilof  islands  had  been  conducted 
by  the  licensees  of  the  United  States.    It  was  said  then,  and  the  sug- 

thc  iif;ht  in  any  way  to  affect  the  decision  of  the  arbitrators.  We  understand  that 
tlie  arbitration  is  to  proceed  on  the  seven  i)oints  which  are  contained  in  the  articles 
which  yoii  and  I  certify  were  tho  very  points  agreed  upon  l)y  tlie  two  (iovernraents. 

"For  fjord  Salisbury  to  claim  the  right  to  submit  this  iu;w  i)oint  to  tho  Arbitra- 
tors is  to  entirely  change  tho  arbitration.  The  President  might,  in  like  manner, 
submit  several  questions  to  the  Arbitrators,  and  thus  enlarge  the  subject  to  such  an 
extent  that  it  would  not  be  the  same  arbitration  to  which  wo  have  agreed.  T!ie 
President  claims  the  right  to  have  the  seven  points  arbitrated,  and  respectfully 
insists  that  Lord  Salisbury  shall  not  change  their  meaning  in  any  particular.  The 
mutters  to  be  arbitrated  must  bo  distinctly  understood  before  the  Arbitrators  are 
chosen.  And  after  an  arbitration  is  agreed  to,  neither  of  tho  parties  can  enlarge  or 
contract  its  scope. 

"I  am  prepared  now,  as  I  have  been  heretofore,  to  sign  tho  articles  of  agreement 
without  any  reservation  whatever,  and  for  that  purpose  I  shall  bo  glad  to  have  you 
call  at  the  State  Department  on  Wednesday  the  16th  instant,  at  11  o'clock  a.  m." 

Sir  Julian  Pauncefote,  December  17, 1891 : 

"I  have  tho  honor  to  inform  you  that  I  convoyed  to  tho  Marquis  of  Salisbury,  by 
telegram,  tho  substance  of  your  noteof  tlio  14th  instant,  respecting  the  sixth  article 
of  tho  proposed  Boring  Soa  Arbitration  agreement,  and  that  I  have  received  a  reply 
from  his  lordship  in  tho  following  souse: 

"Lord  Salisbury  is  afraid  that,  owing  to  the  difficulties  incident  to  telegraiihic 
conmninioations,  ho  has  been  imperfectly  understood  by  the  President.  He  con- 
sented, at  tlu>  President's  request,  to  defer  for  tho  present  all  further  discussion  as 
to  what  course  tho  two  Governments  should  follow  in  the  event  of  the  regulations 
prescribed  by  the  Arbitrators  being  evaded  by  a  change  of  flag.  It  was  necessary 
that  in  doing  so  ho  sliouM  guard  himself  against  the  supposition  that  by  such  con- 
sent he  had  narrowed  tho  rights  of  tho  contending  parties  or  of  tlie  Arbitrators  under 
the  agreement. 

"But  in  tho  communication  which  was  embodied  in  my  note  of  the  11th  instant, 
his  lordship  made  no  reservation,  as  the  President  seems  to  think,  nor  was  any  such 
word  used.  A  reservation  would  not  be  valid  unless  assented  to  by  the  oth«r  side, 
and  no  such  assent  was  asked  for.  Lord  Salisbury  entirely  agrees  with  the  Presi- 
dentin  his  objection  to  any  point  being  submitted  to  the  Arbitrators  which  is  not 
embraced  in  the  agreement  and,  in  conclusion,  bis  lordship  authorizes  me  to  sign 
the  articles  of  the  arbitration  agreement,  as  proposed  at  the  close  of  yonrnote  under 
reply,  whenever  you  may  be  willing  to  do  so."    (U.  S.  Case,  vol.  1,  App.  339  to  345). 
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gestion  has  been  repeated  here,  that  the  present  depleted  condition  of 
this  race  is  due  hirgcly,  if  not  principally,  to  unreasonably  large  drafts 
made,  for  many  years  past,  upon  male  seals  while  they  were  on  the 
breeding  grounds,  whereby  vast  numbers  of  that  sex,  competent  for 
service,  aud  which  ought  to  have  been  preserved  for  purposes  of  repro- 
duction, have  been  killed.  This  suggestion  is  unsup])orted  by  any  fair 
view  of  the  evidence.  What  has  been  said  on  that  subject  by  some  wit- 
nesses, notably  by  Prof.  Elliott,  is  in  gross  exaggeration  of  the  facts. 
No  comidaint  can  be  justly  made  of  the  rules  that  have  been  prescribed 
by  the  United  States  in  regulation  of  the  taking  of  these  seals  on  the 
islands.  And  it  nmst  be  conceded  that  those  rules,  if  observed,  do  not 
admit  of  the  taking  of  an  undue  proportion  of  males.  The  killing  of 
female  seals  on  the  islands  is  absolutely  prohibited.  While  in  part  icular 
years  there  was  mismanagement  to  some  extent  on  the  islands,  nothing 
done  or  omitted  to  be  done  there,  at  any  time  within  the  past  lifteen  or 
twenty  years,  accounts  for  the  recent  and  extraordinary  diminution  in 
the  number  of  seals  frequenting  those  islands  during  the  breeding  sea- 
son. There  is,  in  my  judgment,  no  possible  escape  from  the  conclusion 
that  such  diminution  is  the  direct  result  of  pelagic  sealing. 

What  has  or  has  not  been  done  or  omitted  on  the  islands,  or  what 
may  hereafter  be  done  there,  can  not  be  made  an  element  in  the  i)resent 
inquiry.  This  Tribunal  has  no  authority  to  deal  with  the  management 
of  the  seals  while  at  their  breeding  grounds  on  the  islands  of  St.  Paul 
aud  St.  George,  any  more  than  with  the  mode  of  taking  them  within 
the  territorial  waters  of  Canada.  The  United  States  would  never  have 
submitted  to  this  or  to  any  other  Tribunal  a  question  involving  its 
complete  control  over  these  seals  while  on  its  islands  or  within  its  ter- 
ritorial Avaters.  It  would  not  brook  any  interference  with  the  authority 
which  appertains  to  it  within  its  own  territorial  limits.  Proper  respect 
for  the  Government  of  that  nation  compels  us  to  assume  that  it  has 
the  desire  to  correct,  and  will  correct,  any  abuses  that  have  existed, 
or  that  may  hereafter  exist,  in  the  conduct  of  the  fur  seal  industry 
on  the  Pribilof  Islands;  just  as  we  must  assume,  that  the  Govern- 
ments of  Great  Britain  and  of  Canada,  after  this  Tribunal  has  made 
its  award,  will  projierly  control  the  taking  of  seals  within  territorial 
waters. 

The  two  nations  here  represented  took  care  to  exclude  from  the  con- 
sideration of  this  Tribunal  all  matters  aflecting  their  sovereign  authority 
within  jurisdictional  limits,  and  therefore  restricted  inquiry  touching 
the  proper  protection  and  preservation  of  these  seals  "  to  concurrent 
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regulations  outside  tlio  juris(li(5tioniil  limits  of  the  respective  Govern- 
uicuts."  Tlie  iir(;levun('/y,  wlicn  considorinj;"  the  su)>ject  of  i«'<^uliitionK, 
of  any  inquiry  as  to  what  has  been  done  or  omitted  to  be  done  on  tlie 
islands,  is  apparent  in  view  of  one  fact  clearly  established  by  the  (;vi- 
dence,  namely:  That  pelagic  sealing  to  any  material  extent — that  is,  to 
such  extent  as  will  be  profitable,  to  sealers — will  si)ecdily  externiinat(} 
tUlHViWii^eveiiif  the  taking  of  seals  is  entirely  suspended  on  the  islands^ 
and  the  United  States  should  expend  time  and  money  in  protecting  the 
seals  during  the  breeding  season,  in  order  simply  that  pelagic  sealers 
may  not  be  disturbed  in  their  occupation  of  killing  suc^kling  females 
while  in  the  ocean  in  searcli  of  food  for  the  sustenance  of  themselves 
and  their  young,  or  in  their  business  of  capturing  and  cutting  open 
the  bodies  of  mother  seals,  heavy  with  young,  and  throwing  the  unborn 
pups  into  the  ocean. 

Our  manifest  duty  is  to  inquire  what,  under  the  evidence,  is  the 
effect  of  pelagic  sealing,  in  and  of  itself;  and,  according  to  the  result  of 
that  inquiry  and  witliout  any  reference  whatever  to  what  has  occurred 
or  may  occur  on  the  ishinds  in  respect  of  this  raee  of  animals,  and 
without  regard  to  the  special  interests  either  of  the  United  States  or 
of  pelagic  sealers,  we  should  establish,  or  by  our  award  impose  upon 
the  two  nations  here  represented  the  duty  of  establishing,  such  regu- 
lations, "outside  the  jurisdictional  limits  of  the  respective  Grovern- 
ments  "  as  are  necessary  for  the  proper  i)rotection  and  preservation  of 
this  herd  of  fur  seals.  Anything  less  froni  this  Tribunal  will  shake  the 
confidence  of  the  world  in  the  efficacy  of  arbitration  as  a  means  of  com- 
posing differences  between  nations  in  respect  to  matters  of  great  mo- 
ment and  interest. 

I  now  come  to  the  important  practical  question  as  to  what  regula- 
tions, in  view  of  all  the  evidence,  are  necessary  for  the  proper  protec- 
tion and  preservation  of  this  herd  of  seals. 

We  have  seen  that  these  seals  begin  to  leave  the  islands  in  Septem- 
ber, and  by  November  substantially  all  of  them  are  in  the  North  Pacific 
Ocean,  south  of  the  Aleutian  Islands.  During  December  they  may  be 
found  off  the  coasts  of  the  United  States,  north  of  the  35th  degree  of 
north  latitude.  In  January  they  turn  their  faces  northward,  and  move, 
generally  in  small  schools  or  bands,  along,  but  some  distance  from,  the 
coasts  of  the  United  States  and  British  Columbia.  Those  in  advance 
go  through  the  passes  of  the  Aleutian  Islands,  on  their  way  back  to  the 
Pribilof  Islands,  early  in  June.    They  are  moving  through  those  passes 
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(luring  tl)C  whole  of  that  month.  By  the  1st  or  10th  of  July,  the  entire 
herd  has  left  the  Xorth  Pacific  and  reassend)led  at  their  breeding 
grounds  on  the  islands  of  St.  Paul  aiul  St.  George.  As  soon  as  the 
mother  seals  reach  the  islands,  or  within  a  very  few  days  thereafter,  they 
give  birth  to  their  pups,  and  take  i)()sition  with  the  bulls  by  whom  they 
have  been  appropriated.  According  to  the  evidence,  the  pups  require 
sustenance  from  their  mothers  for  about  eight  or  ten  weeks.  During 
that  period,  say,  during  July  and  August,  the  mother  seals,  in  vast 
numbers,  go  out  into  the  sea,  in  every  direction,  often  to  the  distance  of 
100  and  150  miles,  in  quest  of  food  to  sustain  themselves  and  their  young. 
Seals  have  been  taken  iu  the  iJ^orth  Pacific  in  January,  February,  and 
March,  but  not  to  any  great  extent.  Tiie  opportunity  for  taking  them 
improves  as  the  season  advances.  The  last  half  of  Ai)ril  and  the 
months  of  May  and  June  are  favorable  for  pelagic  sealing,  particularly 
the  two  mouths  last  named.  In  Bering  Sea  the  months  of  July  and 
August  are  also  very  favorable  for  seal  hunting.  While  seals  may  be 
taken  in  that  sea  during  September,  it  is  not,  as  a  general  rule,  profit- 
able to  pursue  the  business  there  after  August,  or,  at  any  rate,  after 
the  middle  of  September.  The  principal  mischiefs. from  pelagic  sealing 
have  come  from  the  killing  of  the  seals  in  Maj'  and  June,  in  the  Xorth 
Pacific,  while  the  herd  is  moving  northward  to  their  land  home,  and 
from  the  killing  in  July  and  August,  in  Bering  Sea,  of  breeding  females 
which  have  left  their  pups  on  the  islands  for  a  time  and  gone  into  the 
sea  in  search  of  food. 

Our  attention  has  been  called  to  various  schemes  of  regulations.  In 
1888  Mr.  Bayard  proi)osed  a  closed  season  for  the  period  between  April 
15  and  November  1  of  every  year,  during  which  the  citizens  or  sub- 
jects of  the  United  States  and  Great  Britain  should  be  prevented  from 
killing  fur-seals  with  firearms  or  other  destructive  Aveapous,  "  north  of 
50°  of  north  latitude,  and  between  100°  of  longitude  west  and  170=^  of 
longitude  east  of  Greenwich."  But  a  much  better  scheme  was  agreed 
upon,  provisionally,  as  a  basis  of  negotiations,  at  the  conference  subse- 
quently held,  in  London,  April  10,  1888,  between  the  representtvtives  of 
the  United  States,  Great  Britain,  and  Russia.  By  that  scheme,  if  it 
had  been  i^ut  into  operation,  a  closed  season,  extending  from  April  15 
to  i!^ovember  1  would  have  been  established,  during  which  no  seals  could 
be  killed  in  ^^the  sea  between  America  and  Russia,  north  of  the  47°  of  lat- 
itudeP  But  this  scheme  failed  of  ado])tion  because  of  the  intervention 
and  protest  of  Canada^  which  was  effectual  to  prevent  Lord  Salisbury 
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from  adlicriii^'  to  it  aa  n  final  .sotth'-iiicnl  of  tlio  controversy.  At  a  later 
stiif^eoftlic  ncf^otiations  between  tlie  United  .States  Jind  (ireat  JJritaiii, 
Mr.  Blaino  expressed  the  willingness  of  the  United  States  to  aecept 
a  settlement  upon  the  basis  of  a  /one  of  20  marine  leii^nes,  williin  wliicli 
no  ship  shonld  hover  aronnd  the  islands  of  St.  Panl  and  St.  (ieorge 
from  the  ir>th  of  May  to  the  15th  of  October  of  each  y<jar.  U.  S.  Cane, 
Vol.  J,  App.,  284. 

It  is  said  that  the  scheme  of  regulations  now  proposed  by  the  United 
States  is  far  more  stringent  than  that  proposed  by  IMr.  Bayard  and 
Mr.  Blaine,  on  behalf  of  the  United  States.  That  is  true.  But  it 
should  be  remembered  that  at  the  time  the  schemes  of  Mr.  Bayard 
and  Mr.  Blaine  were  proposed,  the  facts  of  seal  life  were  not  so  well 
known  as  noAV,  so  full  have  been  the  recent  investigations  made  by 
the  two  Governments,  with  direct  reference  to  the  present  controversy, 
and  for  the  purpose  of  ascertaining  what  was  required  in  order  to 
preserve  this  race  of  animals  from  extermination.  In  view  of  the 
fuller  knowledge  all  now  have  on  the  subject,  no  one  would  be  so 
wanting  in  frankness  as  to  say  that  this  race  of  useful  animals  could 
possibly  survive  pelagic  sealing  under  the  scheme  proposed  by  Mr. 
Bayard,  or  under  that  proposed  by  Mr.  Blaine.  While  the  British 
Government  has  contrasted,  to  the  disadvantage  of  the  United  States, 
the  scheme  now  proposed  by  the  latter,  with  the  propositions  made 
by  Mr.  Bayard  and  Mr.  Blaine,  the  United  States  Government  con- 
trasts, to  the  disadvantage  of  Great  Britain,  the  scheme  now  pro- 
posed by  Her  Britannic  Majesty  with  that  acceded  to,  provisionally, 
by  Lord  Salisbury  in  1888.  I  .am  of  opinion  that  the  determination 
of  the  question  before  us  should  not  depend  upon  considerations  of 
this  kind.  It  is  of  no  consequence,  in  the  present  inquiry,  that  the 
respective  governments  were  willing,  at  one  time,  to  accept  regulations 
different  from  those  now  proposed.  We  must  determine  the  question  of 
regulations  in  the  light  of  the  facts  now  disclosed.  If  we  prescribe 
regulations  that  are  inadequate,  we  Avill  not  stand  acquitted  in  our  own 
consciences,  or  before  the  world,  by  the  circumstance  that  that  which 
is  done  may  have  been  approved  by  the  two  Governments  or  either  of 
them  at  sometime  in  the  past,  when  the  facts  were  not  fully  developed. 

At  a  former  meeting  of  this  Tribunal  I  presented  a  scheme  of  reg- 
ulations which,  in  the  judgment  of  my  colleague.  Senator  Morgan,  and 
myself,  are  adequate  for  the  pr()i)er  protection  and  preservation  of  these 
seals  outside  the  juiisdictional  limits  of  the  respective  Governinents. 
That  scheme  provides  that  no  citizen  or  subject  of  either  country  should 
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kill,  capture,  or  pursue  tLese  fur  seals  anywhere  in  tlie  waters  of 
Bering  Sea  or  of  the  North  Pacilic,  Ocean,  outside  the  jurisdictional 
limits  of  the  respective  governments,  north  of  the  35^  of  north  lati- 
tude (south  of  which  this  herd  have  never  been  known  to  go  in  its 
migrations)  and  east  of  the  180^  of  longitude  from  Greenwich.  It  also 
provides  that  olTending  vessels  may  he  seized  by  the  naval  or  duly- 
commissioned  ollicers  of  either  Government,  and  handed  over,  as  soon 
as  practicable,  to  the  authorities  of  the  nation  to  which  they  respec- 
tively belong,  to  be  dealt  with  by  tliat  nation — the  witnesses  and  proof 
necessary  to  establisli  tlie  offense  or  to  disprove  the  same  being  also 
sent  with  the  vessel  seized.  It  further  provides  that  every  i)erson 
guilty  of  violating  these  regulations  should,  for  each  ottense,  be  fined 
not  less  than  $200  nor  more  than  $1,000,  or  imprisoned  not  more  than 
six  months,  or  both ;  such  vessels,  their  tackle,  api)arel,  furniture,  and 
cargo  to  be  forfeited  and  condemned. 

Only  regulations  of  this  character,  which  prohibit  pelagic  sealing 
altogether,  in  all  the  waters  traversed  by  these  seals,  will,  in  my 
judgment,  make  the  preservation  of  this  race  of  animals  absolutely 
certain.  Of  course,  a  closed  season,  covering  all  of  such  waters  and  all 
the  months  of  the  year  when  the  weather  admits  of  pelagic  sealing, 
will  give,  practically,  the  same  security  as  regulations  of  a  prohibitory 
character  covering  the  whole  year. 

(Mr.  Justice  Harlan  hero  entered  upon  an  examination  of  the  evidence  in  detail  for 
the  purpose  of  showing  that  he  had  not  overstated  the  effect  of  pelagic  sealing  upon 
the  Pribilof  herd  of  seals.  He  read,  at  length,  from  the  depositions,  reports,  tables 
of  figures,  etc.,  introduced  by  the  respective  Governments,  to  show  the  disastrous 
results  of  pelagic  sealing.  It  is  unnecessary  to  encumber  this  opinion  with  the 
details  of  the  evidence  to  which  he  referred. 

When  the  subject  of  Regulations  was  under  consideration  in  the  Conference,  Mr. 
Justice  Harlan  offered  the  following  resolution,  as  embodying  the  views  of  Senator 
Morgan  and  himself  on  the  question  of  the  competency  of  the  Tribunal: 

"Eesolved,  That  the  ])nrpose  of  Article  VII  of  the  Treaty  is  to  secure  in  any  and 
all  events,  the  proper  protection  and  ijreservation  of  the  herd  of  seals  frequenting 
the  Pribilof  Islands;  and  in  the  framing  of  Regulations,  under  the  Treaty,  no  ex- 
tent of  pelagic  sealing  should  be  allowed  which  will  seriously  cudanger  the  accom- 
plishment of  that  end." 

He  subsequently  presented,  with  the  concurrence  of  Senator  Morgan,  the  following 
motion : 

"This  Tribunal  has  power,  and  it  is  its  duty,  under  the  Treaty,  to  prescribe  such 
concurrent  Regulations,  covering  the  v^aters,  outside  the  jurisdictional  limits  of  the 
two  countries,  of  both  Bering  Sea  and  the  North  Pacific  Ocean,  traversed  by  the  fur 
seals  in,  or  habitually  resorting  to,  Bering  Sea,  as  may  he  found  necessary  for  tlie 
proper  protection  and  preservation  of  such  seals,  even  if  such  Regulations,  when 
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Hanotioiicd  by  tlie  logiHliition  of  t1u>  two  Cjli)vcrnrnciiiH,  wlioiild,  hy  rfiaaon  of  tlicir 
(^xl)^<^sH  pioviHious,  or  by  tlieir  i)ra(!ticiil  opoiatioii,  result  in  jtrcviMitiiit;  ilio  Inintinjj 
a,iul  tiikiiijf  of  tlu^Ho  Hcal.s  dnriii;^  tlio  Hcasons  when  tbo  cuntlition  of  said  waters 
admits  of  fur  sealH  Ixiini;  laiic-n  by  i)cla;(i(;  Keabns.") 

The  schoiuo  proposed  by  inyHclf  may  be  objected  to  upon  the  ground 
tliat  the  reo-uhitions  whicli  it  einlK)dies  are  8elf-exe(;utino-,  whereas  it  is 
argued  tliis  Tribunal  lias  only  the  power  to  recommend  tlie  adoption  of 
regulations,  leaving  it  to  the  two  (lovcrnnients  to  enforce  tliem  by  legis- 
lation. 1  do  not  assent  to  this  view  of  the  conipeten(;y  of  this  Tribunal. 
The  two  (iovernments  contemidated,  and  we  are  so  informed  by  the 
Treaty,  that  tlie  result  of  our  proceedings  should  be  considered  "as  a 
full,  perfect,  and  linal  settlement  of  all  the  questions  referred  to  the 
Arbitrators."  (Article  XIV.)  Our  final  decision  or  award,  when  made, 
will  become,  in  legal  eftect,  a  part  of  the  Treaty,  as  much  so  as  if  it  was 
embodied  in  it.  But  the  Treaty,  when  thus  perfe(;ted,  will  not  b(i  a  full, 
perfect,  and  final  settlement  of  the  controversy,  if  the  decision  or  award 
is  so  framed  as  to  amount  to  nothing  practically  until  the  two  nations 
shall  have  had  further  negotiations  and  agreed  upon  such  additional 
concurrent  legislation  as  will  be  required  in  order  that  the  award  shall 
become  operative  for  the  proper  protection  and  preservation  of  this  race. 
I  find  nothing  in  the  Treaty  looking  to  such  a  condition  of  things  as  the 
result  of  our  proceedings.  Under  the  Constitution  of  the  United  States, 
a  treaty,  made  pursuant  to  that  instrument,  and  duly  ratified,  becomes 
"the  supreme  law  of  the  land,"  without  the  aid  of  legislation,  except 
that  legislation  will  be  required  where  the  treaty  provides  for  the  pay- 
ment of  money.  This  exception  arises  from  the  provision  in  that  Con- 
stitution that  "no  money  shall  be  drawn  from  the  Treasury  but  in  con- 
sequence of  appropriations  made  by  law."  Of  course,  if,  under  the 
British  Constitution,  regulations  established  by  the  Tribunal,  providing 
for  the  seizure  of  vessels  and  the  punishment  of  persons  offending 
against  such  regulations,  can  not  be  made  applicable  to  British  vessels 
and  British  subjects,  without  legislative  sanction,  we  must  rely  upon 
the  good  faith  of  the  two  Governments  interested  to  give  effect  to  our 
decision  by  appropriate  enactments.  But  I  do  not  understand  the 
British  Constitution  to  require  legislative  approval  of  the  regulations 
prescribed  by  the  Tribunal  before  they  can  become  operative  against 
British  vessels  and  British  subjects.  We  have  been  invested  by  the 
two  Governments  wath  full  power,  as  Senator  Morgan  has  well  said,  to 
write  into  the  Treaty  of  February  29, 1892,  such  regulations  as  we  find 
necessary  and  such  as  will  be  immediately  effectual  for  the  proper  pro- 
tection and  preservation  of  these  fur  seals  when  they  are  outside  the 


220 

jurisdictional  limits  of  the  respective  nations.  The  engagement  of  the 
two  Governments  with  respect  to  regulations  was  that  they  would  coop- 
erate in  securing  the  adhesion  of  other  powers  "to  such  Eegulations" 
as  this  Tribunal  should  prescribe.  This  could  have  referred  only  to 
regulations  which  by  their  own  force,  without  further  action  of  the  two 
(rovernments,  would  properly  protect  and  preserve  this  race  of  aui- 
iiials.  The  adhesion  of  other  nations  to  Regulations  which  did  not,  in 
tlicmsehes,  secure  the  xu'otectiou  and  preservation  of  this  race,  would 
be  of  no  value. 

One  of  the  schemes  before  ns  is  that  proposed  by  Sir  John  Thompson. 
I  mean  no  disrespect  to  its  distinguished  author,  whose  good  faith  is  not 
questioned,  when  I  say  that,  in  view  of  all  the  evidence,  that  scheme 
may  be  fairly  entitled  "A  plan  for  the  certain  and  speedy  extermina- 
tion of  the  Pribilof  lierd  of  fur  seals."  Under  regulations  such  as  are 
embodied  in  that  i)lan  all  the  seals,  including  gravid  females,  would  be 
exposed  to  attack  by  pelagic  sealers  during  the  months  of  May  and 
June  in  the  Xorth  Pacific  Ocean;  and  during  July,  August,  and  Sep- 
tember i!i  Bering  Sea,  outside  of  a  zone  of  thirty  miles  around  the 
Pribilof  Islands,  nursing  female  seals  could  be  slaughtered  in  vast 
numbers.  The  use  of  rifles  and  nets  are  prohibited  by  this  scheme, 
while  it  saves  to  pelagic  hunters  the  use  of  the  destructive  shotgun 
now  in  general  use  by  them.  A  prohibition  of  rifles  is  of  no  value 
"whatever  if  the  shotgun  is  allowed.  Nor  is  it  of  the  slightest  conse- 
quence that  this  scheme  prohibits  the  killing  of  seals  in  Beriny  Sea 
(east  of  the  line  of  demarcation  adopted  in  the  Treaty  of  18G7  between 
Russia  and  the  United  States)  before  the  1st  of  July  and  after  October 
1  in  each  year;  for,  the  seals  can  not  be  found  in  Bering  Sea  in  any 
numbers  worth  mentioning  after  October  1  and  before  July  1.  I 
object  to  this  scheme  upon  the  furtlier  ground  that  it  allows  either 
Government  upon  notice  to  put  an  end  to  our  regulations  after  a  named 
time.  Whatever  this  Tribunal  may  do  in  this  matter,  let  that  which 
is  done  be  final  and  permanent,  subject  only  to  such  modifications 
or  change  of  policy  as  the  two  governments,  in  their  wisdom,  may 
mutually  agree  to  make.  I  see  no  objection  to  a  reexamination  from 
time  to  time,  bj'  the  two  governments,  of  the  subject  of  regulations  but 
there  are  many  reasons  against  a  reservation  to  each  government  of 
the  right  to  set  aside  the  regulations  after  the  lapse  of  any  given  time. 
This  whole  subject  has  been  a  source  of  disturbance  between  these 
nations  for  so  long  a  period  that  the  controversy  should  be  now  settled 
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and  forever  put  aside.  Tluit  is  what  these  coimtrM's  Irid  in  vi«'w  when 
the  Treaty  of  ISDli  was  concluded.  If  we  jHit  it  in  the;  [)()W(n-  of  «;a<;li 
(roveiniuent,  after  a  named  date,  to  set  aside  our  rej^uhitions,  the  de- 
<;ision  wo  make  will  not  be  a  "full,  perfect,  and  final  settlement"  of 
these  <piestions.  The  wisdom  and  [)atriotism  of  the  two  {^r<!af  nations 
here  represented  is  a  sudicient  j^uarantee  that  all  will  be  done,  by 
nuitual  agreement,  which  further  investigation  and  developments 
show  to  bo  necessary. 

Without  further  elaboration,  I  must  say  that  the  scheme  of  Sir  John 
Thompson  can  not  be  approved  if  wo  accept,  as  justified  by  the  evi- 
dence, what  Sir  Richard  Webster  said  in  his  very  able  argument,  when 
he  declared  that  "no  gravid  female  ought  to  be  killed,  so  far  as  it  can 
be  reasonably  avoided,"  and  that  "  no  nursing  female  upon  whose  life 
that  of  the  pup  depends  ought  to  be  slaughtered  or  injured  in  any 
way."  The  same  eminent  counsel  also  frankly  observed:  "It  seems 
to  me  that  upon  the  simple  [)rinciplo  that  has  governed  and  controlled 
the  game  laws  of  all  civilized  people,  the  killing  of  a  female  which  is 
about  to  bring  forth  its  young,  or  upon  whose  life  the  lives  of  the  young 
are  dependent,  is  a  matter  which  no  Tribunal  would  indorse  by  recom- 
mendation, and  that,  therefore,  the  contrary  of  that  would  recommend 
itself  to  the  mind  of  this  Tribunal." 

(After  the  general  discussion  iu  conferouco  iipou  the  subject  of  regulations  was 
concluded — the  Arbitrators  named  by  the  Goveruraeuts  of  Great  •  Britain  and  the 
United  States  having  aloho  participated  in  that  discussion — the  matter  was  taken 
under  advisement  by  the  Arbitrators  from  France,  Italy,  and  Norway,  and  they 
submitted  a  scheme  of  regiihitions  for  the  consideration  of  the  Tribunal.  A  copy  of 
that  scheme  is  appeiuled  to  this  opinion,  and  it  became  tlie  suljject  of  discussion 
among  the  Arbitrators.) 

1  confess  some  disappointment  in  finding  that  the  majority  of  the 
Tribunal  do  not  favor  regulations  Avhich,  informs  or  by  their  necessary 
operation,  will  put  an  end  to  all  pelagic  sealing  in  the  waters  traversed 
by  these  fur  seals.  It  is  very  much  to  be  feared  that  the  theory  of 
compromise  has  had  more  weight  than,  as  I  submit,  it  ought  to  have 
upon  the  determination  of  the  pending  question.  A  compromise, 
between  conflicting  views,  which  leaves  the  preservation  of  this  race 
in  doubt,  as  far  as  their  preservation  depends  upon  regulations,  ought 
not  bo  favored.  It  seems  to  me  that  the  supremo  object  of  regulations, 
the  protection  and  preservation  of  this  race  of  animals,  could  not  be 
certainly  accomplished  except  by  regulations  of  the  kind  proposed  by 
me,  with  the  concurrence  of  Senator  Morgan. 
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But,  as  our  views  are  not  accepted  by  the  Tribunal,  the  question  is 
presented  whether  the  report  made  by  Baron  de  Courcel,  Marquis  Vis- 
conti-Venosta  and  His  Excellency  M.  Gram,  shall  receive  our  support. 
Upon  mature  reflection,  we  have  concluded  to  vote  in  favor  of  the  scheme 
of  re^ilations  recommended  by  those  Arbitrators,  although  it  contains 
some  provisions  not  acceptable  to  us.  It  establishes  a  zone  of  60  miles 
around  the  Pribilof  Islands,  inclusive  of  territorial  waters,  within 
which  the  taking  of  seals  at  any  time  by  the  citizens  or  subjects  of 
either  country  is  to  be  prohibited.  It  establishes  aclosed  season,  between 
April  15  and  July  31,  both  inclusive,  for  all  the  waters,  both  of  the 
North  Pacific  Ocean  and  of  Bering  Sea,  north  of  the  thirty-fifth  degree 
of  north  latitude.  It  allows  only  sailing  vessels  to  take  part  in  fur 
seal  fishing  operations.  It  forbids  the  use  of  nets,  firearms,  and 
explosives  in  fur  seal  fishing,  with  the  exception  of  the  shotgun  in 
the  North  Pacific  Ocean  prior  to  April  15.  While  it  permits  a  new 
examination,  by  the  two  (jovernments,  every  five  years,  of  the  proposed 
regulations,  to  ascertain  whether  there  is  any  occasion  to  modify  them, 
the  regulations  now  proposed,  if  adopted,  are  to  remain  in  force  until 
they  shall  have  been,  in  whole  or  in  part,  abolished  or  modified  by  "com- 
mon agreement"  between  the  two  nations.  The  features  of  this  scheme 
that  are  chiefly  objectionable  are  these:  (1)  It  permits  pelagic  seal- 
ing with  shotguns,  in  the  North  Pacific  Ocean,  prior  to  April  15;  (2) 
it  allows  pelagic  sealing,  after  July  31,  in  Bering  Sea,  with  harpoons 
and  spears.  Notwithstanding  these  defects  in  the  scheme,  there  is  a 
hope,  though  not  a  certainty,  that  this  race  may  under  the  regulations 
so  proposed,  escape  destruction  at  the  hands  of  pelagic  sealers.  For 
that  reason,  and  in  the  interest  of  peace  between  the  two  nations.  Sena- 
tor Morgan  and  myself  have  determined  to  give  our  votes  in  support  of 
this  scheme,  as  the  best  solution  likely  to  be  obtained  from  the  Tribunal 
of  the  question  of  regulations. 

(Protocol  IjIV  will  show  tlio  votes  in  Conference  npon  the  several  resolutions,  mo- 
tions, and  plans  presented  by  Arbitrators,  relating  to  regulations,  and  also  votes 
upon  diflferent  amendments  made  in  the  scheme  of  Regulations  proposed  by  Baron 
de  Couicel,  Marquia  Visconti-Veuosta  and  His  ExcoUeucy  AI.  Gram.) 
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HEGULATIONS  PROPOSED  BY  Mil.  JUSTICE  HARLAN,  COXCURRED  IX  BY  SENATOR  MOROAX. 

AivrrCLK  1.  No  c-iMzi'-n  or  Hiil)j()<t  of  tlio  Iliiitod  SfciitoHor(iicafc  Uritain  Hhall  in  any 
maiinor  kill,  captiiro,  or  piirsno  aiiyvvliorc  upon  tho  Hoas,  within  tlio  liinitH  and 
Ixmiidarics  next  iioroinafter  pn^HCJiilx'd  for  tho  oporatioa  of  thi.s  rogulatioii,  any  of 
tho  animals  c.onunonly  called  fnr  Heals. 

Art.  2.  Tho  foregoing  regulation  .shall  apply  to  and  extend  over  all  those  waters, 
outside  the  jurisdictional  limits  of  tho  above-mentioned  nations,  of  the  North  Pa- 
cific Ocean  and  Horing  Sea  which  are  North  of  the  thirty-fifth  jiarallel  of  north  lati- 
tude and  east  of  the  one  hundred  and  eightieth  meridian  of  longitude  from  Green- 
^'ich. 

Akt.  3.  Every  vessel  or  person  offending  against  these  regulations  may  be  seized 
and  detained  by  the  naval  or  duly  commissioned  officers  of  cither  the  United  States 
orGroat  Britain,  but  they  shall  be  handed  over  as  soon  as  practicable  to  tho  authori- 
ties of  the  nation  to  which  they  respectively  belong,  who  alone  shall  have  jurisdic- 
tion to  try  tho  offense  and  impose  penalties  for  the  same.  The  witnesses  and  proof 
necessary  to  establish  the  offense  or  to  disprove  the  same  found  on  the  vessel  shall 
also  be  sent  with  them. 

AuT.  4.  Every  person  guilty  of  violating  these  regulations  shall,  for  each  offense, 
be  fined  not  less  than  $200  nor  more  than  $1,000,  or  imprisoned  not  more  than  six 
montiis,  or  both;  and  vessels,  their  tackle,  apparel,  furniture,  and  cargo,  found  en- 
gaged in  violating  these  regulations  shall  bo  forfeited  and  condemned. 

REGULATIONS  PROPOSED  BY  SIR  JOHN  THOMPSON. 

Articlk  1.  No  sealing  except  by  licenses  which  are  to  be  issued  at  two  United 
States  and  two  Canadian  ports  on  the  Pacific  coast. 

These  licenses  to  be  granted  only  to  sailing  vessels,  and  not  to  be  granted  earlier 
than  a  date  that  would  correspond  with  the  1st  of  May  in  the  latitude  of  Victoria, 
British  Columbia. 

Art.  2.  Each  vessel  carrying  such  license  to  use  a  distinctive  flag  and  to  keep  a 
record  in  the  official  log  of  the  number  of  seals  killed  or  wounded,  and  the  locality 
in  which  the  hunting  takes  place,  from  day  to  day ;  all  snch  entriea  to  be  filed  with 
the  collectors  of  customs  on  the  return  of  the  vessels. 

Art.  3.  The  nse  of  rifles  and  nets  in  seal  fishing  is  prohibited. 

Art.  4.  The  killing  of  seals  to  be  prohibited  within  a  zone  of  30  miles  from  the 
Pribylov  Islands,  and  within  a  zone  of  10  miles  aronnd  the  Aleutian  Islands. 

Art.  5.  The  Jcilling  of  seals  to  be  prohibited  in  Bering  Sea  (east  of  the  line  of 
demarcation  adopted  in  the  treaty  of  cession  from  Russia  to  the  United  States)  before 
the  1st  of  July  and  after  the  Ist  of  October  in  each  year. 

Art.  6.  The  forgoing  regulations  shall  be  brought  into  force  from  and  after  a  day 
to  be  agreed  upon  by  Great  Britian  and  the  United  States,  and  shall  continue  in 
operation  lor  ten  years  from  the  above  day ;  and,  imless  Great  Britain  or  the  United 
States  shall,  twelve  months  before  the  exjiiration  of  the  said  period  of  ten  years,  gi  ve 
notice  of  intention  to  terminate  their  operation,  shall  continue  in  force  one  year 
longer,  and  so  on  from  year  to  year. 
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BKGUL4TI0\S    PKOrOSKI)    UY    HAROX    DK   t'OinCEL,    MARQUIS   VISCOXTl-VENOSTA,   AJfD 
HIS  EXCELLENCY  St.  (iRAH. 

Akticlk  1.  Tlie  Governments  of  the  United  States  and  of  Great  Britain  shall  for- 
bid their  citizens  and  snbjocts  respectively  to  kill,  capture,  or  pursue  at  any  time 
and  in  any  manner  whatever,  the  animals  commonly  called  fur  seals,  within  a  zone 
of  60  miles  around  the  I'ribylov  Islands,  inclusive  of  the  territoral  waters. 

The  miles  mentioned  in  the  preceding  i)arayraph  are  geographical  miles,  of  60  to  a 
degree- of  latitude. 

Akt.  2.  The  two  Governments  shall  forbid  their  citizens  and  subjects  respectively 
to  kill,  capture,  or  pursue,  in  any  manner  whatever,  during  the  season  extending 
each  year  from  the  15th  of  April  to  the  Slst  of  July,  both  inclusive,  the  fur  seals  on 
the  high  sea  in  the  part  of  the  Pacific  Ocean,  inclusive  of  the  Bering  Sea,  which  is 
situated  to  the  north  of  the  thirty-fifth  degree  of  north  latitude. 

Art.  3.  During  the  period  of  the  time  and  in  the  waters  in  which  the  fur  seal  fish- 
ing is  allowed  only  sailing  vessels  shall  be  permitted  to  carry  on  or  take  part  in  fur- 
seal  fishing  operations.  They  will,  however,  be  at  liberty  to  avail  themselves  of 
the  use  of  canoes  or  small  boats,  projielled  wholly  by  oars. 

Art.  4.  The  sailing  vessels  authorized  to  fish  for  fur  seals  must  be  provided  with 
a  special  license  issued  for  that  purpose  by  its  Government  and  shall  be  required  to 
carry  a  distinguishing  flag  to  be  prescribed  by  its  Government. 

Art.  5.  The  masters  of  the  vessels  engaged  in  fur  seal  fishing  shall  enter  accu- 
rately in  their  official  log  book  the  date  and  place  of  each  fur  seal  fishing  operation, 
and  also  the  number  and  sex  of  the  seals  captured,  upon  each  day.  These  entries 
shall  be  communicated  by  each  of  the  two  Governments  to  the  other  at  the  end  of 
each  fishing  season. 

Art.  6.  The  use  of  nets,  firearms,  and  explosives  shall  be  forbidden  in  the  fur  seal 
fishing.  This  restriction  shall  not  api>ly  to  shotguns  when  such  fishing  takes  place 
outside  of  Bering  Sea. 

Art.  7.  The  two  governments  shall  take  measures  to  control  the  fitness  of  the  men 
authorized  to  engage  in  fur  seal  fishing ;  these  men  siiall  have  been  proved  fit  to 
handle  with  sufficient  skill  the  weapons  by  means  of  which  this  fishing  may  be  Ciir- 
ried  on. 

Art.  8.  The  regulations  contained  in  the  preceding  articles  shall  not  apjdy  to 
Indians  dwelling  on  the  coasts  of  the  territory  of  the  United  States  or  of  Great 
Britain,  and  carrying  on  in  their  canoes,  at  a  small  distance  from  the  coasts  where 
they  dwell,  fur  seal  fishing. 

Art.  9.  The  concurrent  regulations  hereby  determined  with  a  view  to  the  protec- 
tion and  preservation  of  the  fur  seals  shall  remain  in  force  until  they  have  been,  in 
whole  or  in  part,  abolished  or  modified  by  common  agreement  between  the  govern- 
ments of  the  United  States  and  of  Great  Britain. 

The  said  concurrent  regulations  shall  be  submitted  every  five  years  to  a  new 
examination,  so  as  to  enable  both  interested  governments  to  consider  whether,  in 
the  light  of  past  experience,  there  is  occasion  for  any  modification  thereof. 
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FIXAl,  l)K(  ISION. 

Now  wo,  tho  saiil  Arbitrators,  liiiviii;^  iiiijxntijilly  and  carefully  cxaiiiiiirrl  tlift  said 
quostiona,  do  in  lik*i  luaiiiior  by  ibis  our  award  dccidf;  and  determine  tlie  said  ques- 
tions in  niannor  followin^f,  tbat  ia  to  say,  wc  decide  and  detcrniino  as  to  tbo  five 
points  mentioned  in  Article  VI,  as  to  wliicli  our  award  is  to  embrace  a  distiuct 
decision  upon  eacli  of  tbcm: 

As  to  tlie  first  of  tlio  said  five  points,  we,  tbo  said  Baron  de  Conrcel,  Mr.  Justice 
Harbin,Lord  Hannon,  SlrJobn  Tlioini)Son,Marquis  Visconti  Venosta,  and  Mr.  Gregera 
Gram,  being  tbe  majority  of  tlic  said  Arbitrators,  do  decide  and  determine  aa  follows : 

By  tbo  Ukase  of  1821,  Russia  claimed  jurisdiction  in  tbe  sea  now  known  as  tlie 
Bering  Sea,  to  tbo  extent  of  100  Italian  miles  from  tbe  coasts  and  islands  belonging 
to  ber;  but,  in  tbo  course  of  tbo  negotiations  wbicb  led  to  tbe  conclusion  of  tbe 
treaties  of  1821  witb  tbe  United  States,  and  of  1825  with  Great  Britain,  Russia 
admitted  tbat  ber  jurisdiction  in  tbe  said  sea  sbonld  bo  restricted  to  tbe  reacli  of 
cannon-sbot  from  shore,  and  it  appears  tbat,  from  that  time  up  to  the  time  of  the 
cession  of  Alaska  to  the  United  States,  Russia  never  assorted  in  fact  or  exercised 
any  exclusive  jurisdiction  in  Bering  Sea  or  any  exclusive  rights  in  the  seal  fish- 
eries therein  beyond  tbo  ordinary  limits  of  territorial  waters. 

As  to  the  second  of  the  said  five  points,  wo,  tbo  said  Baron  do  Conrcel,  Mr.  .Justice 
Harlan,  Lord  Hanncn,  Sir  John  Thompson,  Marquis  Visconti  Venosta,  and  Mr. 
Grcgers  Gram,  being  a  majority  of  tbe  said  Arbitrators,  decide  and  determine  that 
Groat  Britain  did  not  recognize  or  concede  any  claim,  upon  tho  part  of  Russia,  to 
exclusive  jurisdiction  as  to  the  seal  fisheries  in  Bering  Sea,  outside  of  ordinary 
territorial   waters. 

As  to  the  third  of  tho  said  five  points,  as  to  so  much  thereof  as  requires  us  to 
decide  whether  the  body  of  water  known  as  Bering  Sea  was  included  in  the  phrase 
"Pacific  Ocean,"  as  used  in  the  treaty  of  1825  between  Great  Britain  and  Russia, 
we,  the  said  Arbitrators,  do  unanimously  decide  and  determine  that  the  body  of 
water  now  known  as  the  Bering  Sea  was  included  in  the  phrase  "Pacific  Ocean," 
as  used  in  the  said  treaty. 

And  as  to  so  much  of  the  said  third  point  as  requires  us  to  decide  what  rights,  if 
any,  in  the  Bering  Sea  wore  held  and  exclusively  exercised  by  Russia^  after  the  said 
Treaty  of  1825,  we,  tho  said  Baron  do  Courcel,  Mr.  Justice  Harlan,  Lord  Hanuen, 
Sir  John  Thompson,  Marquis  Visconti  Venosta  and  Mr.  Grcgers  Gram,  being  a  ma- 
jority of  the  said  Arbitrators,  do  decide  and  determine  tbat  no  exclusive  rights  as  to 
the  seal  fisheries  therein  wore  held  or  exercised  by  Russia  outside  of  ordinary  terri- 
torial waters  after  tbo  Treaty  of  1825. 

As  to  tho  forth  of  the  said  five  points,  we,  the  said  Arbitrators,  do  unanimously 
decide  and  determine  that  all  the  rights  of  Russia  as  to  jurisdiction  and  as  to  the 
seal  fisheries  in  Bering  Sea,  east  of  the  water  boundary,  in  the  Treaty  between  the 
United  States  and  Russia  of  the  30th  of  March,  1867,  did  pass  unimpaired  to  the 
United  States  under  tho  said  Treaty. 

As  to  the  fifth  of  the  said  five  points,  we,  tho  said  Baron  do  Courcel,  Lord  Hannen, 
Sir  John  Thompson,  Marquis  Visconti  Venosta,  and  Mr.  Gregers  Gram,  being  a  ma- 
jority of  the  said  Arbitrators,  do  decide  and  determine  that  the  United  States  baa  not 
11492 15 
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:iuj  right  of  protection  or  property  in  the  fur  seals  freqiieuting  the  islands  of  the 
United  States  in  Bering  Sea,  when  such  seals  are  found  outside  the  ordinary  three- 
mile  limit. 


regil.itioxs  rijoposi-n  by  ba«0>  de  ((u  itckl,  marijuis  viscoxti  vknosta,  and  his 
excellemy  m.  guam,  as  ame.vued  am>  adoited  by  a  majority  ok  the  tkibixal. 

Akticle  1. 

The  Government  of  the  United  States  and  of  Great  Britain  shall  forbid  their  cit- 
izens and  subjects  respectively  to  kill,  capture,  or  pursue,  at  anj'  time  and  in  any 
manner  whatever,  the  animals  commonly  called  fur  seals,  within  a  zone  of  60  miles 
around  the  Pribilov  Islands,  inclusive  of  the  territorial  waters. 

The  miles  mentioned  in  the  preceding  paragraph  are  geographical  miles,  of  GO  to 
a  degree  of  latitude. 

AllTICLE  2. 

The  two  Governments  shall  forbid  their  citizens  and  subjects  respectively  to  kill, 
capture,  or  pursue,  in  any  manner  whatever,  during  the  season  extending,  each 
year,  from  the  1st  of  May  to  the  Slst  of  July,  both  inclusive,  the  fur  seals  on  the 
high  sea,  in  the  part  of  the  Pacific  Ocean,  inclusive  of  the  Bering  Sea,  which  is 
situated  to  the  north  of  the  35th  degree  of  north  latitude,  and  eastward  of  the 
180th  degree  of  longitude  from  Greenwich  till  it  strikes  the  water  boundary  de- 
scribed in  Article  I  of  the  Treaty  of  1867  between  the  United  States  and  Russia,  and 
following  that  lino  up  to  Bering  Straits. 

Aiaici-ii:  3. 

During  the  period  of  time  and  in  the  waters  in  which  the  fur  seal  fishing  is  allowed, 

only  sailing  vessels  shall  bo  permitted  to  carry  on  or  take  part  iu  fur  seal  fishing 

operations.     They  will  however  be  at  liberty'  to  avail  themselves  of  the  nse  of  such 

canoes  or  nndeckcd  boats,  propelled  by  paddles,  oars,  or  sails,  as  are  in  common  use 

as  fishing  boats. 

Akticle  4. 

Each  sailing  vessel  authorized  to  fish  for  fur  seals  must  be  provided  with  a  special 
license  issued  for  that  pur^iose  by  its  Government,  and  shall  be  rccj^uircd  to  carry  a 
distinguishing  flag  to  be  iircscribed  by  its  Government. 

Aisticle  5. 

The  masters  of  the  vessels  engaged  in  fur  seal  fishing  shall  enter  accurately  in 
their  official  log  book  the  date  and  place  of  each  fur  seal  fishing  operation,  and  also 
the  number  and  sex  of  the  seals  captured  upon  each  day.  These  entries  shall  be 
communicated  by  each  of  the  two  Governments  to  the  other  at  the  end  of  each  fishing 
season. 

AltTlCI.E  6. 

The  use  of  nets,  firearms,  and  explosives  shall  be  forbidden  in  the  fur  seal  fishing. 
This  restriction  shall  not  apply  to  shotguns  when  such  fishing  takes  place  outside 
of  Bering's  Sea  during  the  season  when  it  may  be  lawfully  carried  on. 
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Ahtkt.k  7. 

Tlie  two  Govornmeiits  shall  take  nicasiiics  to  control  the  fitness  of  the  men  anthor- 
l/eil  to  <'iij]f!Hf(i  in  fur  seal  fi8hin;:f;  these  men  shall  have  hcen  i)iovp(l  fit  to  hanrlle 
witli  Hunicicnt  skill  the  weapons  liy  means  of  which  iliis  flsliinf^  may  he  carried  on. 

AnxicLE  8. 

The  rognlations  contained  iu  the  preceding  articles  shall  not  apply  to  Indians 
dwelling  on  the  coasts  of  the  territory  of  the  United  States  or  of  Great  Britain,  and 
carrying  on  fur  seal  fishing  in  canoes  or  undecked  hoats  not  transported  by  or  used 
in  connection  with  other  vessels  and  propelled  wholly  by  paddles,  oars  or  sails,  and 
manned  by  not  moi-e  than  five  jjerson*  each  in  the  way  hitherto  practiced  by  the 
Indiana,  provided  such  Indians  are  not  in  the  employment  of  other  persons,  and 
provided  that,  when  so  hunting  iu  canoes  or  undecked  boats,  they  shall  not 
hunt  fur  seals  outside  of  territorial  waters  under  contract  for  the  delivery  of  the 
skins  to  any  person. 

This  exemption  shall  not  be  construed  to  affect  the  municipal  law  of  either 
country,  nor  shall  it  extend  to  the  waters  of  Bering  Sea  or  the  waters  of  the  Aleu- 
tian Passes. 

Nothing  herein  contained  is  intended  to  interfere  with  the  employment  of  Indiana 
as  hunters  or  otherwise  iu  connection  with  fur  sealing  vessels  as  heretofore. 

Article  9. 

The  concurrent  regulations  hereby  determined  with  a  view  to  the  protection  and 
preservation  of  the  fuv  seals,  shall  remain  iu  force  until  thoy  have  been,  in  whole  or 
in  part,  abolished  or  modified  by  common  agreement  between  the  Governments  of 
the  United  States  and  of  Great  Britain. 

The  said  concurrent  regulations  bhall  be  submitted  every  five  years  to  a  new 
examination,  so  as  to  enable  both  interested  Governments  to  consider  whether,  in 
the  light  of  past  experience,  there  is  occasion  for  any  modification  thereof. 


DECLAn\TIO\S  MADK  BY  THE  TUIBUXAL  OF   ARBITRATION   A>'D  REFKRRED   TO  THE  GOY- 
ERNMEXTS  OF  THE  UMTED  STATES  A\D  GREAT  BRITAIN  FOR  THEIR  CONSIDERATION. 


The  Arbitrators  declare  that  the  concurrent  regulations,  as  determined  upon  by 
the  Tribunal  of  Arbitration,  by  virtue  of  Article  VII  of  the  treaty  of  the  29th  of 
February  1802,  being  applicable  to  the  high  sea  only,  should,  in  their  opinion,  be 
supplemented  by  other  regulations  applicable  within  the  limits  of  the  sovereignty 
of  each  of  the  two  powers  interested  and  to  bo  settled  by  their  common  agreement. 

n. 

In  view  of  the  critical  condition  to  which  it  appears  certain  that  the  race  of  fur 
seals  is  now  reduced  in  consequence  of  circumstances  not  fully  known,  the  Arbi- 
trators think  fit  to  recommend  both  Governments  to  come  to  an  understanding  in 
order  to  prohibit  any  killing  of  fur  seals,  either  on  land  or  at  sea,  for  a  period  of 
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two  or  three  years,  or  at  least  one  year,  siiliject  to  such  excciitions  as  the  two  Gov- 
erniuents  might  think  proper  to  admit  of. 

Sueh  a  measure  might  be  recurred  to  at  occasional  intervals' if  found  beneficial. 

III. 

The  Arbitrators  declare  moreover  that,  in  their  opinion,  the  carrying  out  of  the 
regulations  detcrmiucd  upon  by  the  Tribunal  of  Arbitration,  should  be  assured  by  a 
system  of  stipul.iiions  and  measures  to  be  enacted  by  the  two  powers,  and  that  the 
Tribunal  must,  in  couseiiueuce,  leave  it  to  the  two  powers  to  decide  upon  the  means 
for  giving  effect  to  the  regulations  determined  upon  by  it. 


DEltINO  SKA  TRlliUNAL  OF  AltlllTKATlON. 


OPINIO  fT 

OF 

SENATOK    MOEGAN 

AT  TUE 

CONFERENCE  IN  PARIS 

OF  TnR 

BERING  SEA  TRIHITNAL  OF  ARBITRATION,  CONSTITUTED    BY  THE 

TREATY  OF  FEHRIJARY  21),   1892,   BETWEEN  HER  lUHTAXMU 

MAJESTY  AND  THE  UNITED  STATES  OF  AMERICA,  AND 

COMPOSED    OF    THE    FOLLOWING    MExMBERS: 

BARON  DE  COURCEL, 
Senator  and  Ambciffador  of  France,  President  of  the  Tribunal/ 

THE  RIGHT  HONORABLE  LORD  HANNEN, 

0/  Great  Britain; 

THE    HONORABLE    SIR    JOHN    THOMPSON, 

llinister  of  Justice  and  Atlorney-Ocneral  of  Canada; 

MR.  JUSTICE  HARLAN, 
A  Justice  of  the  Supreme  Court  of  the  United  States} 

SENATOR  MORGAN, 
A  Senator  of  the  United.  States; 

MARQUIS  EMILIO  VISCONTI  VENOSTA, 
Former  Minister  of  Foreign  Affairs,  and  Se7tator  of  the  Ein(jdoni  of  Italy; 

And  HIS  EXCELLENCY  GREGERS  GRAM, 
Minister  of  State  of  Norway. 


WASHINGTON,  D.  C: 

GOVERNMENT   PRINTING   OFFICE, 
1893. 


THE  TRIBUNAL  HAVING  UNDER  CONSIDERATION  THE  MOTION  OF 
MR.  JUSTICE  HARLAN,  SET  FORTH  IN  'J  HIS  PAPER,  SENATOR 
MORGAN  SUBMITTED   THE  FOLLOWING  STATEMENTS  AND  REMARKS. 

From  the  time  when  the  controversy,  whicli  is  the  subject  oftliis  arbi- 
tnitlon,  assumed  tlie  form  of  treaty  engagements  between  the  United 
States  and  (heat  Britain,  it  became  a  matter  that  invoked  tlie  sovereign 
powers  of  both  Governments,  and  the  rights  of  the  United  St^ites  and 
of  tlie  subjects  of  Great  Britain  were  merged  in  those  of  each  sovereign, 
as  they  are  fixed  by  that  treaty. 

Each  Government,  in  its  own  way,  and  according  to  its  own  will, 
without  legal  responsibility  to  its  citizens  or  subjects,  undertook  to 
control  the  entire  subject  in  its  capacity  as  a  sovereign.  These  powers 
were  exerted  in  their  broadest  form  in  the  modus  virendi  of  1S91, 
which  was  fully  executed,  and  in  that  of  181)2,  which  is  made  a  part  of 
the  Treaty  of  February  29,  1892.  In  the  ci-eatiou  of  this  Tribunal  of 
Arbitration,  and  in  the  definition  and  limitation  of  its  powers,  this 
arrangement  was  (-ontiiiued  in  force.  It  results  from  this  attitude  of 
the  two  Governments  toward  the  fur-seals  referred  to  in  the  treaty 
that  any  dealing  with  them  on  the  high  seas  by  any  i^erson  lawfully 
bearing  the  flag  of  either  Government  is  an  act  for  which  that  Govern- 
ment must  be  responsible  to  the  other  Government  if  any  question 
of  responsibility  arises. 

It  was  quite  as  competent  for  the  two  Governments  to  prohibit  the 
taking  of  fur-seals  as  far  to  the  south  as  the  equator  as  it  was  to  pro- 
hibit it  in  Bering  Sea,  so  far  as  their  citizens  or  subjects  are  concerned ; 
and  it  was  as  comi)etent  for  them  to  make  the  prohibition  x>erpetual 
as  it  was  to  confine  it  to  two  or  more  fishing  seasons.  The  two  Gov- 
ernments forebore  to  jirohibit  pelagic  sealing  in  the  North  Pacific 
Ocean  pending  this  arbitration,  in  the  evident  hope  and  belief  that  the 
award  in  this  case  would  be  made  in  time  to  prevent  any  seriously 
mischievous  eft'ects  of  that  pursuit,  by  a  decision  that  w^ould  settle  the 
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question  whether  the  right  and  duty  ot  protceting  seal  life  would  rest, 
exclusively  with  the  United  States,  or  would  require  to  be  accom- 
l)lished  through  the  concurrent  action  of  both  Governments. 

Xo  power  was  conferred  on  this  tribunal  to  protect  the  seal  herd, 
the  [)reservation  of  wliich  is  the  great  leading  iiurpose  of  the  arbitra- 
tion, while  the  proceedings  are  in  progress.  The  result  is  that  unre- 
strained pelagic  fur-sealing  is  now  being  carried  on  in  the  North 
I'acillc  Ocean,  and  if  the  e.\i)eriences  of  the  years  1891  and  181)2  are 
repeated  in  1893,  the  destruction  of  the  species  is  now  progressing 
with  fatal  rapidity. 

In  view  of  these  facts,  it  is  of  vital  importance  that  the  humane  and 
wise  i)urpose  of  both  Governments  to  preserve  and  j)rotect  these  fur- 
seals  should  not  be  defeated  by  any  objection  to  the  jurisdiction  of  this 
tribunal  that  is  based  on  technical  grounds,  and  is  held  back  by  the 
objector  to  meet  the  views  of  counsel,  or  others,  upon  a  question  of  the 
order  of  our  proceedings.  Especially  is  this  true  when  one  of  the 
Governments  is  solemnly  denying  to  this  tribunal  the  right  to  consider 
a  vital  feature  of  the  subject  submitted  to  the  tribunal,  which  the 
other  government,  "with  equal  force  and  firmness,  asserts  to  be  clearly 
within  their  competency.  Under  such  conditions  no  one  can  foretell 
with  certainty  whether  the  award  that  this  tribunal  shall  make  will 
result  in  protecting  and  preserving  seal  life,  or  will  only  invite,  here- 
after, a  wider  and  more  determined  controversy  between  the  two  Gov- 
ernments. 

For  my  part  I  regard  the  present  situation  as  being  dangerous  and 
deplorable,  and  I  most  earnestly  desire  that  this  tribunal  shall,  in  the 
outset,  determine  its  responsibilities  and  meet  them  in  whatever  way 
it  may  think  its  duties  require. 

To  relieve  this  embarrassing  situation  Mr.  Justice-Harlan  has  offered 
the  following  motion: 

Mr.  Justice  Harlan  moved  that  the  tribunal,  before  entering  upon  the 
matters  submitted  by  the  treaty,  determine  its  competency  so  far  as  it 
may  be  involved  in  the  following  questions: 

1.  Is  it  competent,  under  the  treaty,  for  this  tribunal  to  prescribe 
regulations  ai»plicable  to  such  ])arts  of  the  North  Pacific  Ocean,  out- 
side the  jurisdictional  limits  of  the  two  Governments,  as  are  traversed 
by  the  seals  frequenting  the  Pribilof  Islands,  if,  upon  the  facts,  regu- 
lations of  that  character  are  necessary  ''  for  the  proper  protection  and 
preservation  of  the  fur-seal  in,  or  habitually  resorting  to,  Behring 
iSoa." 

L*.  Is  it  competent,  under  the  treaty,  for  the  tribunal  to  prescribe 
regulations  for  a  •'  closed  season  "  covering  such  waters  of  both  Behring 
Sea  and  the  North  Pacific  Ocean,  outside  the  jurisdictional  limits  of 


llio  two  c.ouiitrics,  as  aio,  liabiliially  f ravr!is<'(l  ])y  tlicso,  fur  soal,  and 
cnibraciii^'  Mic-  iiioiillis  dmiiij;' wliicli  fiir-scal  may  be,  taUeii  in  Mm-,  oiit'ii 
seas,  and  (hiring;'  wliicli  "dosed  season  "  all  liuntin<^  of  seals  in  siudi 
waters  shall  be  Ibibidden,  ])rovided  tlie  facts  sliow  that  regulations  of 
that  (;haraet(U'  are  necessary  "  for  the  proper  ])roteetion  and  i)reserva- 
tion  of  the  iur-seal  in,  or  habitually  resorting  to,  Behring  vSca." 

The  motion  of  Mr.  Justice  Harlan  that  I  have  just  read  was  sub- 
mitted to  the  Tribunal  of  Arbitration  on  Saturday,  July  15,  at  the  first 
meeting  of  the  Arbitrators  for  consultation,  after  the  close  of  the  oral 
arguments  of  counsel. 

This  motion  relates  to  two  disputed  questions  as  to  the  powers  of 
the  tribunal,  which  were  raised  and  formally  presented  by  the  Govern- 
ment of  Great  Britain,  in  its  counter  case,  on  February  3, 1893,  as 

follows  (page  102) : 

• 

The  position  here  taken  on  the  part  of  Great  Britain  is  that  already 
taken  in  the  original  case.     It  is  there  stated: 

"Finally,  that  while  Great'Britain  has  from  the  first  strenuously  and 
consistently  opposed  all  the  foregoing  exceptional  i)retensions  and 
claims,  she  has  throughout  been  favorably  disi)osed  to  the  ado])tion  of 
(jcncral  measures  of  control  of  the  fur-seal  iishery  should  these  be 
found  to  be  necessary  or  desirable  with  a  view  to  the  protection  of  the 
fur-seals,  i)rovided  that  such  measures  be  equitable  and  Iramed  on 
just  grounds  of  common  interest,  and  that  the  a<thcsio)i  of  other  poiccm 
be  secured  as  a  guaranty  of  their  continued  and  impartial  execution." 

l^'or  the  correspondence  on  this  ixkiiit  the  Arbitrators  are  respect- 
fully referred  to  the  appendix  to  the  United  States  Case. 

A  claim  is  made  in  the  concluding  words  of  the  United  States  Case 
tliat  such  regulations  bo  "i)rescribed  by  this  high  tribunal  as  will 
effectually  prohibit  and  prevent  the  capture  anywhere  upon  the  high 
seas  of  any  seals  belonging  to  the  said  herd." 

Her  Majesty's  Government  respectfully  i)rotests  that  no  power  to 
impose  on  the  contracting  parties  a  total  ])rohibition  of  pelagic  sealing 
is  conferred  on  the  tribunal  by  the  arbitration  treaty,  whether  the 
assent  of  other  nations  be  or  be  not  made  a  condition  of  such  ijrohi- 
bition. 

Article  vii  empowers  the  Arbitrators  to  "determine  what  concur- 
rent regulations  outside  tlie  jurisdi(;tional  limits  of  the  resi)ective  gov- 
ernments are  necessary,  and  over  what  waters  such  regulations  should 
extend." 

Tlie  power  thus  conferred  rehites  to  the  only  area  in  dispute,  viz, 
the  waters  of  Behring  Sea  eastward  of  the  line  of  demarcation  spec- 
ilied  in  the  Treaty  of  Cession  of  1807,  and  excludes  the  supposition 
that  prohibition  could  have  been  intended. 

I  have  copied  the  full  statement  of  the  British  Government  as  to  its 
position  on  this  subject,  both  in  the  Case  and  Counter  Case,  that  we 
may  have  the  whole  subject  )}efore  .us  in  the  connected  form  in  which 
it  is  thus  presented  in  the  British  Counter  Case. 

It  will  be  seen  that  Great  Britain  in  stating  its  objections  and  pro- 


test  against  the  existence  of  tlif  se  iiowers  under  the  treaty  of  February 
21),  l.SOli,  and  their  exercise  by  the  Tribunal  of  Arbitration,  makes  no 
reference  to  anything  except  the  text  of  the  treaty.  No  ambiguity  in 
any  part  of  the  treaty  is  suggested  and,  consequently.  Great  Britain 
liad  lu)  occasion  to  go  outside  of  the  text  of  the  treaty  in  order  to  pre- 
sent distinctly  the  grounds  of  objection  to  the  power  of  this  tribunal 
to  make  such  regulations  as  are  stated  in  the  foregoing  extracts  from 
the  British  counter  case.  This  tribunal  must,  for  that  reason,  and  for 
every  reason  that  could  exist  in  respect  to  its  warrant  of  authority  to 
take  any  valid  action  in  this  proceeding,  look  to  the  text  of  the  treaty 
alone  for  its  powers. 

There  is,  then,  no  occasion  for  delay  in  responding  to  the  objection 
and  protest  of  Great  Britian  as  above  stated,  for  it  is  not  i)Ossible  that 
any  further  facts  can  be  presented  that  would  throw  any  liglit  upon 
the  subject. 

This  challenge  of  the  powers  and  authority  of  the  Tribunal  of  Arbi- 
tration, and  this  protest  against  their  action  in  determining  any  regu- 
lations to  restrain,  or  prohibit,  pelagic  fur-sealing  outside  the  waters  of 
Bering  Sea,  was  not  presented  as  a  diplomatic  question  to  the  Gov- 
ernment of  the  United  States,  but  is  now  for  the  first  time  presented 
as  a  protest  to  the  tribunal,  to  warn  it  against  the  usurpation  of  unwar- 
ranted powers,  and  a  statement  that  the  powers  meutioued  in  the 
protest  are  not  conferred  upon  the  tribunal. 

Under  no  circumstances  is  it  to  be  assumed  that  these  objections  to 
the  powers  of  the  tribunal  are  lightly  suggested  to  excite  inquiry  or  to 
awaken  the  attention  of  the  tribunal,  coming  as  they  do  from  a  most 
enlightened  and  powerful  Government,  or  that  their  effect  will  not  be 
felt  in  subsequent  inquiries  by  Great  Britain  into  the  question  whether 
the  tribunal  has  acted  vltra  vires,  if  its  award  should  injuriously  affect 
the  interests  of  the  subjects  of  Great  Britain.  Moreover,  these  objec- 
tions and  protests  were  repeated  in  the  most  earnest  way  by  the 
attorney-general  of  Great  Britain,  and  by  each  of  the  able  counsel  who 
assisted  him,  in  the  writtiMi  and  oral  arguments  made  before  the  tribunal. 
It  is  not  necessary  to  call  attention,  in  detail,  to  these  arguments, 
for  the  record  of  them  is  preserved,  and  their  ability  and  learning  is  so 
conspicuous  that  their  influence  can  not  be  ignored. 

These  objections  to  the  powers  of  the  Tribunal,  as  to  the  regulation  of 
pelagic  sealing,  were  first  taken  in  the  British  Counter  Case. 

In  the  original  Case,  on  page  100,  in  paragrai)h  19  of  the  "Eecapitu- 


lation  of  Arjuiiincnt,"  tlui  following;' is  tlic  i)ositioii  talcnn  by  the  Hritisli 

(jovei'imiciit: 

10. — No  regulations  aflfeeting  British  subjects  can  he  established  for 
the  i)rotecti<)U  and  i)res(Mvation  of  fiir-scals  in  the  nontenitorial  waters 
of  Jieriiig-  iSea  witliout  the  (;()nciin('M('e  of  (Ireat  Hritain. 

That  statement  is  quite  in  Yuw  witli  th(^  power  of  this  Tribunal  to 
declare  either  that  it  accorded  with  tlie  legal  rights  of  Britisli  subjects, 
or  that  it  did  not.  That  was  not  an  assault  on  the  i)Owers  of  the 
Tribunal,  but  a  strong  appeal  to  its  judgment  on  an  alleged  right  of 
British  subjects. 

The  other  statement  on  this  subject,  found   in   the  British  Case,  I 

have  already  quoted,  but  will  repeat.     It  is  taken  from  an  outline  of 

argument  on  page  1),  and  is  as  follows: 

Finally,  that  while  Great  Britain  has  from  the  first  strenuously  and 
consistently  op])osed  all  the  foregoing  exceptional  i)retensions  and 
(claims,  slui  has  througiiout  been  favorably  disposed  to  tlu'  a(loi)ti()n  of 
f/cncrtd  measures  of  control  of  the  fur-seal  lishery,  should  these  be 
found  to  be  necessary  or  desirable  with  a  view  to  the  ])rotectiou  of  the 
fur-seals,  ]Movided  that  such  measures  be  eiiuitablc  and  framed  on  Just 
grouiuls  of  common  interest,  and  that  the  adhesion  of  other  pon-ern  be 
secured  as  a  guarantee  of  their  continued  and  impartial  execution. 

The  objections  raised  in  the  British  counter  case  (above  cited)  to  the 
Jurisdiction  of  the  Tribunal  of  Arbitration  are  far  more  urgent  in  tlieir 
demand  for  diplomatic  settlement  than  the  question,  that  was  settled 
in  that  way,  relating  to  the  matter  of  tlie  determination  of  Great 
Britain  to  abide  by  and  perform  the  award  of  the  tribunal. 

If,  however,  the  Tribunal  of  Arbitration  shall  determine  to  proceed  to 
a  linal  award  without  referring  this  vital  question,  as  to  their  powers, 
to  the  two  Governments  for  their  further  consideration  they  must  incur 
the  risk  of  having  their  award  repudiated  by  the  one  Government  or 
the  other. 

The  case  of  the  United  States  is  based  in  a  large  part,  if  not  most 
largely,  upon  the  fact  that  the  Tribunal  of  Arbitration  has  the  powers 
that  arc  indicated  in  the  two  propositions  stated  in  the  motion  of  Mr. 
Justice  Harlan.  Much  more  than  half  of  the  testimony  ofl'ered  and 
cited  by  the  counsel  for  the  respective  Governments  was  adduced  in 
elucidation  of  the  subject  of  the  regulations  that  are  proper  for  the 
protection  and  preservation  of  fur-seals  in  the  North  Pacific  Ocean. 
It  is,  taken  together,  an  immense  mass  of  facts  and  expert  opinions. 

The  argument  of  counsels  on  the  part  of  the  United  States  were 
addressed  at  great  length  and  with  untiring  industry  and  the  highest 
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ability  to  point  o>it  the  powers  of  tliis  tribuiuil  to  regulate  pelagic  fur- 
sealing  in  tlie  North  Pacific  Ocean  and  in  Bering  Sea.  No  motion 
was  made  ur  intimated  on  the  hearing  that  this  tribuntd  should  refuse  to 
admit  such  evidence  on  the  ground  that  it  had  no  jurisdiction  to  make 
regulations  to  protect  and  preserve  the  fur-seals  in  the  North  Pacific 
Ocean. 

After  all  this,  is  it  a  reasonable  expectation  that  the  United  States 
will  accept  an  award  that  ignores  the  greater  part  of  its  case?  Can 
we  assume  that  the  United  States  has  consented  to  a  treat}',  and  made 
this  earnest  effort  to  present  its  rights  in  accordance  with  it,  and 
will  be  content  that  this  tribunal  shall  find  that  it  has  no  power  even 
to  consider  those  rights? 

Moreover,  we  are  called  upon  to  decide  that  the  powers  of  the  tri- 
bunal to  regulate  pelagic  sealing  are  confined  to  the  area  of  Bering 
Sea;  and  to  base  that  finding  on  the  alleged  fact  that  this  is  "the  only 
area  in  disi)ute."  To  find  this  alleged  fact  we  are  invited  to  rpiit  the 
text  of  the  Treaty  and  to  go  into  the  diplomatic  correspondence  that 
led  to  its  adoption  for  our  authority  so  to  construe  that  instrument. 
That  process  of  construction  might  be  adopted  by  this  tribunal  as  a 
means  of  clearing  up  an  ambiguous  expression  in  the  Treatj^,  under 
which  a  right  is  claimed  in  favor  of  either  party,  but  no  such  proceed- 
ing can  be  resorted  to  in  order. to  limit  or  enlarge  our  powers  as  a 
Tribunal  of  Arbitration.  That  would  be  to  make  a  treaty  by  con- 
struction, and  then  to  proceed  to  administer  rights  under  it. 

Much  less  can  this  tribunal  create  its  powers  by  merely  declaring 
them.  Our  powers  are  to  be  found  in  the  clear  meaning  of  the  text  of 
the  treaty,  or  they  do  not  exist.  If  we  find  them  in  the  treaty  we  can 
not  refuse  to  exercise  them. 

1  will  not  now  present  an  argument  in  sni)port  of  the  existence  of 
the  powers  stated  in  the  motion  of  Mr.  Justice  Ilarlan  further  than  to 
make  some  quotations  from  the  text  of  the  treaty,  premising  that  I 
understand  it  to  be  fully  admitted  on  all  hands  that  a  great  and  lead- 
ing purpose  of  both  governments  in  making  tliis  treaty  is  to  protect 
and  preserve  the  fur-seals  in,  or  that  habitually  resort  to,  Bering  Sea. 

The  fur-seals  to  whi(;li  this  treaty  relates  comprise  a  family  or  herd 
of  animals  that  are  in  Bering  Sea,  or  habitually  resort  to  those  waters 
and  the  islands  in  that  sea.  As  the  protection  and  preservation  of 
these  animals  is  the  real  result  sought  to  be  accomplished  by  the 
treaty,  the  only  accurate  method  of  defining  the  scope  of  the  powers 
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of  tliis  iribimal  for  tlieir  protccticm,  as  to  its  npi)licatioTi,  was  to 
(losciilx;  Mic  lierd;  but  Mie  lesirictioiis  upon  tlic.  liiiiilsof  tlicjiirisdiclidii 
•.wo.  (loCnu'd  by  the  territorial  boundaries  of  the  two  countries  tliat  own 
all  the  sliores  and  islands  that  are  washed  by  the  waters  in  wliich  these 
animals  are  found  that  resort  to  IJering  Sea. 

In  the  lij;ht  of  these  faets,  disclosed  on  the  face  of  the  treaty,  the 
following  quotations  from  the  treaty  make  it  clear  that  tliis  trii)uual 
possesses  the  powers  stated  in  the  motion  of  Mr.  Justice  Harlan: 

Article  I. 

The  questions  wliich  have  arisen  between  the  Government  of  Tier 
Britannic  Majesty  and  tiie  (jovernnu'iit  of  the  United  Srat(!s  concern- 
ing the  jurisdictional  rights  of  the  United  States  in  the  waters  of  Uer- 
jng  Sea,  and  concerning  also  the  prcHvrrution  of  the  fur-sad  in  or  habit- 
uaUij  resortiny  to  the  said  sea,  and  the  riyltts  of  the  ciiizois  and  suhjccts  of 
cither  country  as  regards  the  taking  of  fur-seal  in  or  hahituaUy  resortinij 
to  the  said  nuifcrs,  shall  be  submitted  to  a  tribunal  of  arbitration,  to 
be  composed  of  seven  arbitrators. 

•  •#•••• 

Article  III. 

The  printed  case  of  each  of  the  two  parties,  accompanied  by  the  doc- 
uments, the  othcial  corresi)(>ndence,  and  the  evidence  on  which  each 
relies,  shall  be  delivered  in  duplicate  to  each  of  the  arbitrators  and  ta 
the  agent  of  the  other  party  as  soon  as  nniy  be  after  the  appointment 
of  the  members  of  the  tribunal,  but  within  a  period  not  exceeding  four 
mouths  from  the  date  of  the  exchange  of  the  ratiiications  of  this  treaty. 

Article  IV. 

Within  three  months  after  the  delivery  on  both  sides  of  the  printed 
case  either  party  may,  in  like  manner,  deliver  in  duplicate  to  each  of 
the  said  arbitrators  and  to  the  agent  of  the  other  party  a  counter  case 
and  additional  documents,  correspondence,  and  evidence,  in  reply  to 
the  case,  documents,  correspondence,  and  evidence  so  presented  by  the 
other  party. 

Article  VI. 

In  deciding  the  matters  submitted  to  the  arbitrators  it  is  agreed  that 
the  following  live  points  shall  be  submitted  to  them,  in  order  that  their 
aw^ard  shall  embrace  a  distinct  decision  upon  «ach  of  said  five  points, 
to  wit: 

1.  What  exclusive  jurisdiction  in  the  sea  now  known  as  the  Behring 
Sea,  and  what  exclusive  rights  in  the  seal  lisheries  therein,  did  Kussia 
assert  and  exercise  prior  and  up  to  the  time  of  the  cession  of  Alaska 
to  the  United  States  ? 

****** 

5.  Ilas  the  United  States  any  right,  and,  if  so,  what  right,  of  ^ro- 
tcction  or  property   in  the  fur-seals  frequenting  the  islands  of  tha  United 
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states  in  Behring  iSea  when  suck  seals  are  found  outside  the  ordinarif 
Smile  limit  t 

Article   VII. 

If  the  fletonnination  of  the  forogcing  questions  as  to  the  exolusivo 
jurisdiction  of  tho  ITnited  States  shall  leave  the  snbjeet  in  such  ])ositiou 
tiiat  the  eoncunenee  of  Great  Britain  is  necessary  to  the  establishment 
of  Ivegulations  for  the  ])roper  protection  and  preservation  of  the  fur- 
seal  in,  or  habitually  resorting"  to,  the  iJehring  Sea,  the  Arbitrators 
shall  then  determine  what  concurrent  Regulations  outside  the  jurisdic- 
tioiuil  limits  of  the  respective  (iovernments  are  necessary,  aiul  over 
what  waters  such  Regulations  should  extend,  and  to  aid  them  in  that 
determination,  the  report  of  a  Joint  Commission,  to  be  appointed  by 
the  respective  Governments,  shall  1)C  laid  before  them,  with  such  other 
evideiu^e  as  either  Government  may  submit. 

The  High  Contracting  Parties  furthermore  agree  to  cooperate  in 
securing  the  adhesion  of  other  Powers  to  such  Regulations. 

Article  IX. 

•  •  •  *  •  •  • 

Each  Government  shall  appoint  two  Commissioners  to  investigate, 
conjointly  with  the  Conunissioners  of  the  other  (iovernnient,  all  the 
facts  having  relation  to  seal  life  in  liehring  Sea.  and  the  measures 
necessary  for  its  proi)er  protection  and  i»rescrvation. 

The  four  Commissioners  shall,  so  far  as  they  may  be  .ible  to  agree, 
make  a  joint  report  to  each  of  the  two  Governments,  and  they  shall  also 
report,  either  jointly  or  severally,  to  each  Governmenton  any  points  on 
which  they  may  be  uiuible  to  agree. 

These  i-e])orts  shall  not  be  made  public  until  they  shall  be  submitted 
to  the  Arbitrators,  or  it  shall  appear  that  Ihecontingency  of  their  being 
used  by  the  Arbitrators  can  not  arise. 

Article  XIV. 

The  High  Contracting  Parties  engage  to  consider  the  result  of  the 
])roceedings  of  the  Tribunal  of  Arbitration  as  a  full  and  linal  settle- 
ment of  all  the  questions  referred  to  the  Arbitrators. 

MODUS  VIVENDI  OF  1SD2. 

Article  I. 

Her  ^Majesty's  Government  will  prohibit,  during  the  pendency  of  the 
arbitration,  seal  killing  in  that  part  of  liehring  Sea  lying  eastward  of 
the  line  of  demarcation  described  in  Article  1,  of  the  Treaty  of  1807 
between  the  United  States  and  Russia,  and  will  ]u-om])tly  use  its  best 
ellorts  to  ensure  the  observance  of  this  prohibition  by  British  subjects 
and  vessels. 

Article  II. 

The  United  States  Government  will  prohibit  seal  killingfor  the  same 
period  in  the  same  part  of  liehi-ing's  Sea  and  on  the  shores  and  islands 
1  hereof  the  property  of  the  United  States  (in  excess  of  seven  thousand 
five  hundred  to  be  taken  on  the  islands  for  the  subsistence  of  the 
natives),  and  will  promptly  use  its  best  efforts  to  ensure  the  observance 
of  this  prohibition  by  United  States  citizens  and  vessels. 
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AllTICLE    ITT. 

Every  voasol  or  porsoii  ofir(Mi(lin<;-  a^:iiiist  tin's  proliihifioii  in  tlio  sfiid 
waters  of  ilcliiin;^  Sea  outside,  of  tiie  ordinary  teiritorial  liniils  ol  tli(5 
(Iiiited  States  may  be  Kei/,e<l  and  detaiiuMl  l)y  the  naval  or  ollx'r  duly 
eonunissioned  offieeis  of  eit iu>r  of  the  Iii;;h  ('ontra(;t inj;  Paities,  l)nt 
they  shall  be  handed  over,  as  soon  as  practicable,  to  the  authorities  of 
the  nation  to  wliieh  they  i'espeetiv(Oy  belong,  who  alone  shall  have 
jurisdietiou  to  try  the olTenee  and  impose  the  penalties  for  the  same. 
The  witnesses  and  proof  necessary  to  establish  the  oll'ence  shall  also 
be  sent  with  thoui. 

Article  V. 

If  the  result  of  the  arbitration  be  to  affirm  the  rijjht  of  Britlsli  seal- 
ers to  take  seals  in  Behring  Sea  within  the  bouiuls  claimed  by  the 
United  States  uiulcr  its  purchase  from  liussia,  then  (compensation 
shall  be  made  by  the  United  States  to  Great  Britain  (for  tlie  use  of 
her  subjects)  for  abstainini;'  from  the  exercise  of  that  ri^ht  during  pen- 
<leucy  of  the  arbitration,  ujton  the  basis  of  such  a  re.uulated  and  limited 
catch  or  catches  as  in  tlu^  o])inion  of  the  arbitration  mi<;ht  have  been 
taken  without  an  undue  diminution  of  the  seal  herds;  and,  on  the  other 
hand,  if  the  result  of  the  arbitration  shall  be  to  deny  the  ri<;ht  of  JJiit- 
ish  sealeis  to  take  seals  within  the  said  waters,  then  comi)ensation 
shall  be  made  by  Great  liritain  to  the  ITnited  States  (for  itself,  its  cit- 
izens, and  lessees)  for  this  agreement  to  limit  the  island  catch  to  seven 
thousand  live  hundred  a  season,  upon  the  basis  of  the  ditlerence 
between  this  number  and  such  larf>er  catch  as  in  the  opinion  of  the 
Arbitrators  might  have  been  taken  without  an  undue  diminution  of  the 

seal  herds. 

*  *  *  *  *  m  * 

There  are  no  italics  in  the  text  I  have  jUwSt  quoted.  The  regulations 
proposed  by  the  United  States  for  adoption  by  the  Tribumil  of  Arbi- 
tration are  in  keeping  with  the  suggestions  contained  in  the  motion 
presented  by  Mr.  Justice  Harlan;  but,  while  the  British  Government 
denies  to  the  tribunal  the  powers  therein  stated,  the  regulations  offered 
by  that  Government  for  our  adoption  would  necessarily  depend  on  the 
assertion  of  the  same  powers. 

The3^  are  as  follows,  the  regulation  numbered  8  having  been  pre- 
sented to  the  tribunal  aiul  then  withdrawn: 

REGULATIONS. 

1.  All  vessels  engaging  in  pelagic  sealing  shall  be  required  to  obtain 
licenses  at  one  or  other  of  the  following  ports: 

A^ictoria,  in  the  province  of  British  Columbia. 

Vancouver,  in  the  province  of  British  Columbia. 

Port  Towuseud,  in  Washington  Territory,  in  the  United  States. 

San  Francisco,  in  the  State  of  California,  in  the  United  States. 

2.  Such  licenses  shall  only  be  gianted  to  sailing  vessels. 

.'>.  A  zone  of  20  miles  around  the  Pribilof  Islands  shall  be  estab- 
lished, within  which  no  seal  hunting  shall  be  permitted  at  any  time. 
4.  A  close  season  from  the  15th  of  September  to  the  1st  of  July  shall 


12 

be  ost;il)lisl»0(l,  (lurii)g  wliicli  no  pelagic  sealiiip:  sliiill  be  i)erinitte(l  in 
Bv\n\uiX  Sea. 

5.  Xo  liries  or  nets  sliall  be  used  in  i)ela.!iic  sealinir. 

G.  All  sealing  vessels  shall  be  reiiuiied  to  cany  a  distingnisliing  flag. 

7.  The  masters  in  charge  of  sealing  vessels  shall  keep  accurate  logs 
as  to  the  times  and  i)laces  of  sealing,  the  nund)er  and  sex  of  the  seals 
captured,  and  shall  enter  an  abstract  thereof  in  their  (dlicial  logs. 

■S.  Licenses  shall  be  subject  to  forfeiture  for  breach  of  above  regula- 
tions. 

Whence  comes  the  power  of  tliis  tribunal,  asserted  in  this  programme, 
to  bind  Great  Britain  and  the  United  States  to  enact  laws  requiring 
all  vessels  engaged  iu  pelagic  sealing  to  obtain  licenses  at  one  or  the 
other  of  the  following  i)orts,  viz:  Victoria,  Vancouver,  Port  Townsend, 
and  San  Francisco?  All  of  these  are  seaports  on  the  Pacific  Ocean, 
and  San  Francisco  is  below  the  waters  iu  wliicli  fur-seals  are  found  or 
hunted. 

To  make  this  regulation  the  tribunal  must  go  2,000  miles  south  of 
Behring  Sea,  with  its  authority,  and  enter  the  seaports  of  both  Govern- 
ments. 

Our  authority,  thus  conceded,  to  make  regulations  to  protect  and 
preserve  the  fur-seals  in  or  habitually  resorting  to  Bering  Sea,  must 
not  only  enter  within  the  ordinary  3-mile  limit  of  each  of  these 
sovereign  powers,  under  this  i^rogramnie,  but,  while  there,  it  must 
destroy  the  pelagic  hunting  rights  of  all  owners  of  steam  vessels  and  all 
the  persons  who  hunt  seals  in  canoes,  by  denying  to  them  a  license  for 
])elagic  sealing.  We  must,  while  in  these  ports,  disarm  pelagic  seal 
liuntersof  ritles  and  nets  while  leaving  to  the  licensees  the  use  of  the 
deadly  double-barreled  shotguns,  repeating  pistols,  and  swivels.  While 
there  we  are  expected  to  regulate  navigation  by  creating  a  new  inter- 
national flag  for  the  benefit  of  the  four  ports  that  are  given  the  monop- 
oly, by  these  proposed  regulations,  of  outfitting  all  licensed  sealers 
and,  consequently,  of  handling  the  great  spring  catch. 

Then  when  we  are  engaged  in  establishing  a  close  season  during  which 
no  pelagic  sealing  shall  be  permitted  in  Bering  Sea,  we  must  also  fix 
the  boundaries  of  that  sea,  not  yet  fixed  by  any  law  or  treaty.  Other- 
wise, we  can  not  define  the  boundary  that  shall  separate  innocence 
from  guilt  in  pelagic  sealing. 

Insi<le  Bering  Sea.  we  nnist  fix  and  demark  a  zone  of  20  miles  around 
the  Pribilof  Islands  within  which  the  seals  shall  live  and  pelagic 
sealing  .shall  perish. 

None  ofthese  various  regulations — which  would  destroy  some  private 
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ri^lits  of  tlie  people  mid  l»uil(l  up  otlins;  would  cn'nio  monopolies  for 
some  towns,  to  tlic  f^rciit  disjidvantajjcof  otlicrs;  would  build  ui»HOJMe 
railroads  and  cripple  otlicrs — are  so  clearly  within  the  power  of  tbis 
tribunal  to  protect  and  preserve  the  fur-seals  as  the  dcteiinination  of 
a  close  season  in  the  Pacific  Ocean,  or  of  the  i)rohibitioii  of  all  i)elagic 
sealing  would  be. ' 

The  British  Goveiiiment,  through  its  attorney  general,  can  give 
authenticity  to  any  i)lan  we  may  adopt  for  carrying  out  the  jiurposes 
of  the  treaty,  so  as  to  bind  that  Government  at  least,  and  although  the 
regulations  thus  presented  to  the  tribunal  may  involve  an  award  by 
the  tribunal  that  would  be  ultra  vires,  if  they  should  be  adopted,  the 
award  would  have  the  valid  and  binding  consent  of  (Jreat  Britain. 
The  United  States  cannot  be  thus  pledged  to  any  consent  decree  and 
must  accept  what  we  award  without  question,  except  that  the  tribunal 
nuist  act  within  its  just  powers  under  the  treaty. 

The  regulations  thus  authentically  proposed  by  Great  Britain,  being 
entirely  inconsistent  With  its  contention  that  the  i^owers  of  this  tribu- 
nal are  confined  to  the  area  of  Bering  Sea,  it  is  justly  to  be  considered 
that  the  objection  to  the  exercise  of  a  more  extended  field  of  jurisdic- 
tion is  waived,  or  abandoned,  by  that  Government. 

The  examination  and  decision  of  the  questions  of  the  right  of  property 
in  the  fur-seals  in,  or  habitually  resorting  to,  Bering  Sea,  and  the  right 
to  protect  them  claimed  by  the  United  States  necessarily  extends  the 
jurisdiction  of  this  tribunal  on  that  question  to  the  North  Pacific 
Ocean. 

In  every  important  feature  the  case  is  an  entirety,  and  all  its  parts 
must  be  construed  in  pari  materia.  It  is  beyond  my  comprehension 
that  the  jurisdiction  of  the  tribunal  should  require  us  to  make  an 
investigation  into  a  great  variety  of  facts  and  the  laws  governing  the 
rights  of  the  United  States  as  to  property  and  protection  in  the  Pacific 
Ocean,  and  that,  when  the  protection  of  its  rights  is  reached,  the 
jurisdiction  of  the  tribunal  should  suddenly  cease. 

Yet,  if  the  objection  of  Great  Britain  is  still  urged,  it  is  apparently 
the  only  method  of  avoiding  a  very  embarrassing  condition,  that  the 
Tribunal  of  Arbitration  should  present  to  both  Governments  the  pres- 
ent attitude  of  the  question  and  ask  them,  by  a  formal  agreement,  to 
remove  the  difficulty. 

Mr.  Justice  Harlan  and  myself  have  stated  to  the  tribunal  our  con- 
viction that  the  United  States  would  regard  the  decision  of  the  tri- 


14 

bimnl  as  being  in  violation  ol"  the  plain  provisions  of  the  treaty  if  they 
should  hold  that  they  have  no  power  under  the  treaty  to  extend  what- 
ever regulations  they  may  find  to  be  necessary  for  the  proper  protection 
of  the  fur-seals  into  the  Nortlicrn  Pacific  Ocean. 

As  Ave  fully  concur  in  that  view  of  the  treaty  and  believe  that  the 
seal  herd  will  be  speedily  destroyed  if  proper  regulations  for  their  pro- 
tection in  Behring  Sea  and  in  the  North  Pacific  Ocean  are  refused,  wo 
feel  c()inpclle<l  to  seek  a  full  opportunity  to  present  the  subject  to  our 
colleagues  without  the  embarrassment  that  must  attend  its  investigation 
in  the  presence  of  a  pending  and  undecided  objection  on  the  part  of 
Great  Britain  that  we  have  no  right  to  consider  the  subject  of  regula- 
tions applicable  to  the  North  I'acific  Ocean,  because  this  tribunal  has 
no  jmwer  to  award  any  regulations  to  apply  outside  the  area  of  Behring 
Sea. 

AVe  believe  that  the  i)ropcr  way  and,  indeed,  the  only  way  to  secure 
an  unembarrassed  consideration  of  this  subject  on  its  merits  is  to 
take  up  the  objection  of  Great  Britain  to  the  jurisdiction  of  this  tri- 
bunal and  dispose  of  it.  I  believe  that  every  consideration  of  just  and 
l)roper  procedure  in  this  case  requires  that  this  vital  question  as  to  the 
l)owers  of  this  tribunal  should  be  disposed  of  before  any  other  question 
in  the  case  is  taken  up.  The  questions  of  extending  regailations  beyoud 
the  area  of  Behring  Sea  into  the  North  Pacific  Ocean  and  of  prohibit- 
ing pelagic  sealing  in  Bering  Sea  can  never  be  fairly  considered  upou 
their  merits  under  the  pressure  of  a  pending  objection  made  by  Great 
Britain  that,  Avhatever  convictions  au  Arbitrator  may  have  as  to  the 
necessity  of  such  regulations,  the  treaty  forbids  such  action  by  the 
Tribunal  of  Arbitration. 

The  justice  of  the  request  that  this  question  shall  be  disposed  of  in 
limine,  aside  from  its  logical  propriety,  is  manifest,  when  it  is  considered 
that  Great  Britain  has  made  this  serious  objection  to  the  powers  of 
the  tribunal  and  yet  insists  that  its  objection  shall  not  be  heard  until 
the  case  has  been  heard  and  decided,  in  all  other  respects,  u^jou  the 
merits. 

Can  it  be  justly  claimed  that,  if  the  case  should  be  decided  in  favor 
of  the  contention  of  Great  Britain  on  every  other  point,  on  the  merits, 
that  Governnient  could  at  its  pleasure,  permit  or  prevent  regulations 
from  being  adopted  aj)plicable  to  tlio  North  Pacific  Ocean,  however 
necessary  they  may  be,  on  the  ground  taken  in  its  objection  to  the 
jurisdiction  of  this  tribunal  that  it  has  no  power  under  the  treaty  to 
make  such  regulations! 
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It  should  bo  determined,  now,  whether,  in  the  judgment  of  tlii.s 
tribunal,  ;i  power  of  this  dangerous  magnitude  can  be  wisely  or  juatly 
left  in  the  control  of  either  party. 

If  this  power  to  extend  roguhitions  to  include  an  area  in  tlie  North 
Pacific  Ocean  does  not  exist,  as  Great  Britain  asserts  that  it  <h>es  not 
exist,  no  concession  on  tlie  part  of  that  Government  could  creatt;  the 
])ower,  without  the  consent  of  the  United  States.  It  would  require  a 
change  in  the  treaty  to  create  that  power  if  it  does  not  exist. 

The  only  ground  that  can  be  taken,  in  the  situation  presented  by  tlie 
objection  of  Great  Britain,  is  that  the  Tribunal  of  Arbitration  will 
decide  the  question  and  leave  it  to  the  respective  Governments  to  deter- 
mine what  course  they  will  pursue  in  view  of  the  decision.  It  will  result 
in  this,  at  last,  for  they  are  sovereign  Governments  and  there  are  none 
who  can  comiiel  either  of  them,  by  any  peaceful  means,  to  accept  and 
l)eiform  an  award  which  they  may  believe  violates  the  treaty  under 
which  this  tribunal  is  acting. 

1  disclaim  all  authority  to  speak  for  the  United  States  and  1  deny 
the  right  of  any  other  person  to  bind  that  Government  by  any  declara- 
tion or  act  that  is  not  clearly  authorized  by  the  treaty. 

1  only  speak  for  myself  when  I  state  my  conviction,  that  the  objec- 
tion urged  by  Great  Britain  to  the  power  of  this  tribunal  to  make  reg- 
ulations to  protect  the  fur-seals,  which  shall  have  full  operation  out- 
side of  Bering  Sea,  if  it  is  sustained  by  this  tribunal,  will  destroy  a 
leading  and  most  important  feature  of  the  treaty. 

From  some  observations  of  Lord  Haiinen,  when  Mr.  Justice  Ilarlau 
presented  the  propositions  I  have  been  discussing,  I  find  that  his  objec- 
tion to  the  second  proposition  is  to  some  extent  based  on  the  point 
that  there  is  in  that  proposition  a  delimitation  of  the  area  of  waters 
in  the  Pacific  Ocean,  over  which  the  regulations,  if  adopted,  will  extend. 
I  understand  Mr.  Justice  Harlan  to  say  that  such  is  not  his  intention, 
or  his  construction  of  that  resolution. 

Now,  in  order  that  the  question  of  the  power  of  the  tribunal  to  make 
regulations  that  will  extend  to  the  Pacific  Ocean,  outside  of  Bering  Sea, 
and  outside  of  territorial  limits,  may  be  presented  in  a  more  distinct 
form,  if  possible,  I  will  offer  the  following  as  a  substitute  for  the  two 
propositions  offered  by  Mr.  Justice  Harlan,  which,  I  think,  covers  the 
substance  of  both  the  propositions  he  has  ottered,  and  I  hope  it  may 
remove  the  objections  that  are  made  by  Lord  Hanneu  to  the  form  of 
those  prox)ositions: 
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"  This  Tribunal  of  Arbitiatioii  is  eiii powered  by  the  treaty  of  Febru- 
ary 29,  189J,  between  the  United  States  and  Great  Britain,  to  determine 
wliat  concurrent  regulations  are  proper  to  be  adoi)ted  and  enforced  by 
the  action  of  the  respective  Governments,  applicable  to  their  respective 
citizens  or  subjects,  outside  of  their  respective  territorial  limits  and 
outside  of  Bering  Sea,  for  the  protection  and  preservation  of  fur-seals 
in,  or  habitually  resorting  to,  Bering  Sea." 

At  the  conclusion  of  the  foregoing  remarks  Mr.  Justice  Harlan 
accepted  this  declaration,  offered  by  Senator  Morgan,  as  a  substitute 
for  those  proposed  by  liim,  and  moveil  the  adoption  of  the  same. 


A  QTIESTION  IJIOlNCr  UNDER  DTSCUSSION  AS  TO  THE  PROPER  ORDER  IN 
WlUOil  THE  MATTERS  SUBMITTED  TO  THE  TRIIJUNAL  FOR  EXAMI- 
NATION SHOULD  BE  TAKEN  UP  AND  DISPOSED  OF,  AND  AS  TO  THE 
GENERAL  1'0W3':RS  AND  DUTIES  OF  THE  TRIBUNAL,  SENATOR 
MORGAN  MADE  THE  FOLLOWING  PRELIMINARY  REMARKS  TOUCH- 
ING THE  SAME : 

The  subject  with  wliich  the  tribunal  is  to  deal  is  a  practical  one 
of  the  highest  importance.  On  the  part  of  Great  Britain  a  claim 
asserted,  as  a  sovereign  p(nver,  on  belialf  of  her  subjects,  to  the  right 
of  pelagic  hunting  of  fur-seals  in,  or  habitually  resorting  to  Bering 
Sea,  iu  all  the  waters  of  the  l^orth  Pacific  Ocean  that  are  not  included 
within  ordinary  territorial  liniits,  without  any  restriction,  or  quali- 
fication, as  to  the  time,  place,  or  manner  of  their  destruction. 

In  the  Case  of  (heat  Britain,  as  it  is  stated  to  tlie  Tribunal  of 
Arbitration  iu  conformity  with  the  requirements  of  the  treaty,  this 
claim  is  presented  in  the  broadest  form  and  the  present  method  of 
pelagic  hunting  is  justified  as  being  within  that  claim  of  right,  under 
international  law. 

Great  Britain  has  cited  the  principles  of  international  law,  and 
certain  analogies  relied  u])on  to  support  her  case.  Tlie  Government 
of  the  United  States,  under  the  same  requirement  of  the  treaty,  has 
presented  its  case  upon  the  law  and  evidence  in  like  manner. 

The  claim  of  tlie  United  States  is  made  in  the  name  and  on  behalf  of 
that  Government,  which  asserts  that  it  is  the  sovereign  owner  of  the 
fur-seals  that  habitually  resort  to  tlie  waters  of  Bering  Sea  and  to  tlie 
islands  within  that  .sea  that  are  east  of  the  water  boundary  between 
Eussia  and  the  United  States  of  America,  and  that  it  owns  these  fur- 
seals  as  property,  as  a  source  of  revenue,  and  as  an  instrumentality  of 
government. 

In  one  aspect  of  tliis  claim,  the  ownership  of  the  animals  is  alleged 
to  be  complete.  In  anotlier  aspect,  the  alleged  ownership  is  stated  as 
a  right  to  have  and  enjoy  the  usufruct  of  these  seal  herds,  for  the  sup- 
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l>ort  of  a  lojxitimate  industry  established  by  the  TJuited  States  on  the 
islands  of  St.  Paul  and  St.  Cioorge,  in  Bering  Sea. 

Two  dislinrt  "cases"  arc  thus  presented  to  the  Tribunal  of  Arbitra- 
tion for  consideration  and  decision,  and,  while  they  are  not  consolidated, 
as  cross  actions  arc  often  set  down  by  the  courts  as  comprising  one 
case,  tlicy  are  to  be  heard  at  the  same  time  and  the  same  evidence  may 
be  used. 

Each  ''case"  must  stand  upon  its  own  merits,  and  it  does  not  neces- 
sarily result  (hat  a  decision  in  favor  of  cither  Government  upon  the 
case  presented  by  it  is  a  denial  of  all  that  is  claimed  in  the  case  of  the 
other  Government. 

While  the  award  to  be  made  by  the  Tribnnal  of  Arbitration  may 
allirm  in  whole  or  in  part  the  claims  so  asserted  by  either  Govern- 
ment, it  is  not  a  lindin<;  in  the  nature  of  a  recovery  of  property  or 
jndii'ment  for  money,  as  damages  or  otherwise,  in  favor  of  either  party 
as  against  the  other,  but  is  an  assent  by  both  to  a  settlement  of  con- 
troversies between  them  in  accordance  with  the  terms  of  the  award 
which  the  Tribunal  of  Arbitration  shall  make.  'When  the  award  is 
so  made,  the  result  is  the  same  as  if  both  Goverinnents  had  stipulated 
in  the  Treaty,  in  terms,  that  which  shall  be  expressed  in  the  award. 
In  this  sense,  and  to  this  effect,  whatever  shall  be  declared  in  the 
award  icill  be  a  finding  in  favor  of  both  Govcrnnunts. 

1^0  rule  is  given  or  intimated  in  the  treaty  to  indicate  whether  the 
tribunal  is  to  take  the  international  law,  or  a  just  view  of  the  comity 
of  nations,  or  the  peculiar  relations  of  the  two  Governments  to  this 
vsubject,  as  a  guide  to  their  decisions,  or  whether  the  rigid  rules  of  law, 
or  equitable  considerations  are  to  govern,  and  whether  the  tribunal  is 
held  to  an  unbending  rule  of  law,  or  whether  there  are  exceptions  to 
it  growing  out  of  long  usage  or  governmental  necessities  Avhich  should 
qualify  the  right  claimed  by  either  party. 

Another  impoitant  consideration  was  in  view  when  the  treaty  was 
made,  namely,  the  necessity  for  a  declaration  on  their  part,  reaching 
beyond  the  mere  question  of  the  iiiterests  of  the  United  States  and  the 
subjects  of  Great  Britain  in  the  Alaskan  herd  of  fur-seals,  that  the 
ultimate  assertion  of  governmental  control  over  the  subject  by  all  tlie 
countries  to  which  fur-seals  resort  in  their  breeding  season  should  be 
est.ablished  by  the  consent  of  the  United  States  and  Great  Britain. 

It  was  a  just  expectation  that  all  such  countries  would  find,  in  the 
results  of  this  investigation,  suflQcieut  reasons  for  ado^jtiug  the  rules, 
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or  principles,  tliat  tliis  tribunal  would  establish  for  the  protection  of 
fur-seals. 

The  destruction  of  tlie  fur-seal  si)o<;ies  in  the  southern  hemisphere, 
in  a  coinincrcial  sense,  had  already  resulted  from  iiHliscriniinatc 
slaughter  ou  land  and  sea.  The  slaughter  had  been  conducted  as  a 
matter  of  right  upon  the  idea  that  none  of  those  countries  had  treated 
the  fur-seals  as  domestic  animals,  or  animals  that  were  atta(;hed  to 
the  soil,  or  as  domesticated  animals  entitled  to  protection  as  pro])erty, 
but  had  permitted  them  to  be  treated  as  wild  animals,  subje<,'t  to  cap- 
ture by  everyone  at  Ids  pleasure.  The  people  of  the  United  States 
and  of  Canada,  and  of  many  other  countries,  had  exercised  tliis 
assumed  right  of  capture  of  fur-seals  in  the  Antarctic  Seas  until 
within  a  recent  j^eriod. 

After  the  southern  herds  had  been  virtually  destroyed,  the  coloniza- 
tion of  Europeans  in  extreme  southern  latitudes  led  to  the  in  \estigation 
of  this  subject  and  tlie  enactment  of  laws  for  the  prote<;tion  of  fur- 
seals  in  the  hope  that  their  numbers  could  be  thus  restored.  These 
efforts  are  most  noteworthy  in  the  British  colonies  of  New  Zealand  and 
the  Cape  of  Good  Hope.  These  legislative  provisions  were  tentative 
rather  than  concjlusive  in  their  operation  upon  the  right  of  pelagic 
hunting,  within  the  prescribed  limits  of  protection,  by  the  people  of  for- 
eign countries.  While  foreigners  were  included  in  the  general  terms 
of  the  statutes  enacted  to  protect  fur-seals,  room  was  left  for  the  ques- 
tion whether  they  could  be  rightfully  included  within  the  protection  of 
the  international  law  if  the  pelagic  hunters  chose  to  make  objection. 
In  the  absence  of  such  statutes,  the  right  of  pelagic  sealing  was  not 
questioned,  except  in  seas  and  bays  that  were  claimed  as  being  closed 
for  such  purposes,  such  as  Behring  Sea,  the  sea  of  Okhotsk,  and  the 
waters  in  and  around  the  Japanese  archipelago. 

By  insisting  upon  i^eculiar  rights  and  powers  of  protection  over  fur- 
seals  in  such  waters  Kussia  and  Japan  had,  in  a  large  measure,  pre- 
served their  herds  from  destruction.  But  there  was  then,  and  until 
recently,  no  one  to  assert,  in  the  name  of  any  Government,  that  pelagic 
sealing  was  an  invasion  of  national  interests,  or  rights  of  property,  in 
fur-seals.  The  question  was  not  raised  by  any  serious  dispute,  by  other 
powers,  of  the  right  of  protection  of  fur-seals  as  asserted  by  Eussia; 
and  her  policy  stood  opposed  to  the  alleged  right,  in  a  negative  way 
rather  than  by  an  active  assertion  attended  with  serious  controversy 
or  force.    Such  respect  was  paid  to  her  well-known  attitude  on  the  sub- 
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ject  tliiit  no  occasion  offered  to  test  the  question  wlietlier  a  right  of 
pelagic  Imnting  existed,  under  the  laws  of  nations,  wliicli  was  superior 
to  Kussia's  right  to  protect  tlie  fur-seals  against  trespassers  on  the 
high  seas,  or  within  Bering  Sea,  when  they  were  found  more  than 
3  miles  from  her  coasts  and  islands. 

This  (piestion  was  never,  in  fact,  raised  in  any  practical  way  as  a 
nnittcr  of  international  dispute,  until  the  present  controversy  between 
the  United  ^^tates  and  (Jreat  Britain. 

The  question  is,  therefore,  entirely  new,  without  any  actual  prece- 
(U'nl  for  its  control,  and  also  without  analogy  for  its  illustration,  bemuse 
no  other  anlmah  yielding  ruhiable  products  to  commerce  have  the  habits 
of  the  fur-seal,  and  none  are  compelled  by  the  necessities  of  e.vistence  to 
place  themselves  so  entirely  within  the  dominion  of  man.  This  award, 
therefore,  dealing  with  qnestions  that  are  entirely  new,  will  conii)lete 
the  treaty  between  these  two  great  powers,  and  establish  between 
them  tixed  rules  of  conduct  in  respect  to  the  protection  and  preserva- 
tion of  fur-seals  in  waters  outside  the  limit  of  the  jurisdiction  of  the 
resjjective  Governnu^nts.  These  rules  will  be  a  new  compact  ot  inter- 
national agreement,  based  on  rights  and  duties  that  are,  as  yet,  without 
accurate  delinition  and  without  regulation. 

The  interests  of  peace  and  good  will  being  the  great  moving  causes, 
and  the  benefit  of  mankind  and  the  rcqiiirenicnts  of  humanity  being 
included  in  the  results  of  this  arbitration,  it  is  seen  at  once  that  it  was 
necessary  and  proper  to  entrust  these  great  powers  to  a  Tribunal  ot 
Arbitration  having  very  broad  discretion  and  liberty  of  action. 

The  proper  un<lerstanding  of  the  scope  and  purpose  of  this  treaty  is 
to  be  gathered,  also,  from  the  diplomatic  correspondence  that  attended 
its  negotiation,  and  trom  the  various  i)ropositi()ns  and  agreements  that 
took  linal  shape  in  the  text  of  the  treaty. 

Tiie  agreement  between  the  two  Governments  in  tlic  convention  treats 
the  preservation  and  protection  of  the  seal  herds  in  a  broad  and  rational 
way,  and  assumes  that  both  Governments  will  freely  and  cordially 
exercise  their  poweis  for  that  purpose. 

This  is  not  a  controversy  in  which  the  award  will  fix  the  title  to  spe- 
citic  chattels  in  either  of  two  claimants,  or  give  compensation,  in  dam- 
ages, as  for  the  conversion  of  such  chattels.  It  is  not  a  lawsuit 
between  the  United  States  and  Great  ]Jritain.  There  are  no  special 
issues  joined  between  them.  All  the  questions  are  put  to  the  tribunal 
interrogatively,  and  the  award  will  settle  principles  and  regulations 
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tliat  will  need  to  be  enforeed  by  tlie  coiicnrrent  action  of  tlie  two  Gov- 
ornmonts.  Tlicrc  Ciiii  not  bciiiiy  self-executing;'  powers  included  in  the 
jiward.  The  iif;hts  and  duties  that  are  ascertained  by  the  award  will 
remain  to  be  enlorccd  by  the  sovereigu  powers  of  the  (ioverninents 
concerned. 

The  right  of  i)ro])erty  in  a  herd  of  seals  within  tlie  meaning  of  this 
treaty  can  not  depend  on  the  (jncstion  whether  every  animal  of  the 
herd  was  born  on  land  belonging  to  the  claimant.  If  this  question 
could  arise,  in  any  ])ractical  sense,  it  could  only  arise  between  Kussia 
or  Ja|)an  and  the  United  States,  and  not  between  Great  Britain, 
claiming  no  seal  herds,  and  the  United  States,  that  claims  a  herd  that 
habitually  resorts  to  the  Pribilof  Islands.  The  questions  submitted  in 
this  treaty  for  arbitration  do  not  hinge  ui)on  the  place  of  nativity  of 
individual  seals,  but  relate  to  those  seals  that  resort  habitually  as  herds 
to  the  islands  of  the  United  States,  and  they  turn  upon  that  fact  as  to 
their  identification.  This  question  of  the  intermixing  of  the  heras 
Avitli  those  of  Kussia  was  not  raise<l  in  the  correspondence  that  led  up 
to  this  treaty,  nor  is  it  refmied  to  in  the  treaty,  unless  it  is  included  in 
the  inquiry  as  to  the  right  of  property  in  the  seals.  That  inquiry  relates 
to  the  right  of  property  in  the  seals  in,  or  resorting  to,  Bering  Sea, 
without  reference  to  the  place  of  their  nativity.  If  they  have  that 
habit.  Great  Britain  and  the  United  States  have  agreed  in  this  treaty 
that  such  a  resorting  to  Bering  Sea  is  the  fact  that  identities  them  as 
the  subject  of  the  award  to  be  rendered  in  this  case. 

If  the  award  is  that  the  United  States  have  a  property  in  the  seals 
so  resorting  to  Bering  Sea,  or  found  in  that  sea,  it  fully  covers  the 
question  that  the  Arbitrators  are  required  to  settle  on  the  subject  of 
property  in  seals.  If  there  are  other  questions  beyond  this  as  to 
the  title  of  the  United  States  to  individual  seals,  while  living,  the 
decision  of  them  does  not  fully  dispose  of  any  right  claimed  by  Great 
Britain  to  kill  them  when  found  singly  or  in  small  parties  far  out  in  the 
ocean;  nor  will  it  diminish  any  right  claimed  by  the  United  States  to 
protect  and  preserve  them  if  they  can  be  identified  as  belonging  to  the 
Alaskan  herd,  though  they  may  have  been  born  upon  Kussian  soil. 

All  the  rights  claimed  by  the  United  States  in  this  treaty  relate  to 
the  protection  and  preservation  of  the  lives  of  seal  herds.  All  the  rights 
claimed  by  Great  Britain  and  so  submitted  for  arbitration,  relate  solely 
to  the  right  of  the  destruction  of  individual  seal  life  in  order  to  secure 
the  pelts.    There  is  no  right  of  property  in  any  single,  living  seal. 
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wlietLer  it  is  found  on  shore  or  swiinmiiig:  in  the  sea,  that  is  in  contro- 
versy^ between  these  Powers  under  the  i)rovisions  of  tliis  treaty. 

The  controversy  submitted  to  the  Arbitrators  is  in  respect  to  the 
preserviitiou  of  an  entire  body  of  fur-seals.  It  is  impossible  that  the 
Arbitrators  could  declare  in  favor  of  Great  Britain,  on  the  case  here 
presented  and  upon  the  questions  submitted  in  the  treaty,  that  Uvbuj 
seals  found  at  sea  are  the  property  of  that  Goverumeut  or  of  its 
subjects. 

Tiie  case  submitted  by  Great  Lritain  is  a  general  and  special  denial 
of  all  proiKrty  in  seals  until  they  are  Icilled.  But  the  Arbitrators  can 
make  an  award  of  the  "rights  of  property"  in  a  herd  of  living  seals  to 
the  United  States,  because  such  rights  are  included  in  the  submission 
and  are  claimed  in  the  case  of  the  United  Slates. 

The  United  States  claim  the  property  interest  in  the  seals  under 
this  arbitration,  not  for  their  justification  in  destroying  them  at  sea  or 
on  the  land,  but  for  the  sole  purpose  of  protecting  them  against  pelagic 
hunting,  while  Great  Britain  denies  all  such  property  rights  until  the 
seals  are  killed,  and  claims  the  right  to  kill  them  anywhere  that  a 
British  ship  can  lawfully  go.  And  the  treaty,  being  framed  to  settle 
these  claims,  on  its  face  admits  that,  if  the  seals  resort  to  Bering  Sea, 
that  fact  presents  fully  and  sufficiently  the  question  of  the  i)roperty 
right  on  which  the  claim  of  the  United  States  to  protect  and  preserve 
the  seals  is  to  be  founded,  and  leaves  the  question  to  be  settled  by  the 
Arbitrators  whether  there  is  vested  in  the  United  States,  as  between 
these  parties,  a  right  of  property  in  the  seals  that  are  in,  or  habitually 
resort  to  Bering  Sea. 

The  distance  of  150  miles  from  the  eastern  coasts  of  the  North  Pacific 
Ocean  is  the  extreme  limit,  to  the  westward,  of  i)elagic  hunting  in  that 
part  of  the  ocean  that  borders  on  the  North  American  continent. 

Between  February  and  June,  when  the  seals  are  api)roaching  Bering- 
Sea,  the  Japanese  and  Kussian  herds  are  moving  along  the  coasts  of 
Japan  and  Eussia,  not  less  than  6,000  miles  away  from  the  Alaskan 
herds.  If  any  stray  Russian  or  Japanese  seals  have  found  their  way 
across  the  Pacific  Ocean  to  the  American  coast  and  into  the  Alaskan 
herd,  that  fact  could  not  aflect  any  right  of  property  that  the  United 
States  may  have  in  the  body  of  the  herd.  And  when  that  right  of 
property  is  asserted  for  the  protection  and  preservation  of  the  estrays 
it  is  sufhcient  to  justify  all  proper  efforts  and  for(!e  that  may  be  requisite 
to  that  end.    Even  tJiough  Itussia  or  Japan  may  have  a  higher  proi)erty 
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riglittlian  tliatof  tlicTJnitcd  StatoH  in  iiulividiial  seals,  yot,  if  tlicir  seals 
arc  <:?()iic  estray  and  arc  loiuid  in  tlio  Alaskan  herds,  tlio  United  States, 
if  they  own  those,  herds,  or  h:i\<',  the  power  lo^jrotcet  tiietn,  may  also 
hiwIuUy  and  justly  protect  tiie  cstrays  against  everybody  except  the 
owner. 

Two  (jnestions  of  right  are  presented  in  point  o  of  Articde  V'l,  vl/: 
The  right  of  property  in  the  fur  seals  and  the  light  to  i>r(jtect  tiieni. 
These  rights  are  not  identical  under  all  cireumstaiiees. 

The  right  to  proteet  i)roperty  may  exist  in  one  who  neither  has  nor 
claims  to  have  any  absolute  ownership  of  the  property,  and  this  right 
has  a  peculiar  force  and  value  on  the  high  seas,  where  the  exposnre  of 
property  to  destruction  is  great  and  the  persons  are  few  who  may  be 
able  to  protect  and  preserve  it.  The  right  to  protect  property  is  an 
element  of  its  ownership,  but  that  right  does  not  always  depend  on 
ownership.  In  this  treaty  care  is  taken  to  subnut  to  the  Arbitrators 
the  separate  rights  of  proi)erty  and  of  proteetion  as  to  the  seals  in  or 
resorting  to  Behring  Sea. 

It  must  be  admitted  that  these  questions  in  all  their  bearings  are 
entirely  new.  It  is  their  novelty  that  has  led  to  this  Arbitration.  If 
they  had  been  capable  of  solution  under  the  rules  and  i)reeedents  of 
international  law  it  must  be  assumed  that  two  great  Governments, 
eciually  desiious  to  protect  and  preserve  the  fur-seals,  would  have 
readily  agreed  as  to  which  of  them  was  charged  with  or  entitled  to  per- 
form that  duty.  In  the  absence  of  such  rules  and  precedents  of  inter- 
national law  it  was  wise  and  just  to  submit  these  (piestious,  as  new 
ones,  to  arbitration. 

The  fact  that  both  Governments  are  required  by  the  treaty  "to 
cooperate  in  securing  the  adhesion  of  other  Powers  to  such  Regulations" 
as  shall  be  established  by  the  tiibunal,  is  an  indication  tlmt  is  really 
conclusive  of  the  fact  that  they  both  expected  that  the  award  might  bo 
based  on  new  princiides  or  on  newly  >iitated  exceptions  to  old  rules. 
If  tlie  award  could  not  properly  be  based  on  well-settled  principles  of 
international  law,  the  reason  for  securing  the  adhesion  of  other  powers 
would  be  obvious,  whereas  that  would  be  an  unnecessary  act  if  the 
award  could  be  based  only  upon  the  concrete  principles  of  international 
law,  for  other  nations  must  be  understood  as  knowing  and  abiding  by 
the  international  law.  Why  should  they  be  asked  to  give  their  adhesion 
to  an  award  that  would  hold  the  United  States  and  Great  Britain  only 
to  a  faithlul  observance  of  international  lawt 
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This  is  a  controversy  between  two  Governments  that  hohl  a  peculiar 
relation  to  the  fur-seals  in  the  eastern  waters  of  the  North  Pacific 
Ocean.  The  peculiarities  of  that  situation  must,  lar'»oly,  control  or 
modify  the  ecjuitable  riglits  of  the  parties  in  their  dealings  with  the 
subject  and  in  the  estabHshmeut  of  regulations  to  secure  tlieir  obedi- 
ence to  the  rules  of  right  aiid  justice  that  pervade  all  laws. 

The  two  Governments  resorted  to  arbitration  for  the  peaceful  settle- 
ment of  their  controversy,  because  the  strict  and  unbending  rules  of 
international  law,  or  their  meager  treatment  of  such  subjects,  were  not 
equal  to  the  emergency  of  the  case,  nor  ottered  a  precedent  for  the 
satisfactory  adjustment  of  the  right  claimed  by  the  United  States.  The 
settlement  of  this  matter  does  not,  necessarily,  establish  any  rule 
of  international  law,  or  declare  any  such  rule.  It  will  estabUsh  a 
rule,  inter  partes,  which  they,  by  agreement,  may  rescind  at  pleasure. 
It  can  only  become  a  rule  of  international  law  by  the  general  adhesion 
of  other  powers. 

So,  I  hold  that  the  duty  is  included  witliin  the  scope  of  the  powers 
of  this  tribunal  to  determine  what  are  the  just  and  equitable  powers 
and  rights  of  the  respective  Governments  that  should  be  exercised 
severally,  or  concurrently,  in  maintaining  and  executing  the  avowed 
l)urpose  of  both,  to  protect  and  i)reserve  the  fur-seals.  The  (juostion 
of  the  right  of  property,  or  protection,  has  this  relation,  and  none 
other,  to  the  great  and  novel  subject  submitted  to  this  tribunal. 


OPINION  DELIVERED  BEFORE  THE  TRIBUNAL  OF  ARBITRATION 
BY  SENATOR  MORGAN.  JULY  22,  1893,  AS  TO  THE  PR0PP:R  TIME 
FOR  THE  CONSIDERATION  OF  THE  HISTORICAL  QUESTIONS 
SUBMITTED  TO  THE  TRIBUNAL. 

July  20,  1893,  Mr.  Morgan  siibinittod  the  following  answers  to  points 
1,  2,  :\,  and  4,  of  Article  VI  of  the  treaty,  for  the  consideration  of  the 
tribunal: 

1.  From  the  time  tlmt  IJussia  fust  discovered  and  occupied  Behring 
Sea  and  tlMM'oastsand  islands  tliercor  until  she  ceded  a  ])<)rti(tn  thereof 
to  th(!  United  States  she  claimed  the  seal  fisheries  in  liehring  8ea, 
and  exercised  exclusively  the  right  to  the  usufruct  and  to  own  the  ])rod- 
nct  of  such  seal  lisheries,  and  to  ])rotect  the  same  against  being  inter- 
fered with  in  those  waters  by  the  people  of  any  other  country;  and  also 
the  exclusive  jurisdiction  that  was  fimnd  necessary  for  those  ])urposes; 
ami  also  the  exclusive  jurisdiction  to  regulate  the  hunting  ol'  fur- 
seals  in  those  waters  and  to  grant  the  right  of  hunting  thein  to  her 
o\Mi  subjects. 

li.  The  attitude  of  llussia  toward  the  fur-seal  fisheries  in  Behring 
Sea,  as  described  above,  being  known  to  Great  Britain,  she  acquiesced 
in  the  same  without  objection. 

3.  The  rights  of  Kussia,  as  above  stated,  remained  unaffected  by 
the  treaty  of  1825  between  Itussia  aiul  Great  Britain,  and  were  held 
and  exclusively  exercised  by  Bussia  after  the  date  of  said  treaty  as 
they  were  before  said  date.  The  phrase  "Pacific  Ocean,"  as  used  in 
said  treaty,  did  include  the  body  of  water  now  known  as  Behring  Sea. 

4.  All  the  rights  of  Kussia,  as  described  in  point  4  of  Article  VI  of 
the  treaty  of  February  29,  1892,  passed  unimpaired  by  the  treaty  of 
IMarch  30,  1807,  between  Kussia  aud  the  United  States. 

The  following  statements  submitted  to  the  tribunal  by  Lord  Hannen 
and  by  Baron  Courcel,  respectively,  while  coinciding  in  the  Siime  lind- 
ings  as  to  the  conclusions  drawn  from  the  facts  of  history,  differ  as  to 
the  facts  upon  which  their  respective  conclusions  are  rested. 

STATEMENT  BY  LORD  HANNEN,  SUBMITTED  JULY  21,  AS  ANSWERS  TO 
QUESTIONS  CONTAINED  IN  ARTICLE  FI  OE  THE  TREATY. 

To  q\iestion  1. — Eussia  never  exercised  exclusive  jurisdiction  m 
Behring  Sea,  outside  the  ordinary  3-mile  limit.  In  1821  she  asserted 
exclusive  jurisdiction  over  a  part  of  Behring  Sea,  viz:  For  100  miles 
along  its  coasts,  by  imperial  ukase.  But  she  withdrew  the  assertion 
of  jurisdiction  exjiressed  in  the  ukase,  on  the  demand  of  Great 
Britain  and  the  United  States,  and  ne\er  afterwards  asserted  or  exer- 
cised such  jurisdiction. 
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Eiissia  never  exercised  exclusive  riqlits  in  tlio  seal  fislieries  in  Belu'infj 
Sea  outside  the  aforesaid  limit.  In  LSl'l  slie  claiined,  l>y  tlie  af(»ie.Hai«l 
ukase,  exclusive  ii>;lits  of  all  kinds  (as  included  in  lier  claim  of  Juris- 
diction), extendinji  for  100  miles  alonji'  the  coasts  of  Uehring  Sea;  but 
she  withdrew  the  assertion  on  the  demand  of  Great  Britain  and  the 
Inited  States,  aiul  never  afrerw;irds  asserted  or  exercised  such  rights. 

The  only  exclusive  ri<^ht  which  Kussia  subsequently  exercised  as  to 
the  sea  was  the  ordinary  rij,'ht  conceded  by  international  law  for  3 
miles  from  land. 

To  question  2. — Great  Britain  never  recojjnized  or  conceded  any  claims 
of  Kussia  of  jurisdiction  as  to  the  seal  fisheries,  except  as  to  the  ordi- 
nary .? mile  limit. 

To  (jKe.stion  3. — The  body  of  water  known  as  Behring  Sea  was  iu- 
cluded  in  the  ])hrase  "I'acilic  Ocean, "as  used  in  the  treaty  of  ISlT)  be- 
tween Great  Britain  and  Kussia. 

Kussia  neither  held  nor  exercised  any  rights  in  Behring  Sea  after 
the  treaty  of  182r>,  save  only  such  rifihts  as  were  allowed  to  her  by 
international  law  within  the  ordinary  3-niile  limit. 

To  question  4. — That  Kussia  having  had  no  rights  as  to  jurisdiction 
or  as  to  the  seal  fisheries  in  Behring  Sea,  except  as  to  the  lands  ceded 
and  the  ordimiry  3 mile  limit  bordering  the  same,  it  tbllows  that 
no  other  rights  passed  to  the  United  States  under  the  treaty  between 
the  United  States  and  Eussia  of  March  30,  1807. 

STATEMENT  PRESENTED  BY  BARON DE  COURCEL,  JULY  S3,  IN  .INSTTIJR 
TO  POINTS  1,  2,  S,  AND  4  OF  THE  TREATY. 

I.  The  extent  of  authority  asserted  and  exercised  by  Kussia  in 
Belning  Sea,  previonsly  to  the  negotiations  which  led  to  the  conclusi(Ui 
of  the  treaty  of  February  HJ-l'.S.  181'"),  between  Kussia  and  Great 
Britain,  does  not  appear  M'ith  historical  certainty,  but  it  results  from 
a  disi>atch  of  Count  iS'esselrode  to  Count  Lieven,  in  date  of  St.  Peters- 
burg, the  -(ith  of  June,  IS23,  communicated  to  the  London  cabinet  ou 
the  lAth  of  August  ensuing,  that  the  surveillance  of  the  commanders 
of  the  Imperial  Kussian  navy  was  to  be  exercised  henceforth,  under 
their  instructions,  in  the  region  of  Behring  Sea  over  an  extent  of  water 
that  should  be  M'ithin  cannon  shot  from  shore;  and  although  those 
instructions  were  stated  as  being  provisional  in  the  disjtatch  of  Count 
Ncsselrode,  it  does  not  api)ear  tliat  since  that  time  up  to  the  time  of 
the  cession  of  Alaska  to  the  United  States  the  Imperial  (iovernment 
of  Russia  exercised  or  asserted  in  Behring  Sea,  outside  of  the  limit 
aforesaid,  any  exclusive  jurisdiction  either  of  a  general  character  or  in 
connection  with  the  seal  fisheries. 

II.  Great  Britain  has  not  recognized  or  conceded  any  jurisdiction  of 
Kussia  as  to  seal  fishery  beyond  the  limit  of  territorial  waters. 

III.  The  body  of  water  now  known  as  the  Behring  Sea  was  included 
in  the  phrase  "I'acific  Ocean,"  as  used  in  the  treaty  of  1825  between 
(rreat  Britain  and  Kussia,  and  after  said  treaty  Kussia  neither  held 
nor  exercised  in  the  Behring  Sea,  outside  of  territorial  waters,  any 
exclusive  rights. 

IV.  All  tiie  rights  of  Kussia  as  to  the  jurisdiction  and  as  to  the  seal 
lisheries  in  Behring  Sea  <'ast  of  the  water  boundary  in  the  treaty 
between  United  States  and  Kussia  of  the  3()th  of  March,  IciOT,  passed 
unimpaired  to  the  United  States  under  that  treaty. 
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These  varianccH,  if  not  disiiijfreoinciils,  as  to  the  histoiiciil  iiH|iiirif'S 
submitted  to  the  tribunal  in  tlie  first  four  points  of  Article  \'I  <»l  tin; 
treaty,  in  my  judj^incnl,  Curnish  ;i  (;oiiclusi\e  reason  in  siippcnt  of  a 
motion  I  intend  to  submit  lor  tlie  postponement  of  a  vote,  on  points  1, 
li,  3,  and  4  in  Article  VI  of  the  treaty,  until  the  tribunal  shall  Inivc: 
reached  a  conclusion  as  to  the  rif>lits  of  the  United  States,  as  to  pioj)- 
erty  and  i)rotection  in  tbe  fur-seals. 

On  July  22,  when  the  subject  of  the  answers  to  be  made  to  points  1, 
2,  3,  4,  of  Article  VI  of  the  treaty,  was  under  consideration,  I  had  tiie 
honor  of  submitting-  the  following  motion  and  i-emarks: 

"I  move  that  no  decision  be  made  upon  the  lirst  four  points  in  Article 
VI  of  the  treaty,  at  this  time,  but  that  this  historical  matter  be  laid 
aside  until  the  tribuiuil  has  considered  and  decided  the  legal  <piesti()ns 
submitted  for  award  in  the  treaty,  in  whatever  order  may  be  adopted. 
1  will  state  the  grounds  l"or  this  motion: 

"Prior  to  March  30,  1807,  llussia  owned  all  the  coasts  and  islands 
washed  by  the  waters  of  Bering  Sea,  and  yet  owns  all  Avestof  the 
water  boundary  fixed  in  her  treaty  of  that  date  with  the  United 
States. 

"Eussia  has  the  same  rights  of  jurisdiction  in  the  western  portion  of 
Jeering  Sea  that  the  United  States  has  in  the  eastern  portion.  K  we 
could  reach  an  agreement  as  to  what  those  rights  are  it  would  be  far 
better,  if  it  was  possible,  that  it  should  not  be  formulated  into  an  award 
in  the  absence  of  Eussia  from  this  hearing. 

"Eussia  alone  can  state  what  exclusive  jurisdiction  she  asserted  and 
exercised  and  what  exclusive  rights  in  the  seal  fisheries  she  asserted 
and  exercised  in  the  sea  now  known  as  Bering  Sea  i)rior  to  1825,  or 
since  that  date  and  until  1807,  so  far  as  such  statements  can  affect  or 
describe  her  attitude  as  a  sovereign  with  reference  to  that  sea  and 
the  surrounding  coasts  and  the  islands  washed  by  its  Avaters.  These 
matters  rest  in  intention  and  are  established  by  assertion  aud  are 
proven,  where  proof  is  needed,  by  the  exercise  of  authority  over 
Behring  Sea  and  its  islands  and  surrounding  coasts,  and,  where  the 
sovereign  rights  of  Eussia  are  challenged  and  put  upon  trial,  Eussia 
should  be  present  if  the  decision  is  to  have  any  bearing,  immediate  or 
remote,  upon  her  rights  or  any  etfect  on  her  sensibilities,  so  important 
to  be  regarded  in  the  comity  of  nations. 

"Eussia  has  retained  rights  and  interests  in  the  fur-seals  and  fisheries 
of  every  kind  in  the  western  part  of  Bering  Sea  and  on  the  coasts  and 
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isliuids  flicieof,  which  are  the  saiiic  as  to  origin,  assertion,  and  exor 
eise,  and  as  to  all  sovereign  powers,  as  those  that  are  claimed  and 
exercised  by  the  United  States.  Russia  is  still  guarding  her  I'iglits 
in  the  form  and  to  the  extent  that  she  is  making  a  claim  or  assertion 
of  them  witli  sedulous  care,  and  Great  Britain  is  actively  engaged  in 
treating  with  her  for  the  definition  and  settlement  of  those  rights. 
While  tieating  with  Russia  she  is  arbitrating  with  the  United  States 
about  tlie  identical  questions  that  etiually  concern  both  countries." 

A  main  feature  that  seems  to  control  the  ojjinions  of  the  Arbitrators 
in  determining  what  are  the  rights  of  the  United  States  is  the  action 
of  Russia,  its  conduct  in  fact,  as  it  is  alleged, ^ro  and  con,  in  first  assert- 
ing, and  then  abandoning  the  assertion  that  Bering  Sea  is  ina7c 
cJavfium:  in  issuing  her  ukase  in  1709  and  abandoning  some  of  its  vital 
features  and  adding  others  by  a  later  ukase  in  18U1;  in  wiping  out 
all  of  the  pretensions  set  up  in  both  ukases  by  the  treaty  concliuled 
with  the  United  States  in  1824  and  witli  Great  Britain  in  182"):  in 
instructing  her  minister  at  Washington  to  deliver  to  the  United  States 
au  explanatory  protocol,  defining,  more  clearly  lier  construction  of  the 
treaty  of  1824,  which  instructions  were  violated  under  impressions  made 
u])on  him  by  the  Secretary  of  State,  and,  after  this  was  done,  ])roceeding 
under  the  text  of  the  treaty  as  if  no  qualifying  statement  would  ever 
be  relied  upon  by  Russia;  and  in  renewing  her  charter  to  the  Russian 
American  Company  in  1831  with  the  same  exclusive  privileges  as  were 
granted  to  it  in  1821.  In  the  opinions  of  the  arbitrators,  now  flelivei'ed, 
these  questions,  so  closely  related  to  the  conduct  of  Russia  for  a  period 
ifttle  short  of  a  century,  are  dealt  with  and  are  to  be  decided  by  this 
tribunal. 

Whether  Russia  had  any  right  under  international  law,  or  any  other 
law,  to  assert  and  exercise  exclusive  rights  or  exclusive  jurisdiction  in 
Bering  Sea,  can  not  alter  the  tact  that  she  did,  or  did  not,  assert  and 
exercise  them,  iseither  can  these  facts  be  altered  by  Russia's  con- 
structive modification  or  abandonment  of  the  attitude  she  liad  previ- 
ously held  to  these  subjects.  The  only  question  is,  what  did  Russia 
intend  to  assert  in  respect  to  these  matters,  and  whether  she  executed 
that  intention  in  dealing  with  these  subjects.  In  the  opinions  deliv- 
ered, strict  history,  as  to  facts,  seems  to  have  received  a  coloring  of 
legal  and  diplomatic  opinion  in  the  effort  to  ascertain  what  Russia  did 
and  intended  to  do,  by  first  ascertaining  what  it  was  her  duty  to  do 
under  the  interuationul  law  and  the  comity  of  nations. 


2!J 

In  my  judgment,  if  Russia  chose  to  violate  tlic  iiit(nii:i(i()iiiil  law  and 
to  rc])ii(liatc  all  comity,  licr  iittitiido  was  not  alU-icd  because  it  may 
have  exi)osed  her  to  unfiieudly  ciiticisiu  [uovokcd  by  tlie  pressure  of 
adverse  interests  on  the  ]»art  of  the  United  States  or  (Ireat  Britain. 
At  all  events,  any  such  departures  of  the  tribunal  from  the  strict  duty 
ofstaliiij;'  this  history,  conlined  to  the  subject  of  I'ur  seal  fisheries  in 
Uering'  Sea,  without  reference,  deduction,  conjecture,  opinion,  gloss, 
or  eomnuMit,  will  only  provoke  the  promjjt  dissent  of  liussia,  or  will 
cause  Great  Britain  and  the  United  States,  whenever  theii'  ])olieies  so 
reijuire,  to  declare  that  our  decision  is  not  warranted  by  the  strict 
nature  of  the  inquiry  submitted  to  us,  and  is  obiter  dictitm. 

I  consider  it  a  happy  circumstance  that  in  the  opinions  delivered 
on  this  subject  there  is  such  contrariety  and  conllict  that,  if  they  are 
adhered  to,  we  are  obliged  to  show  that  a  majority  of  the  tribunal 
are  unable  to  agree  upon  an  identical  answer  as  to  the  historical  facts 
submitted  for  inquiry  and  decision  in  the  lirst  point  and  in  the  last 
clause  of  the  third  point  of  Article  VI. 

And  inasnnudi  as  an  agreement  of  a  majority  of  the  tribunal  as  to 
the  historical  facts  so  required  to  be  stated  is  the  essential  basis  of 
the  de<asion  of  the  other  matters  presented  in  points  2  and  3,  I  respe<'t- 
fully  insist  that  we  have  not  been  able  to  reach  a  decision  upon  them, 
and  for  this  reason  a  majority  of  the  tribunal  can  not  actually  decide  the 
inquiry  stated  in  points  1,  2,  and  3  of  Article  VI. 

The  nnitters  presented  for  historical  inquiry  and  decision  in  points 
1,  2,  3,  and  4,  of  Article  VI,  relate  only  to  a  derivative  right  of  the 
United  States  to  the  fur-seal  fisheries,  as  they  are  termed,  in  Bering 
Sea,  and  the  exclusive  jurisdiction  over  that  sea  to  control  and  protect 
such  tisheries.  These  questions  are  presented  and  may  be  considered 
and  decided,  upon  the  facts  and  law  that  must  control  our  decision, 
under  the  submission  of  questions  of  a  judicial  nature,  in  points,  of 
Article  VI,  and  in  Articles  I  and  VII  of  the  treaty.  In  so  consider- 
ing and  deciding  them  we  need  find  no  occasion  to  express,  in  our 
award,  any  conclusions  that  may  impinge  upon  any  right  of  Russia, 
or  call  it  in  question,  or  that  may  unnecessarily  wound  her  sensibilities. 
It  may  also  turn  out  that  a  final  award  will  be  reached  as  to  the 
rights  of  property  and  ijrotection  claimed  by  the  United  States,  or  the 
rights  of  pelagic  sealing  claimed  by  Great  Britain,  based  upon  consid- 
erations entirely  apart  from  any  derivative  rights  of  the  United  States 
that  may  have  come  to  that  Government  from  Russia. 
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At  all  events,  the  disajneenients  already  developed  among  the  mem 
bcis  of  the  tribunal,  as  to  the  matters  with  which  the  interests  of  Russia 
sue  so  closely  bound  up,  admonish  us  that  we  should  lay  this  matter 
aside  until  we  have  considered  the  subject  before  us  under  Article  I, 
and  i>oint  5  in  Article  VI,  Article  VII,  and  any  others  that  open  up  an 
inquiry  into  the  juridical  features  of  the  questions  that  are  submitted 
to  the  tribunal. 

The  opinion  and  summary  of  facts  presented  by  Lord  liannen  is  con- 
curred in  by  Sir  John  Thompson.  The  opinion  of  Marquis  Visconti 
Venosta  is  concurred  in  by  Mr.  Gram.  These  opinions,  whatever  the 
conclusions  of  fact  to  be  drawn  fnmi  them  may  be,  are  not  identical 
in  statement  or  reasoning.  In  the  absence  of  copies  of  these  opin- 
ions, I  am  not  able  now  to  compare  and  contrast  them  as  I  would  feel 
it  my  i)rivilege  to  do.  These  opinions  deal  with  the  rights  and  con- 
duct of  Russia  in  difit'erent  lights.  1  do  not  say  that  they  ])nrposely 
deal  with  the  present  rights  of  Russia,  but  that  effect  is  unavoidable 
if  any  weight  is  to  attach  to  our  findings. 

Four  Arbitrators  will  agree  upon  these  historical  facts,  if  four 
agree  to  Lord  Ilannen's  syllabus,  while  three  dissent.  This  is  not  a 
secure  basis  of  historical  decision  of  facts  that  concern  a  living  and 
great  nation  and  her  rights,  in  matters  that  are  now  the  subject  of  her 
anxious  care  that  are  under  diplomatic  consideration  in  correspond- 
ence with  Great  Britain.  An  opposing  view  of  this  history,  presented 
by  me,  has  the  concurrence  of  Baron  de  Oourcel  and  Mr.  Justice  Har- 
lan, to  a  considerable  extent.  There  is  a  divided  opinion  in  several 
directions,  and  this  chapter  of  history,  if  it  is  written,  will  go  forth 
encumbered  with  serious  doubts  and  objections. 

After  further,  discussion,  the  answers  to  be  made  to  the  first  four 
points  in  Article  VI  of  the  treaty  were  informally  laid  aside  to  enable 
Mr.  Justice  Harlau  to  formulate  his  answers. 


TIIF,  TKTlUfNAL  ITAAHNO  AGREED  TO  CONSTDEH  THE  FIRST  FOIR 
POINTS  STATED  IN  ARTICLE  VI  Ol''  THE  'J'REATY,  IN  CONNECTION, 
AS  A  GROUP  OP  QUESTIONS,  SENATOR  MORGAN  SUBMI'J'TED  HIS 
VIEWS  OF  THE  CLAIMS  OF  RUSSIA,  AND  OF  THE  UNITED  STATES 
DEIUVED  FROM  RUSSIA,  UNDER  THE  TREATY  OF  1807,  AS  THE  SAME 
ARIO  PROPOUNDED  IN  THE  TREATY  OF  1802  IN  THE  WORDS  FOLLOW- 
ING : 

1.  Wliat  exclusive  jurisdiction  in  tlieseanow  known  as  Bciiii{>Sea, 
and  what  exclusi\o  ri^lits  in  the  seal  fisheries  therein  did  Knssia  as- 
sert and  exercise  ])rior  and  up  to  the  time  of  the  cession  of  Alaska  to 
the  United  States? 

2.  How  far  were  those  claims  of  jurisdiction  as  to  the  seal  fisheries 
rec()<ini/cd  and  conceded  by  Great  Britain? 

.).  Was  the  body  of  water  now  known  as  the  Behring  Sea  included  in 
the  phrase  •'l*acilic  Ocean,"  as  used  in  the  treaty  of  1825  between 
Great  ]>ritain  and  Bussia;  and  what  rights,  if  any,  in  the  Behring 
Sea  were  held  and  exclusively  exercised  byKussia  after  said  treaty? 

4.  Did  not  all  the  rights  of  Bnssia  as  to  jurisdiction  and  as  to  the 
seal  lisheries  in  Behring  Sea.  east  of  the  water  boundary  in  the  treaty 
between  the  United  States  and  Bussia  of  the  30th  March,  1807,  pass 
unimpaired  to  the  United  States  under  that  treaty? 

As  the  tribunal  seems  to  agree  unanimously  in  giving  an  affirma- 
tive answer  to  the  fourth  point  I  will  not  discuss  it. 

A  like  unanimity  seei?is  to  exist  as  to  the  answer  to  the  first  inquiry 
under  question  3,  which  makes  it  unnecessary  that  I  should  comment 
upon  that  question. 

All  the  questions  submitted  under  the  four  points  of  Article  VI  are 
historical  rather  than  judicial  in  their  character  as  to  the  facts  to  be 
ascertained  and  as  to  the  conclusions  to  be  based  upon  them,  except 
the  question  presented  in  the  second  point,  which  I  consider  a  mixed 
question  of  law  and  fact.  It  is  upon  this  view  of  the  duty  of  the 
tribunal  in  the  consideration  of  these  questions  that  my  opinions  are 
rested. 

The  situation  of  the  Avestern  and  northwestern  coast  of  North  Amer- 
ica in  1824  was  practically  that  of  an  unoccupied  and  uninhabited 
country  to  the  north  of  Paget  Sound.  A  few  scattered  tribes  of 
Indians  inhabited  the  vast  reach  of  coast,  from  San  Francisco  to  the 

31 


32 

frozen  ocean,  not  less  than  4,000  miles  in  Icn.cfli.  Tlic  claims  of 
Great  Britain,  Kussia,  Spain,  and  the  United  States  to  certain 
bonndaries  along  this  great  reacii  were  based  on  alleged  discoveries 
and  occnpation,  all  of  the  most  indelinite  character,  and  all  disputed, 
except  that  Kussia  held  and  occupied  the  islands  and  coasts  on  all 
sides  of  Bering  Sea  and  this  claim  was  not  disputed  by  any  country. 
This  chiim  was  thus  held  and  recognized  for  many  years  before  1Sl*1, 
reaching  back  to  the  discovery  and  exploration  of  Bering  Sea. 

The  interest  of  Russia  in  these  wild  and  iidiospitable  regions  was 
not  agricultural,  for  they  are  unfit  for  such  i)ursuits.  It  was  lujt  an 
ambitious  desire  for  territorial  aggrandizement  on  the  American  con- 
tinent, for  Ihissia  took  no  steps  to  increase  her  population  there 
beyond  the  numbers  necessary  to  secure  and  handle  the  fur  trade;  and 
when  she  found  it  inconvenient  to  incur  the  expense  of  governing  a 
colony  so  far  away  from  her  (•ai)ital,  that  yielded  so  snndl  a  revenue, 
she  sold  all  her  possessions  and  dominion  in  that  region  east  of  170*^ 
of  west  longitude  to  a  power  that  had  always  been  friendly  and  was 
not  in  any  sense  her  rival. 

Fishing  was  not  so  prolitable  in  Bering  Sea  as  to  induce  fishermen  to 
encounter  the  unpleasant  and  short  summer  season  when  it  was  i)ra<'- 
ticable  to  fish  there  and  establish  any  regular  business  in  taking  fish. 
The  marlcets  were  too  distant  to  Justify  them  to  transport  their  catch 
fresh  on  ice,  and  there  was  not  sutficient  sunshine  to  enable  them  to 
properly  cure  the  fish.  In  consequence  the  business  of  fishing  was 
never  permanently  established  in  Bering  Sea,  and  is  not  until  this  time. 

Russia  directed  the  energy  and  capital  of  her  people  to  the  coHection 
of  furs  as  the  oidy  really  valuable  industry  in  that  region,  and  created 
monopolies  in  their  favor  and  gave  them  large  powers  of  legislation, 
all  directed  to  the  same  end,  and  all  protected  by  her  naval  pow^er  in  a 
thoroughly  systematic;  and  effectual  way. 

These  jirivileges  were  retained  and  exercised  exclusively  by  Rus- 
sian subjects  under  her  laws  until  the  Alaskan  region  was  sold  to  the 
United  States  in  18G7,  with  all  the  rights  and  dominion  that  Russia 
had  therein.  In  order  to  extinguish  in  that  region  all  claim  of  rights 
existing  under  Russian  authority  it  was  stipulated  in  the  treaty  of 
cession  that  all  former  grants  of  exclusive  privileges  to  any  of  the 
Russian  subjects  should  be  abrogated. 

It  was  in  pursuance  of  the  same  authority  and  manifestly  for  these 
reasons  that  the  right  of  trading  with  the  natives  and  of  takmg  and 
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collectiiifc  furs  was  witlihcld  from  tlic  concessions  made  by  Jlussia  to 
Great  Britain  and  the  United  States  in  1824  and  1825. 

In  accordance  with  what  was  then  the  practice  of  the  great  powers  as 
to  the  right  of  declaring  tliech^sure  of  extensive  areas  of  sea  as  territo- 
rial appurtenances,  Kussia  claimed  that  Behring  Sea  was  mare  clauHuvi^ 
and  in  practice  this  claim  was  carried  into  effect  as  to  the  control  of 
the  fur  trade. 

Her  i)eoplc  did  not  hunt  whales  at  that  period  to  any  great  extent, 
nor  did  they  conduct  fisheries  for  commercial  pnrjfoses.  It  was  the 
double  purpose  of  protecting  her  fur  trade  and  yet  i)erniitting  whaling 
and  other  fishing  within  safe  limits  that  caused  the  Emperor,  Alexan- 
der I,  to  issue  the  ukase  of  1821.  The  whalers  and  fishermen  had 
begun  to  deal  with  the  natives  for  furs  and  to  catch  seals  in  Behring 
Sea.  Russia  resented  this  as  a  wrong  and  an  invasion  of  her  territorial 
rights,  and  the  ukase  was  issued  to  prevent  its  increase  or  continuance. 

The  ordinary  three-mile  limit  was  as  fully  recognized  then  as  it  has 
been  since  that  time,  generally,  as  to  coasts  bordering  the  open  ocean, 
or  even  more  fully  recognized.  But  Russia  paid  no  attention  to  it  in 
Bering  Sea,  and  for  her  own  security  in  respect  of  her  only  industry 
in  those  waters — the  fur  trade — and  to  keep  down  insurrection,  she 
fixed  a  Hue  of  prohibition  to  navigators  at  100  Italian  miles  from  her 
coasts.  In  doing  this,  and  in  opening  Bering  Sea  to  whalers  and 
fishermen  and  other  navigators  in  the  parts  not  included  in  the  100- 
mile  limit,  she  asserted  and  exercised  an  exceptional  jurisdiction  over 
that  sea  and  claimed  that  her  power  extended  over  the  entire  sea, 
but  waived  her  rights  at  the  distance  of  over  100  miles  from  the  coasts. 

In  1799  the  interest  of  Russia  and  her  subjects  in  the  fur  trade  had 
become  so  important  that  on  July  8,  1799,  nearly  twenty-five  years 
before  the  date  of  the  treaty  with  the  United  States  of  April,  5-17, 
1821,  the  Emxieror  P.aul  issued  his  ukase,  in  which  he  declared 
that — 

The  benefits  and  advantages  resulting  to  our  Empire  from  hunting 
and  trading  carried  on  by  our  loyal  subjects  in  the  northeastern  seas 
and  along  the  coasts  of  America  have  attracted  our  Imperial  attention 
and  consideration;  therefore,  having  taken  under  our  immediate  pro- 
tection a  company  organized  for  the  above-named  purpose  of  carrying 
on  hunting  and  trading,  we  allow  it  to  assume  the  appellation  of 
"Russian  American  Comi)any,  ojierating  under  our  highest  protection ;" 
and  for  the  purpose  of  aiding  the  company  in  its  enterprises,  we  allow 
the  commanders  of  our  laiul  and  sea  forces  to  employ  said  forces  in  the 
comiiany's  aid  if  occasion  requires  it,  while  for  further  relief  and  assist- 
ance of  said  comi3any,  and  having  examined  their  rules  and  regulations, 
X1495  M 3 
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we  hereby  declare  it  to  be  our  hifjliest  Tniporial  will  to  p^rant  to  this 
company  lor  a  period  of  twenty  years  tlie  lolloM'ing  rights  and  privi- 
leges: 

I.  By  the  right  of  discovery  in  past  times  by  Russian  navigators  of 
the  northwestern  part  of  America,  beginning  from  the  fifty-fiftli  degree 
of  north  latitude  an<l  of  the  chain  of  islands  extending  from  Kam- 
tclnitka  to  the  north  to  America,  and  southward  to  Ja]»an,  and  by  right 
of  possession  of  the  same  by  Russia  we  most  graciously  ])('rmit  the 
c(Tini)any  to  have  the  use  of  all  hunting  grounds  and  establishments 
now  existing  on  the  northeastern  coast  of  Anu^rica,  from  the  above- 
mentioned  fifty  lifth  degree  to  Uering  Strait,  and  also  on  the  Aleutian, 
Kurile,  and  other  islands  situated  in  the  Northeastern  Ocean. 

There  could  not  have  been  a  more  distinct  assertion  of  rights  of  sov- 
ereignty and  dominion,  in  virtue  of  discovery  and  possession,  than  is 
made  in  this  State  ])aper.  Neither  could  it  have  been  more  formally, 
or  completely  stated  that  the  sovereign  will  and  power  of  Russia  was 
exerted  by  this  Imperial  ukase  to  secure  to  the  ''Russian- American  Com- 
j)any  under  (Russia's)  highest  protection"  "the  benefits  and  advan- 
tages reisulting  *  *  *  from  the  hunting  and  trading  carried 
on  *  *  *  tJi //ic  Hor^//e«s^t'>vi  .seas  and  along  the  coasts  of  Amer- 
ica." There  can  be  no  reasonable  doubt  that  this  ukase  covered  Bering 
Sea  and  all  hunting  and  trading  in  those  waters.  The  rights  conferred 
by  this  ukase  were  sui)])orted  by  the  power  of  the  army  and  navy  of 
Russia,  pledged  for  that  purpose. 

The  exclusive  character  of  these  rights,  as  to  all  the  world,  is  stated 
in  Article  X  of  the  regulations  embodied  in  this  ukase,  as  follows: 

X.  The  exclusive  right  is  most  graciously  granted  to  the  com])any 
for  a  period  of  twenty  years,  to  use  and  enjoy,  in  the  above-described 
extent  of  country  and  islands,  all  prolits  and  advantages  derived  from 
hunting,  trade,  industries,  and  discovery  of  new  lands,  prohibiting  the 
enjoyment  of  these  i)rofits  and  advantages  not  only  to  those  wlio 
would  wish  to  sail  to  those  countries  on  tlieir  own  account,  but  to  all 
former  hunters  and  trai)pers  who  have  been  engaged  in  this  trade  and 
have  their  vessels  and  furs  at  those  places;  and  otliercom])anies  which 
may  have  been  formed  will  not  be  allowed  to  continue  their  business 
unless  they  unite  with  the  present  company  with  their  free  consent, 
but  such  private  com])anies  or  traders  as  have  their  vessels  in  those 
regions  can  eitlier  sell  their  property  or,  with  the  company's  consent, 
renuiin  until  tlu'y  have  obtained  a  cargo,  but  no  longer  than  is  reqnired 
for  the  loading  and  return  of  their  vessel;  and  after  that  nobody  will 
have  any  ])rivileges  but  this  one  company,  which  will  be  protected  in 
the  enjoyment  of  all  the  rights  mentioned. 

The  rights  thus  exclusively  granted  relate  to  hnnting  and  trading. 
The  rights  of  free  navigation  and  of  fishing  are  not  granted  exclusively 
to  this  company,  but  "  all  profits  and  advantages  derived  from  hunting, 
trade,  industries,  and  discoveries  of  now  lands"  are  so  granted. 
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That  tlic  privilege  of  limiting  fiir-bcaiiiiff  animals  in  the  north  o,ast<*ni 
sea,  and  on  land,  was  "Llic  exclusive  riglit"  of  the  greatest  importance 
tliat  was  granted  in  this  ukase  is  made  entirely  clear  in  tiie  jnoliibi- 
tion  stated  iu  Article  X  in  these  words,  ''ijrohihiting  the  enjoyment  of 
these  prolits  and  advantages  not  only  to  those  who  would  wish  to  sail 
to  those  countries  on  their  own  account,  but  to  all  former  huntem  and 
trappers  who  have  been  engaged  in  this  trade  and  haw  their  veaaeln  and 
furs  at  those  places." 

This  company  conducted  its  operations  in  reference  to  the  fur  trade 
at  great  cost  and  with  much  ])rolit  during  the  twenty  years  of  its  char- 
tered existence,  and  then  applied  to  Russia  for  a  renewal  of  its  charter 
for  an  additional  term  of  twenty  years. 

The  ukase  of  1709  ivas  found  to  he  insKfficicnt  for  the  protection  of 
the  privilcijes  granted  by  it,  and  an  additional  ukase  was  necessary 
for  that  pinpose,  which  was  issued  Sei)teniber  4,  1821.  There  could 
be  no  need  to  again  assert  the  right  of  Russia  to  grant  the  exclusive 
primlcgcto  its  subjects  of  "  hunting  and  trading J^  "  which  had  been  carried 
on  by  (her)  loyal  subjects  in  the  northeastern  seas  and  along  the  coasts 
of  America"  for  many  years  anterior  to  1709,  and  for  a  quarter  of 
a  century  since  that  date;  but  Russia,  through  its  Emperor  ancF 
directing  senate,  in  the  most  solemn  manner,  declared  that  the  free 
right  of  navigation,  which  was  not  restricted  by  the  tihase  of  17!)!),  had 
been  abused,  to  the  detriment  of  "  the  trade  of  our  subjects  on  the 
Aleutian  Islands  and  on  the  northwest  coast  of  America,  appertaining 
unto  Russia." 

This  necessity  for  an  additional  ukase  could  not  be  expressed  more 
distinctly,  or  more  tersely,  than  it  is  in  the  terms  of  that  ukase,  which 
are  as  follows : 

The  directing  senate  maketh  known  unto  all  men:  Whereas  in  an 
edict  of  His  Imperial  Majesty,  issued  to  the  directing  senate  on  the 
4th  day  of  September,  and  signed  by  His  Imperial  Majesty's  own  hand, 
it  is  thus  expressed : 

Observing  from  rejjorts  submitted  to  us  that  the  trade  of  our  sub- 
jects on  the  Aleutian  Islands  and  on  the  northwest  coast  of  America 
appertaining  unto  Russia,  is  subjected,  because  of  secret  and  illicit 
traftic,  to  oppression  and  impediments,  and  linding  that  the  principal 
cause  of  these  difficulties  is  the  want  of  rules  establishing  the  bounda- 
ries for  navigation  along  these  coasts,  and  the  order  of  naval  commu- 
nication as  well  in  tliOvse  places  as  on  the  whole  of  the  eastern  coast  of 
Siberia  and  the  Kurile  Islands,  we  have  deemed  it  necesary  to  deter- 
mine these  communications  by  specific  regulations,  which  are  hereto 
attached. 

In  forwarding  these  regulations  to  the  directing  senate  we  command 
that  the  same  be  published  for  universal  inforntation,  and  that  the 
proiJer  measures  be  taken  to  carry  them  into  execution. 
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That  ukase  is  directed  to  the  suppression  of  a  "secret  and  illicit 
traffic"  and  "oppression  and  iiiipediinonts"  to  wiiicli  the  trade  of  lius- 
sian  subjects  on  the  Aleutian  Islands  on  the  northwest  coast  of 
America  was  subjected.  "The  principal  cause  of  these  difficulties"  is 
stated  in  the  ukase.  It  "is  the  want  of  rules  establishing  boundaries 
for  navigatio7i  along  these  coasts,"  not  through  Bering  Sea,  "and  the 
order  of  naval  coinniunication  as  well  in  these  places  as  on  the  whole 
of  the  eastern  coasts  of  Siberia  and  the  Kurile  Islands." 

In  renewing  the  charter  of  the  Russian-American  Company  in  1821, 
all  these  abuses  were  dealt  with  in  the  ukase,  published  on  September 
7,18-1.  That  was  a  complete  code  of  laws  consisting  of  G3  sections, 
regulating  and  setting  apart,  as  an  exclusive  and  additional  right 
"granted  to  Russian  subjects"  of  "the  pursuit  of  commerce,  ichalhif/, 
and  fishery,  and  all  other  industries  on  all  islands,  ports,  and  gulfs, 
including  the  whole  of  the  northwest  coast  of  America,"  from  Bering 
Straits  to  the  51°  of  north  latitude,  and  45°  50'  on  the  Siberian  side  of 
Bering  Sea. 

In  this  ukase,  following  this  exclusive  grant  of  rights  and  privileges 
to  Russian  subjects,  section  2  ordains  that: 

It  is  therefore  prohibited  to  all  foreign  vessels  not  only  to  land  on 
the  coasts  and  islands  belonging  to  Russia  as  stated  above,  but  also 
to  approach  them  within  less  than  a  hundred  Italian  miles.  The  trans- 
gressor's vessel  is  subject  to  confiscation,  along  with  the  whole  cargo. 

The  second  charter  of  the  Russian-American  Company  was  based 
upon  the  ukase  of  1821,  which  was  based  upon  and  amended  the  ukase 
of  1799.    The  first  and  second  articles  of  that  charter  are  as  follows: 

I. 

The  company  established  for  carrying  on  industries  and  trade  on  the 
mainhuul  of  ^S'orthwest  America,  on  tlie  Aleutian  and  on  the  Kurile 
Islands  remains,  as  heretofore,  under  the  highest  i)rotection  of  llis 
Imperial  Majesty. 

n. 

It  enjoys  the  privilege  of  hunting  and  fishing,  to  the  exclusion  of  all 
other  Russian  or  foreign  subjects  tliroughout  tlie  territories  long  since 
in  the  possession  of  Russia  on  the  coasts  of  Northwest  America,  begin- 
ning at  ,the  northern  point  of  the  Island  of  Vancouver,  in  latitude  51° 
north,  and  extending  to  Bering  Strait  and  beyond,  as  well  as  on  all 
islands  adjoining  the  coast  and  all  those  situated  between  this  coast 
and  the  eastern  shore  of  Siberia,  as  well  as  on  the  Kurile  Islands,  where 
the  company  has  engaged  in  hunting,  down  to  the  south  cape  of  the 
Island  Uruj)a,  in  latitude  45°  50'. 
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The  torm  "liuntiiij?"  in  Article  If  necessarily  includes  the  same 
"hunting  *  *  #  carried  on  by  our  loyal  subjects  m  </tc  nor</tc««<ent 
.seas  and  along  the  coasts  of  America"  that  is  reserved,  exclusively,  to 
Kussian  subjects  by  the  ukase  of  1790. 

Tiie  riglit  of  Ushing  is  not  mentioned  specifically  in  the  ukase  of 
1799,  for  the  reason,  (loiil)tk'ss,  tliat  it  then  had  no  importance.  It  is 
specifically  mentioned  in  the  ukase  of  1821,  and  is  therein  classed  as 
follows,  viz,  "the  pursuits  of  (commerce,  whaling,  and  fishery,  and  of 
all  other  industry  on  all  islands,  ports,  and  gulfs." 

In  the  ukase  qf  18.51  all  these  pursuits,  including  hniiting  in  the 
northeastern  seas,  are  embraced  in  "the  trade  of  our  subjects  (who  are) 
on  the  Aleutian  Islands  and  on  the  Northwest  coast  of  America  apper- 
taining to  Kussia,"  are  covered  by  the  protecting  power  of  the  Kussian 
Empire.  And  in  order  to  make  the  protection  efl'ectual.the  right  of 
navigation  was  in  that  ukase  restricted  to  100  miles  from  the  coasts,  etc. 

lu  1824  the  United  States  held  the  Spanish  title  to  its  possessions 
on  the  Pacific  coast  north  of  latitude  42°.  and  had  no  other  substan 
tial  claim  to  that  coast.  In  the  treaty  of  1824  between  the  Uiiitcd 
States  and  Russia  nothing  was  settled  that  had  not  been  claimed  by 
llussia  in  these  two  ukases  of  1799  and  1821,  and  in  Article  I  of  the 
treaty  (the  rights  of)  "the  respective  citizens  and  subjects  of  the  High 
Contracting  PoAvers"  are  "neither  disturbed  nor  restrained  either  in 
navigation  or  in  fishing,  or  in  the  power  of  resorting  to  the  coasts,  upon 
points  that  may  not  have  been  already  occupied,  for  the  purpose  of  trad- 
ing with  the  natives,  saving  always  the  restrictions  and  conditions  de- 
termined by  the  following  articles." 

Articles  2,  3,  and  4  are  as  follows: 

Article  II. 

Witli  a  view  of  preventing  the  rights  of  navigation  and  of  fishing 
exercised  upon  the  Great  Ocean  by  the  citizens  and  subjects  of  the 
high  contracting  powers  from  becoming  the  pretext  for  an  illicit  trade, 
it  is  agreed  that  the  citizens  of  the  United  States  shall  not  resort  to 
any  point  where  there  is  a  Kussian  establishment  without  the  permis- 
sion of  the  governor  or  commander;  and  that,  reciprocally,  the  sub- 
jects of  Kussia  shall  not  resort  without  permission  to  any  establishment 
of  the  United  States  upon  the  Northwest  coast. 

Article  III. 

It  is  moreover  agreed  that  hereafter  there  shall  not  be  formed  by 
the  citizens  of  the  United  States,  or  under  the  authority  of  the  said 
States,  any  establishment  upon  the  Northwest  coast  of  Ameiica,  nor  in 
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any  of  the  islands  adjacent,  to  the  north  of  fifty-four  dejfrees  and  forty 
minutes  of  north  latitude;  and  that,  in  the  same  manner,  there  shall 
be  none  formed  by  llussiau  subjects,  or  under  the  authority  of  Kussia, 
south  of  the  same  parallel. 

AllTICLE  IV. 

It  is,  nevertheless,  understood  that  during^  a  term  of  ten  years, 
countin.u^  from  the  sifjnature  of  the  present  convention,  the  ships  of 
both  powers,  or  which  belonj;  to  their  citizens  or  sul)jects,  resjiectively, 
may  reciprocally  frequent,  without  any  hindrance  whatever,  the  inte- 
rior seas,  j^ulfs,  harbors,  and  creeks  ui)on  the  coast  njcntioned  in  the 
preceding::  article  for  the  purpose  of  fishing  and  trading  with  the 
natives  of  the  country. 

This  treaty  vras  designed  to  settle  all  the  questions  involved  in  the 
ukases  of  1799  and  1821,  in  which  the  United  States  claimed  any 
interest,  under  international  law,  and  there  is  no  mention  made  of  any 
change  or  modification  of  the  exclusive  right  of  the  Russians  (made  so 
prominent  in  the  ukase  of  1799)  of  "hunting  and  trading  carried  on 
by  our  loyal  subjects  in  the  northeastern  seas  and  along  the  coasts  of 
America,"  except  that  the  right  of  "trading  with  the  natives  of  the 
country"  is  granted  to  Americans  for  ten  years,  and  after  that  time 
they  "shall  not  resort  to  any  point  where  there  is  a  Russian  establish- 
ment without  the  permission  of  the  governor  or  commander.''^ 

Aside  from  the  question  whether  "  the  Gre.at  Ocean  "  included  Be- 
ring Sea,  or  is  distinguished  from  it  in  the  treaty  of  1824,  the  right 
of"  hunting  in  the  northeastern  seas  and  along  the  coasts  of  America," 
Mhich,  with  the  right  of  trading,  was  considered  so  replete  with  "  ben- 
efits and  advantages  resulting  to  our  empire,"  as  to  be  made  the  sole 
grounds  of  the  ukase  of  1799,  teas  not  touched  by  the  treaty  of  1834 
with  the  United  States,  or  the  treaty  of  1825  with  Great  l>ritain. 

That  right  stands  to-day  as  a  right  asserted  by  Russia  and  reserved 
out  of  all  treaties  with  the  United  States  and  Great  Britain. 

That  is  quite  a  sufficient  assertion  of  the  right,  to  support  a  prescriptive 
title  to  the  fur-hearing  animals  in  Behring  Sea. 

The  right  of  "resorting  to  the  coasts,  upon  points  which  may  not 
already  have  been  occupied  for  the  purpose  of  trading"  which  is  agreed 
upon  in  Article  I  of  the  treaty  of  1824  is  altogether  distinct  from  the 
right  of  hunting  "in  the  northeastern  seas"  or  along  the  coast. 

The  rights  of  "fishing"  and  "hunting"  are  not  anywhere  alluded  to 
iu  these  ukases  or  treaties  as  being  the  same :  on  the  contrary,  the  right 
of  hunting  is  reserved  to  Russian  subjects  "in  the  northeastern  seas 
and  along  the  coasts  of  America,"  while  the  treaty  of  1824  forbids  citi- 
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zens  of  tlio  United  Stafos  from  rcsoitiiifj  to  tlie  coast  of  Russia  at  any 
point  wlicre  there  is  a  Kussian  estahlisiiinent  witliout  tiie  permission 
from  the  governor  or  commander.  Those  were  the  points  along  tht; 
coasts  where  hunting  was  nu)st  jiroCitable,  where  the  fur-seals  were 
mostly  liunted,  and  wh('r(^,  for  that  i)ur])ose,  Russian  establisluncnts 
were  located. 

If  the  "fishing"  mentioned  in  the  treaty  of  1824  meant  seal  "hunt- 
ing," why  was  tliis  "hniiting"  or  "fisliing"  forbidden  to  the  people  oC 
the  United  States  at  the  ])laces  where  the  Russians  found  it  most 
profitablel?  The  Indians  at  that  time  hunted  seals  in  Bering  Sea  out- 
side the  limit  of  3  miles  from  the  coast,  and  the  Russians  hunted  them 
on  the  Pribilof  Tsl;uids.  Why  should  American  citizens  be  excluded 
from  "hunting"  seals  on  shore  where  the  Russians  had  establishments 
and  yet  be  admitted  to  the  right  of  "fisliing"  for  seals  in  the  sea, 
"along  the  coasts"  where  the  Indians  "hunted"  them?  These  words, 
"hunting"  and  "fishing,"  have  each  a  natural  and  clear  signification, 
which  is  most  strongly  emphasized  iu  these  ukases  and  in  the  treaty 
of  1824  as  being  entirely  distinct,  and  there  is  no  warrant  in  the  con- 
text of  either  of  these  ukases,  or  treaties,  or  in  the  circumstances  that 
led  to  them,  for  construing  "hunting"  and  "fishing"  as  identical  or 
synonymous  terms. 

The  ratification  of  the  treaty  of  April  5-17,  1824,  with  Russia  was 
l)roclainiod  on  the  12th  day  of  January,  1825.  Until  then  it  was  not 
in  force.  As  early  as  June  12,  1824,  Baron  Tuyll,  Russian  minister  at 
Washington,  was  instructed  by  his  Government  "to  the  effect  that  the 
Northwestern  Coast  of  America,  along  the  extent  of  which,  by  the  provi- 
sions of  the  convention,  free  trading  and  fishing  are  permitted  subjects 
of  the  ]!Torth  American  States,  extends  from  54*^  40'  northward  to 
Yakutat  (Behring)  Bay." 

The  understanding  of  the  treaty  by  Russia  is  in  accord  with  the 
policy  stated  in  the  note  of  the  minister  of  finance  to  Director  Uva- 
rof  of  April  2,  1824,  in  which  it  is  ordered  that  "the  carrying  on  of 
trade  with  foreign  vessels  arriving  there  (harbor  of  New  Archangel, 
now  Sitka)  established  regulations  at  one  designated  2}ort J' 

A  conference  of  Russian  notables  was  held  in  St.  Petersburg  on  July 
21,  1824,  by  order  of  the  Emperor,  to  "again  examine"  the  effect  of  the 
treaty  of  April  5,  1824,  upon  Russian  rights  and  interests,  "and  also 
the  means  which  the  Imperial  ministry  thinks  best  calculated  to  pre- 
vent all  injurious  and  unjust  interpretations." 
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In  the  fifth  resolution  of  tins  conference  it  is  claimed  that  the  treaty 
secures  to  Russia  this  advantage,  viz,  "tliat  aft«r  the  exi^iration  of 
ten  years  the  subjects  of  the  United  States  of  America  will  abstain 
entirely  from  ^nsiting  the  waters  of  the  North  American  coasts  beyond 
5  i°  W  and  from  fishing  and  from  trading  there  with  the  native  inhabi- 
tants:'' 

The  niajority  of  the  members  of  that  committee  stated  as  tlieir 
o])inion — 

That  the  treaty  of  April  /)-17  must  be  ratified,  and  that  for  the 
prevention  of  any  incorrect  interpretation  of  that  act  Gen.  Baron 
Tuyll  may  be  instructed  at  the  proper  time  to  make  the  declaration 
mentioned  in  the  draft  of  the  communication  read  by  Count  Nessel- 
rode. 

The  minister  of  finance  and  Acting  State  Councillor  Drushinin, 
while  admitting  the  necessity  of  ratifying  the  treaty  of  Ajiril  5-17, 
express  and  i)lace  on  record  the  special  opinion  hereto  annexed  in  the 
protocol,  to  the  effect  that  Baron  Tuyll  should  be  instructed  at  the 
exchange  of  the  ratifications  of  that  treaty  to  stipulate  that  the  right 
of  free  hunting  and  fishing  granted  by  the  second  article  of  the  said 
treaty  shall  extend  only  from  54°  40'  to  the  latitude  of  Cross  Sound. 

The  majority  of  the  members  of  the  committee  could  not  but  observe, 
on  the  one  hand,  that  as  the  Itussian-American  Company  has  founded 
many  settlements  in  the  said  latitude,  article  2  of  the  treaty  of  April 
5-17,  gives  it  the  desired  security  on  this  subject;  that  even  if  it 
had  simply  organized  hunting  and  fishing  in  those  regions  it  is 
extremely  doubtful  whether  American  subjects  would  undertake  the 
expense  necessary  for  voyages  to  those  Northern  latitudes  in  which 
they  can  enjoy  their  privileges  for  only  ten  years,  and  whether  in  that 
case  they  would  expose  themselves  to  dangerous  competition  and  would 
visit  those  waters  for  hunting  and  fishing  where  they  had  long  been 
antici])ated  by  the  company,  as  there  would  be  little  hope  for  them  of 
indemnifying  themselves  for  their  expenses  and  losses. 

These  proceedings  show  that  the  Russian  claim  at  that  time  and 
under  their  construction  of  the  treaty  of  April  5-17,  1824,  was  that  the 
assertion  of  the  exclusive  right  of  fishing  and  hunting  north  of  59^  30' 
was  reserved  to  Russian  subjects  even  during  the  period  of  the  privi- 
leges that  were  granted  to  United  States  citizens  under  article  4  of  the 
treaty,  for  ten  years. 

This  attitude  of  Russia  towards  the  exclusive  right  to  the  fur  trade 
in  Bering  Sea  was  maintained  in  practice  down  to  1SG7,  no  one  object- 
ing. The  close  care  of  the  fur  seal  industry  on  the  islands,  the  policeing 
of  the  seas  for  the  protection  of  fur-bearing  animals,  the  arrest  of  sus- 
pected or  offending  ships,  and  the  basing  of  civilization  and  govern- 
ment on  that  traffic  upon  all  her  coasts  and  islands  in  Bering  Sea  by 
careful  legislation,  all  prove  that  Russia  admitted  no  common,  or  part- 
nership rights  of  any  people  or  government  in  any  of  those  privileges 
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or  industrios.  There  is  no  evidence  but  the  silence  of  other  gov- 
ernments, if  any  objection  to  these  claims  of  Itussia  existed. 

In  every  stage  of  tlic  negotiations  between  theXJnited  States  and  (treat 
Britain  and  in  every  declaration  of  riglit  by  Kussia,  up  to  the  exchange 
of  ratifications  of  the  treaties  of  1824  and  1825,  and  in  every  declaration 
of  Kussia  since  that  time,  the  protection  and  security  of  her  fur  trade 
in  Bering  Sea  has  been  an  object  of  her  solicitude.  Every  govern- 
mental act  instituted  and  performed  by  Kussia  in  tluit  connection  has 
been  exactly  in  correspondence  with  her  assertion  of  dominion  over 
Bering  Sea  as  a  preserve  for  taking  furs  through  hunting  "in  the 
northeastern  seas"  and  "in  the  gulfs"  thereof,  and  of  the  South  Sea, 
or  Pacific  Ocean,  and  along  iier  coast  line,  south  as  well  as  north  of 
the  Aleutian  Islands  and  ])eninsula. 

It  was  this  assertion  of  dominion  that  the  United  States  and  Great 
Britain  yielded  to  when  they,  respectively,  accepted  the  restrictions 
upon  the  rights  of  "  fishing  and  trading  with  the  natives,"  which  are 
limited  to  the  period  of  ten  years,  in  Articles  III  and  IV  of  the  treaty 
with  the  United  States,  and  Articles  III  and  VII  of  the  treaty  with 
Great  Britain. 

In  the  treaty  of  1824  with  the  United  States,  Articles  III  and  IV 
are  as  follows : 

in. 

It  is  moreover  agreed  that,  hereafter,  there  shall  not  be  formed  by 
the  citizens  of  the  United  States  or  under  the  authority  of  the  said 
States,  any  establishment  upon  the  northwest  coast  of  America,  nor 
in  any  of  the  islands  adjacent  to  the  north  of  fifty-four  degrees  and 
forty  minutes  of  north  latitude;  and  that,  in  the  same  manner,  there 
shall  be  none  formed  by  Kussian  subjects  or  under  the  authority  of 
Kussia,  south  of  the  same  parallel. 

rv. 

It  is,  nevertheless,  understood  that  during  a  term  often  years,  count- 
ing from  the  signature  of  the  present  convention,  the  shij)s  of  both 
powers,  or  which  belong  to  their  citizens  or  subjects  respectively,  may 
reciprocally  frequent,  without  any  hindrance  whatever,  the  interior 
seas,  gulfs,  harbors,  and  creeks,  upon  the  coast  mentioned  in  the  pre- 
ceding article,  for  the  purpose  of  fishing  and  trading  with  the  natives 
of  the  country. 

In  the  treaty  with  Great  Britain,  Articles  III  and  VII  are  as  follows : 

lU. 

The  line  of  deraarkation  between  the  possessions  of  the  High  Con- 
tracting Parties,  upon  the  c»xist  of  the  continent,  and  the  islands  of 
America  to  the  northwest  shall  be  drawn  in  the  manner  followin.c:: 

Commencing  from  the  southernmost  point  of  the  island  called  Frince 
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of  'SValcH  Island,  -vvliicli  point  lies  in  the  parallel  of  fifty-four  de^irees 
and  forty  minutes  north  latitude,  and  between  the  one  hundred  and 
thirty-lirst  and  the  one  hundred  and  thirty-third  dej^ree  of  west  longi- 
tude (meridian  of  Gre«Miwich),  the  said  line  shall  ascend  to  the  north 
aloufi'  the  channel  called  Portland  Channel,  as  far  as  the  point  of  the 
continent  where  it  strikes  the  liftysixth  dejjree  of  north  latitude;  from 
the  last-mentioned  j^oint  the  line  of  demarkation  shall  follow  the  sum- 
mit of  the  mountains  situated  parallel  to  the  coast,  as  far  as  the  point 
of  intersection  of  the  one  hundred  and  forty  lirst  dcjjree  of  west  longi- 
tude (of  the  same  meridian);  and  linally  from  the  said  point  of  inter- 
section, the  said  meridian  line  of  the  oiu»,  hundred  and  forty-first  degree 
in  its  prolongation  as  far  as  the  frozen  occ^an,  shall  form  the  limit 
between  the  Kussian  and  British  possessions  on  tlie  continent  of  Amer- 
ica to  the  northwest. 

VIT. 

It  is  also  understood  that  for  the  space  of  ten  years  from  the  signa- 
ture of  the  i)resent  convention  the  vessels  of  the  two  powers,  or  tliose 
belonging  to  their  resjx'ctive  subjects,  shall  mutually  be  at  liberty  to 
frequent,  without  any  hindrance  whatever,  all  the  inland  seas,  gulfs, 
havens,  and  creeks  on  the  coast  mentioned  in  Article  III,  for  the  pur- 
pose of  fishing  and  of  trading  with  the  natives. 

If  Great  Britain  had  understood  that  the  treaty  of  1S24  with  the 
United  States  gave  to  their  citizens  the  perpetual  right  of  fishing  and 
trading  with  the  natives  in  "interior  seas,  gulfs,  harbors,  and  creeks, 
upon  the  coast" — "the  northwest  coast  of  America" — and  "in  the 
islands  adjacent"  thereto,  "to  the  north  of  51°  40' north  latitude,"  that 
Government  would  not  have  accepted  a  limitation  of  this  right  to  a 
period  of  ten  years.  Under  such  a  construction  of  the  treaty  of  1824 
with  the  United  States  it  would  have  been  sheer  folly  for  Great  Britain  to 
have  given  Russia  the  same  privilege  for  ten  years  from  Prince  of  Wales 
Island,  along  Portland  Cliannel  up  to  50°  of  north  latitude,  for  Great 
Britain  asserted,  with  absolute  confidence,  that  llussia  would  not  make 
terms  with  her  that  were  less  liberal  than  she  had  nuide  with  the  United 
States. 

If  Russia  yielded  her  dominion  over  her  preserve  of  fur-seal  hunting 
in  perpetuity  to  the  United  States,  and  then  to  Great  Britain,  what 
could  have  been  the  necessity  that  prompted  them  to  insert  these  by- 
provisions  for  the  same  rights  for  a  period  of  ten  years  in  their 
treaties?  It  is  too  clear  for  disputation  that  Russia  intended  to 
yield  these  rights,  reciprocally,  for  ten  years,  because  she  was  not  will- 
ing that  they  should  extend  beyond  that  period,  except  at  her  option. 
A  more  forcible  statement  of  the  claim  of  Russia  to  the  exclusive  right 
of  fishing  and  trading  with  the  natives  in  those  waters  could  not  well 
have  been  made. 
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Tot  even  these  concessions  did  not  include  the  riglit  of  "  hunthKi "  fiir- 
bearing  aiiiniiila,  irhieh  Rnssia  teas  never  asJced  to  yield.  For  these  pur- 
poses her  doiiiiMion  over  Beriufj  S(!ii  and  all  tlie  gull's,  bays,  inland 
seas,  and  creeks  on  all  her  coasts  was  reserved. 

The  rights  of  whaling,  fishing,  hunting,  and  trading,  conducting 
commerce  and  navigation,  are  all  referred  to  in  these  ukases  and 
treaties  as  separate  and  distinct  rights.  In  their  nature  they  are 
distinct,  and  none  of  them  includes  the  others,  though  they  are  closely 
related.  When  each  of  these  rights  is  expressly  and  distinctively 
mentioned  in  one  part  of  these  treaties  and  ukases,  as  a  substantive 
right  or  pursuit,  it  is  not  a  j)roper  construction  of  these  solemn  instru 
ments  to  say  that  those  rights  are  intended  to  be  included  in  those  parts 
where  they  are  not  mentioned,  or  that  "hunting"  is  telescoped  into 
"fishing"  and  "fishing"  into  "whaling"  and  all  of  them  into  "navi- 
ation,"  or  that  the  use  of  that  word. or  the  assertion  of  that  right 
includes  all  these  other  rights. 

I)(nniuion  of  Bering  Sea  could  have  been  exercised  for  the  exclusive 
enj(>yment  and  protection  of  either  of  those  rights,  without  including 
any  other,  though,  as  in  the  case  of  the  100  miles  limit,  which  Mas  a 
modification  of  the  claim  of  the  exclusive  right  of  navigation,  the  full 
exertion  of  that  power  would  have  closed  that  sea  to  all  navigators 
whether  they  were  whalers,  fishermen,  or  hunters.  The  ukase  of  1799 
asserted  this  dominion,  so  as  to  protect  the  right  of  "hunting  in  the 
northeastern  seas"  and  of  trading  with  the  natives,  and  no  other  ukase 
or  treaty  ever  yielded  the  exclusive  right  of  hunting,  under  any  con- 
dition, or  the  right  of  fishing  to  any  other  extent,  than  under  the  ten 
years  limit  provided  in  the  above-quoted  articles  of  those  treaties  of 
1824  and  1825. 

Dominion  in  one  country  over  hind  or  sea,  is  entirely  consistent 
with  easement  or  j)rivilege  in  another. 

Navigation  is  a  universal  casement  to  be  enjoyed  by  all  vessels  sail- 
ing on  lawful  voyages  upon  the  high  seas,  but  it  has  no  element  of 
dominion  to  support  it,  except  within  territorial  waters.  Fishing,  law- 
fully conducted,  is  also  an  easement  equally  universal,  and  the  right 
is  also  exclusive  in  territorial  waters. 

The  dominion  that  protects  fisheries  is  more  exclusive  than  that 
which  limits  the  free  right  of  navigation.  Within  territorial  limits, 
fishing  is  a  property  right ^  while  navigation  within  those  limits  is,  for 
innocent  purposes,  an  easement  that  no  nation  denies  to  another. 
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Hunting  is  an  easement  that  is  still  more  under  the  control  of  national 
dominion,  because  it  is  conducted  with  firearms  and  is,  therefore,  a 
more  dangerous  i^raetice  where  the  people  are  savages  or  are  rebel- 
lions, because  it  furnishes  a  pretext  for  introducing  among  them  arms 
.and  ammunition.  And  hunting  and  trapping  are  different  pursuits. 
Kussia  had  powerful  inducements  for  keeping  hunting  on  land  or  sea 
and  trading  with  the  natives  under  her  exclusive  dominion. 

What  is  dominion?  Sir  Kobert  Phillimore,  in  his  "Commentaries 
on  International  Law,  Vol.  1,  p.  2GG,  Ed.  1871,  says:  "Dominion  is  the 
fullest  right  which  can  be  exercised  over  a  thing  :  the  right  of  property, 
so  called."  On  page  L*G7he  says  :  "As  dominion  is  acquired  by  the  com- 
bination of  the  two  elements  of  fact  and  intention,  so,  by  the  dissolution 
of  these  elements,  or  by  the  contrary  fact  and  intention,  it  may  be  lost 
or  extinguished.'^ 

On  page  274  he  says  : 

But  when  occupation  by  use  and  settlement  has  followed  upon  dis- 
covery, it  is  a  clear  proposition  of  law  that  tliere  exists  tbat  corporal 
possession  [corporalisquacilam  i^ossensio  (a)  detentio  corporalin  (b) )  which 
confers  an  exclusive  title  ui)on  the  occupant,  and  the  doiniuium  emi- 
nens,  as  jurists  speak,  upon  the  country  whose  agent  he  is. 

On  page  285  he  further  says: 

CCXLII.  The  nature  of  occupation  is  not  confined  to  any  one  class  or 
description;  it  must  be  a  beneficial  use  and  occupation  (le  travail  d'  ap- 
propriation); but  it  may  be  by  a  settlement  for  the  purpose  of  prose- 
cuting a  particular  trade,  such  as  a  fishery,  or  for  working  mines,  or 
pastoral  occupations,  as  well  as  agriculture,  though  Bynkershoek  is  cor- 
rect in  saying,  cultura  utique  et  cura  agri  possessionem  quam  maxime 
indicat. 

Vattel  justly  maintains  that  the  pastoral  occupation  of  the  Arabs 
entitled  lihem  to  the  exclusive  possession  of  the  regions  which  they 
inhabit. 

It  has  been  truly  observed  that,  a^Tceably  to  this  rule  the  North 
American  Indians  would  have  been  entitled  to  have  excluded  the  British 
fur-traders  from  their  hunting-grounds;  and  not  having  done  so,  the 
latter  must  be  considered  as  having  been  admitted  to  a  joint  occu])a- 
tion  of  the  territory,  and  thus  to  have  become  invested  with  a  similar 
right  of  excluding  strangers  from  such  portions  of  the  country  as  their 
own  industrial  operations  pervade. 

CCXLIIl.  A  similar  settlement  was  founded  by  the  British  and 
Russian  fur  companies  in  North  America. 

The  chief  portion  of  the  Oregon  Territory  is  valuable  solely  for  the 
fur-bearing  animals  which  it  produces.  Various  establishments  in  dif- 
ferent x)arts  of  this  Territoiy  organized  a  system  for  securing  the  preser- 
vation of  these  animals,  and  exercised  for  these  purposes  a  control  over 
tlie  native  population.  This  was  rightly  contended  to  be  the  only  exer- 
cise oi  proprietary  right  of  which  these  particular  regions  at  that  time-- 


45 

worn  RTiscoyiiiblo,  and  to  worlv  tliat  Ji  henrjlcinl  vsc  was  made  of  tlie 
whole  'I'criitory  by  the-  occiipaiits. 

(JCXLIV,  It  should  be  iiicntioiiod  that  the  )>ractie(i  of  nations  in 
both  lieinisi>heies  is  to  a("kiiowle<l<;-e  in  la\(>r  of  any  civilized  nation 
inakin^j^  a  settlement  in  an  nneivilized  country  a,  ri^ht  of  prehnplion 
of  the  cont'Kjvous  territoiy  from  the  na(iv<^  inhabitants  as  a^^ainst  any 
other  civilized  nations.  It  is  a  ri^ht  claimed  by  (Ireat  liritain  with 
rcs])ect  to  her  Australian  settlements,  esj)e(;ially  New  Zealand;  and  by 
the  United  States  of  America  with  respect  to  the  Indians  in  their  back 
States. 

In  the  claim  of  Rnssia  to  tbe  exclusive  "hunting  in  the  Northeastern 
seas,"  to  say  nothing  of  the  rights  of  fishery  and  navigation,  as  such 
rights  are  defined  in  the  international  law,  there  is  enough  iu  the  highest 
legal  authority  to  sujjport  the  foundation  of  theright,  which  is  the  hand- 
maiden of  peace,  namely,  the  right  which  is  "a  mode  of  original  acqui- 
sition which  is  effected  by  the  operation  of  time,"  and  is  "what  the 
English  and  French  jurists  term  prescription." 

On  page  298, Vol.  1,  Sir  EobertPhillimoie  says: 

The  doctrine  of  immemorial  prescription  is,  from  the  very  necessity 
of  the  case,  indispensable  in  the  system  of  public  law.  Accordingly 
we  find  it  mentioned  more  than  once  in  the  constitutions  of  the  ancient 
German  Emiiire  and  as  a  mode  of  acquiring  public  rights. 

On  pages 299  and  300  the  same  author  says: 

Having  discussed  the  position  of  prescription  in  the  systems  of  pri- 
vate and  ]>ublic  law  we  nov/  approach  the  consideration  of  a  matter, 
holden  by  the  master  mind  of  Grotius  to  be  one  of  no  mean  difficulty, 
namely,  international  prescription.  Does  there  arise  between  nations, 
as  between  individuals,  a  presumption  from  long  possession  of  a  terri- 
tory or  of  a  right  which  must  be  considered  as  a  legitimate  soui'ce  of 
international  acquisition ? 

In  seeking  an  answer  to  this  important  question  it  is  necessary  to 
Iceep  clear  of  all  subtle  disquisitions  with  which  this  subject  has  been 
perplexed ;  whether,  for  instance,  itbe  the  creatureof  natural  or  civil  law, 
or  whether  it  must  l3e  always  founded  upon  a  presumption  of  voluntary 
abandonment  or  dereliction  by  the  former  owner.  Through  these  meta- 
physical labyrinths  we  can  not  find  a  clue  for  questions  of  international 
jurisprudence.  The  effect  of  the  lapse  of  time  upon  the  proi)erty  and 
right  of  one  nation  relatively  to  another  is  the  real  subject  for  our  con- 
sideration. And  if  this  be  borne  steadily  in  mind  it  will  be  found,  on 
the  one  hand,  in  the  highest  degree  irrational  to  deny  that  prescription 
is  a  legitimate  means  of  international  acquisition;  and  it  will,  on  the 
other  hand,  be  found  both  inexi^edient  and  impracticable  to  attem])t  to 
define  the  exact  period  within  which  it  can  be  said  to  have  become 
established — or,  in  other  words,  to  settle  the  precise  limitation  of  time 
which  gives  validity  to  the  title  of  national  possessions. 

Again,  on  pages  301,  302,  and  303,  he  says: 

CGLYIII.  It  is  true  that  some  later  writers  on  the  law  of  nations  have 
denied  that  the  doctrine  of  prescription  has  any  place  in  the  systen\  of 
international  law.  But  their  opinion  is  overwhelmed  by  authority,  at 
variance  with  practice  and  usage,  and  inconsistent  Avith  the  reason  of 
the  thing.     Grotius,  Heiueccius,  Wolff",  Mably,  Vattel,  Eutherforth, 
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"WTieaton,  and  Burke  constitute  a  greatly  preponderating  array  of 
autliorities,  both  as  to  number  and  weight,  upon  the  opposite  side. 

The  practice  of  nations,  it  is  not  denied,  proceeds  upon  the  presump- 
tion of  prescrii)ti()n,  whenever  there  is  scoi)e  for  the  admission  of  that  doc- 
trine. The  same  leason  of  tlie  thing  wliich  introduced  this  principle 
into  the  civil  jurisj)ru(lcnce  of  every  country,  in  or<ler  to  quiet  jwsses- 
sion,  give  security  to  property,  stop  litigation,  and  i)revent  a  state  of 
continued  bad  tccling  and  hostdity  between  individuals,  is  e(iually 
powerful  to  introduce  it,  for  the  same  purpose,  into  the  jurisprudence 
which  regulates  the  intercourse  of  one  society  with  another,  more 
especially  when  it  is  remembered  that  war  represents  between  States 
litigation  between  individuals.  It  is  very  strange  that  the  fact  that 
most  nations  possess  in  their  own  municipal  codes  a  positive  rule  of 
law  upon  the  subject,  has  been  used  as  an  argument  that  the  general 
doctrine  has  no  foundation  in  international  law. 

It  is  admitted,  indeed,  that  immemorial  prescription  constitutes  a 
good  title  to  national  possession;  but  this  is  a  perfectly  nugatoiy 
admission,  if,  as  it  is  sometimes  explained,  it  means  only  that  a  State 
which  has  acquired  originally  by  a  bad  title,  may  keep  possession  of 
its  acquisition  as  against  a  State  which  has  no  better  title.  If  it  had 
been  merely  alleged  that  the  exact  number  of  years  ])rescribed  by  the 
lloman  law,  or  by  the  municipal  institute  of  any  particular  nation,  as 
necessary  to  constitute  ordinary  ])rescriptions,  is  not  binding  in  the 
afiairs  of  nations,  the  jiosition  would  be  true.  It  is,  perhaps,  the 
difficulty  attending  the  application  to  nations  of  this  technical  part  of 
the  doctrine  which  has  induced  certain  writers  to  deny  it  altogether; 
but  incorrectly,  for,  whatever  the  necessary  lapse  of  time  may  be,  there 
unquestionably  is  a  lapse  of  time  after  which  one  State  is  entitled  to 
exclude  every  other  from  the  i^roperty  of  w^hich  it  is  in  actual  ])osses- 
sion.  In  other  Avords,  there  is  an  international  prescription,  whether 
it  be  called  immemorial  possession  or  by  any  other  name.  The  peace 
of  the  world,  the  highest  and  best  interests  of  humanity,  the  fulfillment 
of  the  ends  f<)r  which  States  exist,  require  that  this  doctrine  be  firmly 
incorporated  in  tlie  code  of  international  law. 

Will  this  tribunal  shrink  from  the  recognition  of  this  doctrine,  now  that 
an  opportunity,  distinctly  yiren,  calls  for  a  firm  declaration? 

The  importance  of  prescription  as  a  basis  of  title,  or  right,  to  any 

property,  or  exclusive  privilege,  is  thus  stated  by  Sir  Eobert  Pbilli- 

more  (p.  305) : 

But  that  prescrii)tion  is  the  main  ])illar  upon  which  the  security  of 
national  property  and  peace  dei)en<ls.  is  as  iucontroN  ertable  a  proposi- 
tion as  that  the  property  and  peace  of  individuals  rest  upon  the  same 
doctrine. 

To  these  remarks  should  be  added  the  observation  of  another  great 

modern  jurist: 

The  general  consent  of  mankind  has  established  the  principle  that 
long  and  uninterrupted  ])ossession  by  one  nation  excludes  the  claim  of 
every  other.  Whether  this  general  consent  be  considered  as  an  im])lied 
contract  or  as  positive  law,  all  nations  are  equally  bound  by  it,  since 
all  are  parties  to  it,  since  none  can  safely  disregard  it  without  inipugn- 
ing  its  own  title  to  its  possessions,  and  since  it  is  founded  uj)on  mutual 
utility,  and  teuds  to  promote  the  general  welfare  of  man  k  ind.    (Wheaton .) 
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In  one  of  those  treatises  which  sliow  how  deeply  the  mind  of  the 
Nvriter  was  imbued  with  tlie  ])iiii(-ii)Ies  of  <;('iM'ral  jiirisjirudeiice,  Mr. 
Burke  uses  tlie  following  admirable  expressions: 

If  it  were  permitted  to  arjyue  with  power,  might  one  not  ask  one 
of  these  genth^men  whi^ther  it  would  not  be,  nioi-e  natural  instead  of 
wantonly  mooting  these  (][uesti()ns  concerning  their  ])r()perty,  as  if  it 
were  an  exennse  in  law,  to  found  it  on  tlie  solid  rock  of  luescription? 
The  soundest,  the  most  general,  the  most  recognized  title  botwcen  man 
and  man  that  is  known  in  inuni(ui)al  or  public;  Jurisprudence;  a  title  in 
which  not  arbitrary  institutions,  but  the  eternal  order  of  things  gives 
judgment;  a  title  which  is  iu)t  the  (creature,  but  the  master  of  positive 
law;  a  title  which  thoiu/h  not  fixed  in  its  term,  is  rooted  in  its  principles 
in  the  law  of  nature  itself,  and  is  indeed  the  original  ground  of  all 
known  property;  for  all  i)roperty  in  soil  will  always  be  traced  back  to 
that  source,  and  will  rest  there.  *  *  *  These  gentlemen,  for  they 
have  lawyers  amongst  them,  know  as  well  as  I  that  in  England  we 
have  always  a  prescription  or  limitation,  as  all  nations  have  af/ainst 
each  other.  *  *  *  All  titles  terminate  in  prescription;  in  wiii(;li 
(ditt'erently  from  time  in  the  fabulous  instances)  the  son  devours  the 
father,  and  the  last  prescription  eats  up  all  the  former. 

These  citations  from  very  eminent  British  authority  establish  the 
right  of  a  government  by  j)rescription,  based  on  occupancy  and  claim 
of  title,  to  any  dominion,  on  land  or  sea,  of  anything  in  the  nature  of 
property,  whether  corj)oreal,  or  incorporeal,  as  firndy  as  if  the  right 
were  established  by  grant  or  as  the  result  of  conquest  or  cession. 

The  true  doctrine  of  the  international  law  is  stated  in  the  extract 
above  quoted  from  Wheaton  (Vol.  1  p.  207)  that  "  The  general  con- 
sent of  mankind  has  established  the  i)rinciple  that  long  and  uninter- 
rupted possession  by  one  nation  excludes  the  claim  of  every  other." 

This  rule  is  fully  applicable  to  the  donunion  of  Eussia  over  the  fur 
industry  and  trade  in  Bering  Sea,  which  was  never  yielded  or  trans- 
ferred to  any  government  until  it  was  sold  to  the  United  States. 

Dominion  also  includes  the  right  of  a  government  to  the  soil  beneath 
the  territorial  and  adjacent  waters.  The  claim  of  territorial  waters 
over  an  area  of  the  sea  that  is  clearly  demarked  by  land  boundaries, 
though  not  entirely  inclosed  by  the  laud  is,  a  valid  exercise  of  power 
by  the  government  that  owns  the  land  which  forms  the  coasts  and 
islands  that  define  the  boundary.  It  may  not  be  sufdcient  to  destroy 
the  easements  that  other  nations  may  have  in  those  waters,  yet,  it  is 
dominion  or  OAvnership  of  the  land  beneath  those  Avaters,  and  it  is  clearly 
sufdcient  to  support  the  municipal  jurisdiction  of  the  government  over 
its  own  citizens,  and,  also,  to  support  a  claim  to  any  pearl  or  oyster  beds 
beneath  such  an  area  of  waters,  or  any  mines  that  may  be  found  there. 

Such  a  claim  and  assertion  of  ownership  may  not  be  sufficient  reason 
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for  denying  to  other  nations  in  that  area  the  privilege  of  navigation 
or  fishery,  but  that  fact  does  not  negative  tlie  dominion  that  may  be 
tlms  lawfully  exercised.  To  illustrate:  If  an  island  should  be  thrown 
up  by  volcanic  action  or  the  action  of  the  water  within  the  limits  of 
Bering  Sea  it  would  belong  to  the  United  States,  without  first  discovery 
or  occupation,  in  virtue  of  its  dominion  already  exercised  over  that  sea. 
And,  so,  if  it  became  necessary  that  the  United  States  should  close 
Unimak  Pass  with  obstruction,  for  any  purpose,  even  to  the  great 
inconvenience  of  navigators  or  fishermen,  the  question  of  the  right  to 
do  this  would  be  resolved,  under  the  international  law,  by  the  other 
(juestion  whether  the  easement  of  navigation  through  that  pass  was  of 
such  importance  to  the  world  that  the  owner  of  the  soil  beneath  the 
water  would,  in  justice,  be  compelled  to  yield  its  rights. 

In  all  such  cases,  where  the  exercise  of  the  privilege  of  navigation, 
fishery,  or  other  easement  is  injurious  to  the  owner  of  the  soil  above 
which  it  is  exercised,  the  privilege  must  yield  to  the  higher  right  of  the 
dominion  of  the  owner  of  the  soil. 

The  right  of  dominion  in  a  sea  like  Bering  Sea  or  the  sea  of  Okhotsk 
does  not  depend  on  its  being  separated  Irom  water  communication  with 
the  ocean.  If  the  configuration  of  the  land  surrounding  it  is  such  as 
to  make  it  necessary  to  the  peculiar  commerce  of  the  country  within 
which  it  is  embayed,  or  to  the  defense  of  such  country,  or  to  the  proper 
administration  of  its  powers  of  government  over  its  own  people,  it  is  a 
right  ex  debito  justitice  that  there  should  be  dominion  over  such  sea. 

This  is  the  right  that  is  now  the  foundation  of  the  exclusive  right  of 

several  nations  to  dominion  over  seas  that  are  not'  inclosed  by  the  land 

on  their  shores,  as  stated  by  Sir  Robert  Phillimore,  page  225,  as  follows: 

The  exclusive  right  of  the  British  Crown  to  the  Bristol  Channel,  to 
the  channel  l)etween  Ireland  and  Great  Britain  (Mare  Hibernicum, 
Canal  de  St-  George),  and  to  the  channel  between  Scotland  and  Ire- 
land is  uncontested.  Pretty  much  on  the  same  category  are  the  throe 
straits  forming  the  entrance  to  the  Baltic,  the  Great  and  the  Little 
Belt,  and  the  Sound,  wliich  belong  to  the  Crown  of  Denmark;  the 
Straits  of  IMessina  {U  faro  di  Messina,  /return  Siculum),  oncebehmging 
to  the  kingdom  of  the  Two  Sicilies;  the  straits  leading  to  the  Black 
Sea,  the  Dardanelles  and  Hellespont;  theThracian  Bosphorus, belong- 
ing to  the  Turkish  Empire.  To  narrow  seas  which  flow  between 
separate  portions  of  the  same  kingdom,  like  the  Danish  and  Turkish 
Straits,  as  to  other  seas  common  to  all  nations,  like  the  Straits  of 
Messina  and.  perhaps  the  St.  George's  Channel,  the  doctrine  oi  innocent 
use  is,  according  to  Vattel,  strictly  applicable. 

In  the  case  of  the  seas  here  mentioned  other  nations  have  the  right 

to  the  innocent  use  of  thcm^  hut  it  must  rest  with  the  nation  claiming 
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ihcm  to  (lefcrvihir  irhcther  the  ii.sc  l/uif  isvuulr  of  lluin  hi/ anollirr  tin  I  Ion  is 
innocent.  This  is  all  that  the  United  states  ehiiiii  of  "(lomiuion'^ 
over  Bering'  y<!a  in  respect  to  the  piotcMjtion  and  i)res(;ivati()n  of  tlie 
fur-seals  resortinj;'  to  tliose  waters  :ind  the  indnstry  in  the  pelts  and 
oil  so  long  established  on  their  islands,  which  have  no  valne  lor  any 
other  industrial  purpose. 

This  claim,  when  these  waters  are  invaded  by  a  destructive  moMiod 
of  hunting  the  seals,  is  a  right  of  self  preservation.  That  light  is  thus 
stated  by  Sir  Robert  Ph ill i more: 

CCX.  The  right  of  self-preservation,  by  that  defense  which  prevents, 
as  Avell  as  that  which  re])els,  attack,  is  the  next  international  right 
which  i)resent,s  itself  for  <liscussion,  and  which,  it  will  i)e  seen,  iiuiy 
under  ctutain  (;ir(!unistiiiices  and  to  a  certain  extent  modify  the  right 
of  teiritoiial  inviolability. 

CCXr.  The  right  of  self-preservation  is  the  tirst  law  of  nations  as  it 
is  of  individuals.  A  society  which  is  not  in  a  condition  to  repel  aggres- 
sion from  witliout  is  wanting  in  its  princiifal  duty  to  the  members  of 
which  it  is  composed  and  to  the  chicl'end  of  its  institution. 

All  means  which  do  not  affect  the  indei)eiidence  of  other  nations 
are  lawful  for  this  end.  No  nation  has  a  right  to  piescribe  to  another 
what  these  means  shall  be,  or  to  require  any  iu;count  of  her  conduct  in 
this  respect. 

CCXII.  The  means  by  which  a  nation  usually  provides  for  her  safety 
are:  (1)  By  alliances  with  other  States;  (13)  by  maintaining  a  military 
and  naval  force;  and  (3)  by  erecting  fortitications  and  taking  measures 
of  the  like  kind  within  her  own  dominions.  Her  full  liberty  in  this 
respectcan  not  as  a  general  principle  of  international  law  be  too  boldly 
announced  ov  too  tirndy  nmintained,  though  some  modi(icati<)n  of  it 
appears  to  tlow  from  the  equal  and  corresponding  rights  oi  other 
nations,  or  at  least  to  be  required  for  the  sake  of  the  general  welfare  and 
l)eace  of  the  world. 

The  United  States  have  the  right  to  treat  the  sudden  and  dangerous 

increase  of  the  nund)er  of  vessels  engaged  an.d  the  number  of  seals 

taken  in  ])elagic  hunting  as  an  inij)ending  threat  of  the  destruction  of 

the  seal  herd  that  habitually  resorts  to  their  islands.     These  apiue- 

hensions  are  more  directly  excited,  because  they  are  actually  Justitied 

by  the  attack  made  on  the  seal  herd,  than  those  which  are  regarded 

as  a  just  cause  of  war  in  relation  to  armaments  by  neighboring  nations. 

Of  these  Sir  Robert  Phillinu)re  says,  on  page  2o3: 

CCXIII.  Armaments  suddenly  increased  to  an  extraordinary  amount 
are  calculated  to  alarm  other  nations  whose  liV)erty  they  a[)pcar,  more 
or  less  according  to  tlie  circumstances  of  the  case,  to  menace. 

In  the  seizure  of  shi])s  within  the  eastern  waters  of  Bering  Sea  tlie 

United  States  resisted,  in  the  beginning,  a  raid  upon  her  industry  which 

suddenly  threatened  its  destruction,  and  this  resistance,  which  was 

timely  and  necessary,  was  made  within  her  own  dominion — a  douiiu- 
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ion  established  by  pieseription  as  to  the  fur-seal  industry,  and  whieh 
also  has  for  its  su|»in)rt  tli<'  piiiiciplcs  of  the  international  law  whieh 
apply  to  the  British  wateis,  above  quoted,  and  to  other  seas  that  are 
in)t  entirely  inclosed  by  the  land  mentioned  in  the  rollo\vin<;  (piutatioiis 
from  I'hillimore,  vol.  I,  p.  L*-13: 

CCV \  ^Vitll  lespeet  to  seas  entirely  inclosed  by  the  land,  so  as  to 
(•(Histitute  a  salt-water  lake  (niaria  clansaMners  iei  mces,  encloses:  liin- 
nenineer,  ju'eschlossene  innere  Meerej,tiie  jicneral  pri'snmi)tion  of  hiw  is 
that  they  bi'lon^  to  the  surioundinj;-  ten  itory  oi-  t«'-rriton'es  in  as  lull 
and  complete  manner  as  a  IVesli  water  lake.  The  Caspian  and  llhu-k 
seas  naturally  beloiii;  to  this  class.  Upon  tlie  former  sea  Hussia  had 
by  treaty  witii  reisia,  tini  exclusivt'  li^lit  of  na\i.uation  with  ships  of 
wai'.  and  by  the  treaty  of  the  Dardanelles  the  IWack  Sea  w  as  i)raetically 
eonlined  to  Russian  and  Turkish  siiips  of  war.  Hut  by  the  treaty  of 
Paris  of  1S,">(>  this  sea  is  neutralized  and  open  to  the  njerchaiit  ships  ot 
all  nations  and  closed  to  ships  of  war  of  any  State. 

CC\'I.  There  is  another  class  of  incdosed  seas  to  whieh  the  same 
rules  of  law  are  applicable — seas  whi(di  are  land  locked,  thouijh  not 
entirely  surrounded  by  land.  Of  these,  that  ji;reat  inlet  which  washes 
the  coast  of  Denmarlc.  Sweden,  JJussia,  and  Prussia,  tiie  Ostsee  as  the 
(Jernnins  call  it,  the  JJaltic  Sea  aceordin*;'  to  its  usual  ap[»eMation,  is 
the  principal. 

But  the  right  of  self-i)reservation  of  the  United  States,  in  respect  to 
the  fur-seal  industry,  naturally  and  without  refeienee  to  the  actual 
])roperty  in  the  animals,  extends  beyond  hei-  dominion.  As  to  such 
rights  Philli!U(ne  says: 

CCXIV.  We  have  hitherto  considered  what  measures  a  nation  is 
entitled  to  take  for  the  ])reservalion  of  her  safety  within  her  own 
dominions.  It  may  happen  that  the  same  right  may  warrant  her  in 
extending  precautionary  measures  icit/iont  these  limits  and  even  in 
transgressing  the  borders  of  her  neighbor's  territory.  For  internatioiml 
law  considers  the  right  of  self-i>res(;r\ation  as  prior  and  ]>aramount 
to  that  of  territorial  in\iolal)iIity.  and,  where  tiiey  contlict,  justilies 
the  maintemuu-e  of  the  former  at  the  expense  of  the  latter  right. 

If  this  right  of  self-preservation  is  ])rior  and  i)aramount  to  territo- 
rial inviolability,  it  must  be  sn[)erior  toany  rightor  easement  of  tishing 
and  hunting,  and  better  entitled  to  the  protection  of  international  law. 
The  necessity  for  protecting  this  right  is  now  as  manifest  and  indis- 
imtable  beyond  Bering  Sea  as  within  its  limits.  When  a  source  of 
revenue  or  a  ne(;essary  instrumentality  of  government  is  attacked,  or 
seriimsly  threatened,  the  occasion  arises  for  the  interposition  of  the 
right  of  self-defense. 

The  configuration  of  Bering  Sea,  its  coasts  and  islands,  is  such  as  to 
give  it  an  exceptional  relation  to  the  outsidt;  world.  It  is  inclosed  on 
all  sides  by  land  and  Irozeu  waters,  except  through  the  passes  of  the 


61 

Alcutiiiii  and  KaiiitsduilUiiii  islainls.  A  Idockiulc  of  tlie  AlcutiaU 
l)asse.s  would  close;  evciy  ])ort  in  IJeiiuj;  Sea  and,  where  a  nation  may 
be  thus  h)cked  in,  it  is  not  too  much  to  claim  tliat  it  lias  the  li^rlit of 
dominion  over  such  inftuioi-  waters  and,  lor  jmiposes  of  self-preserva- 
tion,  to  lock  other  nations  out. 

It  is  a  just  ri<^htthat  is  thus  claimed  by  the  United  States,  and  when 
it  is  used  lor  purposes  oi  selfpiesei  vaLiou  it  is  sustained  by  inter- 
national law. 


WriKN  rOINT  FIV15  OF  ARTICLE  VI  OF  THE  TREATY  WAS  rNDKK  CON- 
SIDERATION SENATOR  MORGAN  DELIVERED  THE  FOLLOWING 
OPINION: 

I  beg  leave  to  submit  tlie  following  additional  statenieiits  and  argu- 
ments wliicli  I  thinic  are  sufficient  to  establish  tliat  the  ])icscrii)tive 
rights  of  liussia  and  the  United  States,  in  respect  of  tlie  fur-seals  tliat 
habitually  resort  to  Bering  Sea,  are  to  be  safely  based  ui)on  the  continued 
and  unquestioned  usage  of  both  countries,  as  well  as  upou  the  peculiar 
characteristics  of  these  animals. 

And  I  will  endeavor  to  state  the  reasons  that  compel  me  to  hold,  on 
these  and  some  other  grouiuls,  that  the  United  States  have  a  right 
of  property  and  protection  in  these  animals. 

I  have  already  presented  to  the  tribuuiil,  on  a  previous  day,  the  views 
I  entertain  as  to  the  true  histoiy  of  the  claims  set  up  by  liussia  relat 
ing  to  the  exclusive  right  to  control  and  protect  the  fur  industry  in 
Bering  Sea,  and  have  endeavored  to  state  generally  the  foundations  in 
law  and  fact  upon  which  liussia  rested  her  claims.  1  will  now  again 
brielly  review  some  of  those  facts  as  1  believe  they  exist,  and  will  refer 
to  others,  and  endeavor  to  connect  them  with  the  doctrines  of  the  law 
which  I  think  are  clearly  applicable  to  establish  a  right  of  pioperty  in 
the  fur-seals  that  is  well  founded,  both  as  a  right  by  prescription  and 
a  right  growing  out  of  the  useful  and  domestic  nature  of  these  animals. 

The  Bussiau  Government  exercised  the  right  to  own  and  control  the 
seals  that  resorted  to  Bering  Sea,  and  nmde  temporarj^  grants  to  its 
subjects  of  the  right  to  take  them  in  those  waters. 

It  may  be  said  that  this  was  an  assum])tiou  of  right  on  the  part  of 
liussia  not  sui)iiorted  by  any  rule  of  internaticmal  law.  It  was  not 
more  distinctly  an  assumption  of  right  than  was  the  title  to  the  islands, 
based  on  the  discoverj'^  of  them  by  a  Bussian  subject.  In  both  cases 
a  native  sovereignty  was  displaced  to  make  room  for  the  claims  of 
lli'.ssia,  backed  by  superior  force.  The  i)rocosses  of  appropriation  were 
the  same  in  reference  to  the  seals  and  seal  fisheries  as  they  were  in 
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reference  to  the  islands,  viz,  (lis(;()V('iy,  clitiin,  occnpafioii,  and  doveloj)- 
nionfc.  Exclusive  use  and  tlie  acquiescence  of  otlH;r  (ivili/.cd  powers 
were  the  attendant  facts  tbat  established  the  right  of  property  in  both 
cases. 

As  all  international  law  grows  out  of  custom  and  has  no  other  root, 
it  can  not  be  denied  that  the  right  of  Hussia  to  appropriate  and  protect 
this  herd  of  fur-seals  has  been  established  by  cii«toin  and  maintained 
by  constant  and  exclusive  use.  Certainly  no  other  nation  in  its  sov- 
ereign character  has  claimed  these  seals  or  denied  the  right  of  Russia 
to  their  exclusive  ()wiu'rshi[).  When  Great  Britain,  in  1825,  was  treat- 
ing with  Kussia  for  an  oi)en  sea,  free  navigation,  and  the  rights  of  fish- 
ing in  those  waters,  she  set  up  no  claim  to  a  common  right  of  hunting 
seals  or  fur-bearing  animals  in  those  regions.  Itussia  went  on  renewing 
her  charters  for  these  purposes  to  her  subjects,  and  Great  Britain  stood 
by  and  made  no  assertion  of  such  right  for  herself  or  her  subjects  for 
about  a  half  century.  Nearly  a  century  elapsed  after  the  colonization 
of  the  islands  by  Kussia  before  any  British  subject  opposed  the  claim 
of  liussia  and  the  United  States,  her  vendee,  to  a  property  right  in  the 
seals  that  habitually  resorted  to  Bering  Sea.  There  are  few  custom- 
ary rights  that  have  a  surer  foundation  in  usage  or  upon  the  doctrine 
of  acquiescence  than  the  world  has  accorded  to  Eussia  in  respect  of 
the  right  to  the  fur-seals  resorting  to  Bering  Sea. 

The  long  acquiescence  of  Great  Britain  in  this  claim  of  ownershij)  in 
seals  by  Russia  was  not  only  without  objection,  i)rotest,  or  diplomatic 
suggestion  to  the  contrary,  but  that  Government  has  encouraged  her 
own  people  to  base  au  extensive  and  valuable  industry  upon  the 
material  provided  by  Russia  and  regularly  supplied  to  them  from  her 
fur-seal  husbandry. 

It  is  now  too  late  for  Great  Jh-itain  tosay  that  Russia  and  the  United 
States  mistook  tlie  law  of  nations  when  they  set  up  rights  of  property 
in  fur-seals.  Ninety  years  of  acquiescence  attended  with  no  harm  to 
liritish  people  or  interests,  biit  with  great  benefits  to  both,  is  time 
enough  in  which  to  establish  the  consent  of  Great  Britain  that  live 
seals  resorting  to  Bering  Sea  are  property,  as  much  so  as  dead  ones  are 
that  are  slain  by  British  subjects.  But  the  acquiescence  of  Great 
Britain  is  not  needed  to  establish  the  proj)osition  that  there  is  property 
in  live  seals  and  that  it  exists  ratione  solu 
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THE  TIIITJD  QUESTION  IN  AUriCI^E  1  OF  THE  TIIEATY    SEEMS  TO  HAVE 

BEEN    AVOIDED. 

One  of  the  three  questions  sul)iiiittod  to  arbitratioji  in  Article  I  is  so 
(lepeiulent  for  its  decision  upon  tlu*  (]iiesli(iii  of  ])i-operty  in  fur-seals 
that  it  shoiihl  be  considered  in  connection  witli  it.  It  is  concerning 
"the  rights  of  the  citizens  and  subjects  of  either  country  as  regards 
tlie  taking  of  fur-seal  in  or  resorting  to  said  waters."  The  founda- 
tion of  such  a  right  could  be  none  other  than  a  liglit  of  property  in 
the  seals  when  captured  or  killed  in  nonterritorial  waters — a  right 
acquired  by  the  capture  of  the  seal,  dead  or  alive.  The  final  analysis 
of  this  question  is  whether  a  right  of  property  can  attach  to  a  living 
seal  that  is  found  swimming  in  the  ocean.  This  question  is  nowhere 
presented  in  the  treaty  or  alluded  to  as  a  question  to  be  submitted  to 
the  Arbitrators,  excei)t  in  the  first  article.  It  is  the  postulate  stated 
by  Great  l^ritain  in  these  contentions,  around  which  every  fact  and 
every  principle  of  law  asserted  by  Great  Britain  is  grouped. 

If  British  subjects  have  the  right  of  taking  fur-seals  in,  or  habitually 
resorting  to,  Bering  Sea,  it  makes  little  difleience  what  the  rights  of 
the  United  States  may  be,  for  they  would  amount  to  nothing  prac- 
tically, and,  in  theory,  such  a  right  would  destroy  all  the  grounds 
on  which  the  United  States  could  rest  a  claim  to  the  right  of  protect- 
ing the  seals  outside  the  ordinary  ^^-mile  limit. 

This  question  is  submitted  for  decision  in  such  broad  form  as  to 
include  "the  rights  of  the  citizens  or  subjects  of  either  ccmntry,  as 
regards  the  taking  of  fur-seals  in,  or  habitually  resorting  to  said 
waters." 

The  statutes  of  the  United  States,  following  the  unqualified  asser- 
tions of  Bussia  while  she  was  owner  of  these  islands,  assert  the  owner- 
ship of  the  United  States  in  the  fnrseals  found  in  tlie  Hering  Sea,  and 
base  upon  that  ownership  a  governmental  industry  of  great  value  to 
the  revenues.  Tliey  punish  with  seveiity  any  i)erson  who  destroys 
this  property  or  interferes  with  tlie  agents  or  lessees  of  the  United 
States  in  its  management,  and  they  provide  for  the  lease,  to  their  own 
citizens  under  careful  regulations,  of  the  privilege  of  taking  seals. 

Great  Britain  has  not  assumed  and  could  not  assume  such  a  relation 
as  that  to  the  fur-seals  in,  or  resorting  to,  Bering  Sea,  because  it  can 
not  claim  them  railoue  soli.     It  sets  uj)  no  claim  of  ownership  in  the 
fur-seals,  but  denies  that  ownersliip  in  them  is  possible  until  the  ani 
mals  have  been  captured  or  killed. 
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The  respective  countries  occn]»y,  tlicrcfore,  very  diflVM-cnt  rcliitioiis  to 
tills  subject.  A  (Icchinitioii  of  the  rij^lit  in  i'sivor  of  tin*,  citi/ens  oltlie 
United  States  to  take  fur-seals  in  T>erin;^  Sea,  if  niiule  l)y  tliis  tribnnal, 
is  ii  decliirafion  tliat  the  statnlcs  of  the  I  nitcd  Slates  tli;it  lorhid  such 
takinj?  are  of  no  validity  and  should  be  repealed,  uhiki  tin;  same 
declaration  when  made  in  favor  of  I'.iitish  subjects  is  in  ])erfect  accord 
with  the  laws,  policy,  aiid  contentions  of  that  country. 

This  obvious  ini])e(liment  to  a  decisi(»n  as  to  the  li.uht  of  pehi^ie  seal- 
ing in  Berinj>'  Sea,  under  which  the  i)Ower  of  the  United  States  over  her 
own  citi/ens  Avould  be  called  in  question,  confines  the  in(|uiry  to  the 
simple  proposition  whether  the  United  States  have  a  i)roperty  in  the 
seals  in,  or  habitually  resorting  to  Ueriug  Sea,  and  the  nature  of  that 
property. 

The  crucial  test  of  the  right  of  the  United  States  to  inoperty  in  fur- 
seals  that  resort  to  Bering  Sea,  whether  that  right  implies  a  ])erfect 
ownership  of  the  seals  or  an  interest  in  the  usufruct  of  the  herd  for  the 
support  of  a  legitimate  and  useful  industry,  is  made  by  the  treaty  to 
turn  upon  the  question  whether  British  subje(;ts  have  the  unrestricted 
right  to  take  seals  on  the  high  seas  as  free-swimnring  animals  that  are 
fercG  natiircv.  This,  therefore,  is  the  main  question  in  tlie  case,  and 
draws  within  its  intluence  every  other  question  presented  to  lheTiil)u- 
nal  of  Arbitration,  except  those  questions  that  relate  peculiarly  to 
Bering  Sea,  1  have  already  discussed. 

This  claim  of  right  to  take  fur-seals  on  the  high  seas  is  asserted  as  a 
private  and  personal  riglit  of  every  person  who  goes  ui)on  the  high  seas 
under  a  recognized  national  flag;  and  the  employment  of  the  flag  for 
that  pur[)Ose  is  net  required  to  be  legitimated  by  a  license  to  fish. 

No  government  has  asserted,  or  ever  will  assert,  the  right,  as  a  gov- 
ernment, to  employ  its  sovereign  powers,  or  its  war  fleets,  in  this  busi- 
ness, for  the  ])urpose  of  increasing  its  revenues.  Such  condu(!t  by  a 
government  would  be  regarded  as  a  disreputable  invasion  of  the  high 
seas  for  its  own  aggrandizement  and,  when  it  should  come  in  conflict 
with  the  inteiests  of  the  i)eo])le  of  other  countries,  th(^  inv;ision  wcmld 
be  regarded  as  a  national  ofl'ense. 

The  case  would  l)e  quite  ditTerent  if  the  ])urpose  of  the  gover.'i  nent 
was  to  protect  a  bona  tide  claim  of  ])roi)erty  in  seals,  against  destruc- 
tion. If  in  quest  of  seals  to  which  no  claim  of  property  was  asserted  by 
a  government  it  sluudd  send  out  its  fleets  to  gather  revenue,  or  to 
destroy  such  property,  claimed  by  another  government,  the  necessary 
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result  would  be  a  disturbaupc  of  the  peace  and  ]>robably  a  hostile  col- 
lision. Tlic  case  is  altered  in  degree,  but  not  in  its  nature,  wbeu  a 
government  sustains  and  adopts  the  riglits  of  its  people  to  destroy  a 
property  or  industry  claimed  by  another  nation.  If  such  government 
c<mld  not,  under  the  usage  of  nations  or  just  principles  of  interna- 
tioinil  law,  thus  enrich  its  treasury,  it  is  difficult  to  see  on  what  prin- 
<'il)k'.  it  could  sui)p()rt  its  people  in  such  conduct  for  their  private  gain. 
In  either  case  the  sentiment  of  justice  entertained  by  the  civilized 
nations  would  sustain  the  i)ower  that,  in  good  faith,  claimed  the  right 
to  own  and  protect  the  fur  seals  for  the  benetit  of  the  commerce  of  the 
world,  ratlier  than  tlie  nation  that  denied  the  right  of  property  in 
seals,  until  they  are  captured  and  killed,  and  ilainied  the  right  to  make 
property  of  them  only  by  indiscriminate  and  destructive  slaughter. 

In  this  treaty,  and  in  all  the  diplomatic  contentions  that  have  led  to 
its  conchision,  both  Governments  have  admitted  that  property  in  seals 
maybe  acquired,  protected,  and  jireserved,  at  least  to  the  extent  of 
protecting  and  preserving  them  by  their  concurrent  regulations,  and 
tbey  have  agreed  to  apply  the.^e  conceded  facts  to  certain  seals  that 
habitually  resort  to  the  waters  of  Bering  Sea.  Tliese  questions  are  vir- 
tually reanoved  from  the  tield  of  doubt  or  disputation  by  the  terms 
of  the  treaty  under  which  the  Tribunal  of  Arbitration  is  acting. 

Great  Britain  iu)w  asserts  that  the  property  in  seals  can  be  acquired 
oidy  by  capture,  which,  under  the  practice  of  pelagic  hunting,  as  con- 
ducted by  its  subjects,  means  tliat  such  property  can  be  acquired  ouly 
bj'  killing  the  aninuils. 

The  United  States  asserts  that  property  in  seals  may  be  acquired 
while  they  live,  and  without  actual  capture.  As  to  the  right  of  prop- 
erty in  the  individual  animals,  this  is  the  only  form  of  issue  that  is 
joined  between  the  parties  to  this  treaty. 

As  to  the  proper  protection  and  preservation  of  seal  life  to  which 
the  Governments  are  both  solemnly  pledged  in  this  treaty  (ireat 
Britain  contends  that  taking  them  at  sea  is  a  better  method  than 
taking  them  on  land,  and  is,  therefore,  the  proper  method;  while  the 
United  States  claim  that  the  only  method  of  taking  seals  that  can 
properly  i^rotect  them  is  by  selecting  the  animals  for  slaughter,  and 
that  this  can  be  done  on  the  land  and  can  not  be  done  in  the  water. 
The  killing  of  the  aninials  is  included  iu  each  of  these  contentions  as 
the  ouly  way  in  which  they  can  be  made  useful  to  mankind;  and  the 
iime,i}lacc^  and  method  of  lilliuy  them  that  is  hcst  adajjtcd  to  the  j^rotec- 
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Hon  and  preservation  of  aeah  in  Ihr  class  or  herd  fliiit  liiibitually  resort 
to  tlie  waters  of  Jieriiig  Sea  is  tlie  real  iiujuiry  "coiMi'iniug  the  pres- 
ervation of  the  fur  seal  in,  or  liabitually  resoiting;  to,"  IJciring  Sea  that 
is  submitted  to  tlie  Arbitrators.  All  llic  oilier  questions  ])re.seiit(!(lfor 
consideration  or  deciision  by  the  Arbitr.itors  lelate  alone  to  the  powers 
that  either  Government  may  employ  and  their  Jurisdictional  rij^hts  to 
enforce  their  resj^ective  contentions,  or  that  both  should  emj)loy  con- 
cuirently,  to  i)rotect  and  i)reserve  seal  life,  outside  of  their  territoria 
limits. 

Is  it  true,  as  it  is  asserted  by  the  United  States,  that  property  in 
fur  seals  nniy  be  acquired  while  they  are  alive  and  without  actual 
capture?  That  depends  to  a  i^reat  degree  upon  the  value  of  the  uses 
to  which  they  are  i)ut  aiul  the  certainty  and  regularity  with  which 
they  may  be  subjected  to  those  uses,  and  these  considerations  relate 
to  animals  as  classes,  and  to  their  habits  as  a  class,  and  not  to  the 
peculiarities  of  the  individuals.  Some  individuals  are  frequently  found 
among  aninnils  that  are  everywhere  classed  as  domestic  which  are  as 
wild  and  fierce  (or  timid  as  the  case  may  be)  as  the  wildest  of  animals, 
such  as  horses,  cattle,  sheep,  SAvine,  i)oultry,  and  dogs.  And  some  of 
the  wildest  and  most  ferocious  animals  have  been  so  domesticated  by 
training  as  to  become  harndess,  and  even  serviceable,  or  profitable  in 
a  high  degree,  such  as  hunting  leopards,  hawks,  cormorants,  elephants, 
and  even  bears,  lions,  and  tigers.  But  these  exceptional  instances  of 
domestication  by  training  prove  nothing  as  to  the  general  nature  or 
habits  of  the  classes  of  animals  in  which  they  are  found. 

If  a  class  of  animals  is  valuable  for  the  uses  of  mankind  and  is,  by 
habit,  drawn  within  reach  of  man  periodically,  with  regularity  and 
certainty,  the  nation  that  thus  acquires  a  settled  and  peculiar  power 
of  control  over  it  on  land  may  base  a  legitimate  industry  upon  the  mate- 
rial it  afi'ords,  and  may  declare  the  animals  to  be  its  property.  A 
nation  so  situated  may  certainly  make  such  an  assertion  and  declara- 
tion of  ownership  in  the  entire  class  of  such  animals  as  against  the 
right  of  its  own  people  to  treat  them  as  being  wild  animals  and  res 
niillius,  and  in  that  sense  and  to  that  extent  at  least  it  may  exercise 
ownership  over  them  without  capturing  them.  Animals  that  are  classed 
as  being  domestic,  are  protected  by  a  legal  presumption  of  ownership, 
however  Mild  they,  in  fact,  may  be.  Aniuuils  domesticated  by  train 
ing  are  sheltered  by  the  same  i>resumption  of  law,  until  they  have 
resumed  their  wild  condition. 

W  ild  animals,  called  game,  are  not  protected  by  legal  fictions  but 


by  lofjislative  fiiaotinonts,  Tlioir  i»iot(';ti<)]i,  wlicii  it  is  accorded, 
must  be  bj'  law,  because  it  trenches  upon  the  natural  rights  of  the 
people  to  capture  and  appropriate  them.  The  State  assumes  a  right 
of  public  appropriation,  and  deprives  its  subjects  of  the  right  to 
appropriate  sncli  animals  and  rcu'nlatcs  (»r  prohibits  its  exercise.  If 
the  State  takes  the  further  step  of  decdaring  by  law  that  it  has 
api)roi)riated  these  wild  aninnils  to  the  uses  of  Government  and  that 
its  possession  and  ownership  ase  complete  by  legal  constructicm  and 
without  taking  actual  possession  of  them,  they  become  the  prop- 
erty of  the  State  wherever  those  laws  are  in  force.  Thus  all 
game  laws  are  based  on  the  sovereign  right  to  appropriate  wild 
animals  by  the  state.  This  right  of  government,  for  it  is  siu-li  a 
right,  is  illustrated  in  a  forcible  way  by  laws  gi\  ing  Ixainties  for  the 
<lestruction  of  wolves  and  other  i)redatory  animals.  If  a  man,  for 
reasons  of  his  own,  should  claim  that  he  was,  rationc  soli,  the  owner  of 
a  cave  that  sheltered  wolves  and  therefore  of  the  wolves,  he  could  not 
resist  the  right  of  the  state  to  cause  their  destruction  in  accordance 
Avith  law,  even  in  the  cave  where  they  were  bred  but  left  uncon- 
tined  to  go  forth  at  will  and  maraud  upon  the  pro])erty  of  others. 

The  power  of  the  state  in  such  case  is  not  based  on  its  judicial 
function  of  sn])pressing  nuisance,  but  on  its  ownership,  when  it  chooses 
to  assert  it,  over  wild  animals. 

It  may  be  and,  in  a  general  sense,  it  is  true  that  the  private  owner 
of  the  soil  on  which  a  wild  animal  is  bred  can  only  acquire  actual 
property  in  such  animal  by  its  capture,  but  that  is  far  from  being  true 
as  to  the  sovereign  power  in  a  state.  A  state  that  can  not  dispose  of 
what  is  res  nullius,  within  its  own  jurisdiction,  is  wanting  in  an  essen- 
tial power  of  sovereignty.  It  could  not  otherwise  dispose  of  escheats, 
waifs,  derelicts,  or  forfeitures  that  occur  witlKMit  judicial  ])r()cedure,  as 
many  do  occur.  If  these  propositions  are  true  it  is  un<|uestionable 
that  a  state  mayncrpiire  proi)erty  in  anything  susce])tible  of  ownership 
that  is  res  )iuUius,  found  within  its  jurisdiction,  by  a  simple  declaratictn 
of  law  and  without  taking  it  into  actual  i)ossessi()n.  The  property  so 
acquired  is  the  creature  ol" municipal  liiw. 

The  United  States  has  done  all  that  is  necessary  to  establish  its 
ownership  of  fur-seals  by  municipal  laws  that  are  operative  against 
everybody  within  the  limits  of  their  jurisdiction,  whether  those  limits 
include  all  the  waters  of  Bering  Sea  or  only  the  land  and  waters  with- 
in the  ordinary  3-mile  limit.     Within  those  limits  this  declaration  of 
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Mic  sii|>r<Mii('  l('^isl;itTii(^  osf ainislics  proporfy  it)  fiirsciils  iind  :ippi<i|»ri- 
iitcs  \t  lo  I1m>,  United  States  wliilo  tlio  Koals  are  living  and  witliout  tlio 
necessity  of  e.i])! iiiinji^  tliein.  Wluui  tliis  ])r()i)eity  is  found  outside  tlic 
limits  of  tlie  Jniisdiclion  oftlu'  United  States  tlie  question  arises  for 
tlie  (list  lime  as  lo  liow  far  the  peojilc  of  otlu'i'  eountiies  nnt  Itoiind  lo 
ic^speet  the  title  asserted  by  the  United  States,  As  to  th(!  |)eople  of  tlie 
United  States,  tliey  are  bound  to  resi)eet  this  title  of  their  (Jovernment, 
if  so  re(juired  by  law,  \vherev«,'r  their  allegiance  binds  them,  and  the 
law  does  bind  them  to  res[teet  the  i)roperty  of  the  United  States  wher- 
ever it  may  be  found. 

No  rule,  code,  or  system  of  law,  municipal  or  inteinational,  is  pre- 
scribed or  alluded  to  in  tlie  treaty  as  the  ,i;iude  of  the  tribunal  iu 
determining;'  any  (pu'slion  subinillcd  to  them. 

^J'lieonly  allusion  tliat  is  made  in  the  treaty  to  laws  or  Jurisprudence 
is  that  the  Arbitrators  ^'should  be  jurists  of  distiuj;iiished  rei)utation 
in  their  respective  countries."  This  requirement,  as  well  as  the  nature 
of  the  subject,  questions,  and  points  submitted  to  the  tribunal-for  exam- 
ination, is  a  suHicient  indication  that  where  the  recognized  principles  of 
international  hiw  or  the  nninicipal  laws  of  the  respective  countries' 
I'uiiiish  a  basis  and  guide  to  ascertain  and  admeasure  the  rights  of  the 
resi)e('tive  treaty  powers,  they  shall  be  followed.  J>ut  if  tlrcrc  arc 
not  such  ])recedents  and  enactnuMits  the  <leclaration  of  their  respective 
rights,  outside  the  linnts  of  their  exclusive  jurisdiction,  is  within  the 
competence  of  the  tribunal,  and  also  the  declaration  of  their  duty 
concerning  the  protection  and  preservation  of  the  fur-seals  in  question. 

The  United  States  assert  their  right  of  property  m  the  fur-seal  iu 
question  while  they  are  alive  and  without  the  incident  of  actual  cap- 
ture : 

First,  as  a  right  by  prescrii)tion  derived  from  Russia,  and  acquiesced 
in  by  (Ireat  Britain;  and  their  usefulness  to  the  Govermnent  and  the 
peoi)le. 

^Sccoiidj  as  a  right  establislied  by  hiw  within  its  domain,  that  is  not 
impaire<l  by  the  necessary  and  temporary  absence  of  the  seals  in  search 
of  food,  cither  while  they  are  inhahiting  the  seal  islands,  or  when  they 
retreat  from  them  mi  their  winter  excursions  into  the  Pacific  Ocean; 

Third,  as  a  right  of  property  that  is  the  necessary  result  of  the 
habits  of  the  animals,  and  their  natural  and  compulsory  relation  to  the 
Pribiloff  Islands; 

Fourth,  as  a  right  of  j^roperty  growing  out  of  the  necessity  of  gov- 
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crnmental  control  of  the  fur-seals,  to  prevent  their  destruction,  and  the 
alleged  fact  that  such  control  can  be  efficiently  exercised  only  by  the 
Government  whose  territory  is  occupied  by  them  at  their  birth,  and 
while  tlicy  are  their  proix'rty,  rationc  imjwtentia; 

Fifth,  as  a  right  of  property  based  on  the  fact  that,  with  the  acquies- 
cence of  all  nations,  established  by  the  fact  that  no  objection  or  protest 
was  made  or  adverse  Rction  was  taken  by  any  nation  for  a  period  of 
ninety  years,  an  industry  was  established,  depending  for  its  support 
upon  the  preservation  of  the  stock  of  fur-seals,  which  will  be  destroyed 
if  indiscriminate  pelagic  limiting  is  further  permitted. 

Tliis  is  the  iirst  inleniational  controversy  that  has  arisen  as  to  the 
riglit  of  proi)erty  in  or  protection  of  fur-seals,  and  there  is  no  case,  in 
point,  to  which  reference  can  be  made  as  settling  the  law  of  nations  on 
the  subject.  But  there  is  no  right,  recognized  by  international  law, 
that  is  opposed  by  the  case  of  Great  Britain  to  either  of  these  claims  of 
the  United  States  to  the  ownership  of  the  fur  seals  in  question,  except 
the  right  of  free  fishing  in  the  open  sea.  This  right  is  claimed  for  its 
subjects  by  the  Government  of  Great  Britain,  and  is  made  to  include 
fur-seals,  as  free  swimming  animals, /(?>-rt;  natnrcc. 

The  universal  right  of  free  fishing  in  the  open  sea  is  established  in 
the  custom  of  nations,  Avhich  is  the  law  of  nations,  and  is  not  disjjuted 
by  the  United  States  when  it  is  conducted  in  a  just  and  reasonable 
manner  and  against  fishes  or  animals  that  are  res  nvJlius. 

Tlie  free  right  of  fishing  can  not  be  exercised  to  make  a  lawful  cap- 
ture of  fur-seals  if  they  are  not  wild  animals,  or  if  they  are  animals 
wild  in  tlicir  nature,  but  have  been  lawfully  appropriated  by  a  govern- 
ment and  are  at  large  in  the  ocean  with  the  purpose  of  returning  to 
the  dominion  of  the  owner,  or  under  the  compulsion  of  an  instinctive 
necessity  for  leturning  to  the  dominion  of  the  owner,  which  the  ani- 
mals habitually  and  periodically  obey. 

The  right  claimed  by  Great  Britain  is  in  every  sense  a  right  to  hunt 
and  to  kill  game.  The  seals  arc  never  taken,  as  sometimes  fishes  are, 
for  puri)oses  of  propagation,  but  only  for  their  value  when  they  are 
killed.  The  arts  of  fishing  with  hook  and  line  and  bait  are  never  prac- 
ticed as  to  fur-seals  and  would  be  utterly  without  success.  Catching 
them  with  seines  or  nets  isimjuacticable  as  an  industry  and,  when  prac- 
ticed, only  small  animals  are  captured  and  none  are  taken  alive.  That 
is  only  a  method  of  capturing  them  by  drowning.  The  death  of  the  game 
is  the  only  means  of  capture  at  sea,  and  that  is  conducted  with  the  har- 
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poon  and  tlio  f^nn — dendly  \vt';ii)()iis,  T\n\  Imntrr  ;itt;icks  ovciy  hcjiI 
witliiii  range  of  his  weapons  without  discrimination  or  forbearance.  His 
success  depends  entirely  upon  indiscriminate  attack  and  slaughter,  for 
ho  can  do  no  less  than  that  if  he  hunts  with  any  success.  His  forbear- 
ance, after  he  has  captured  his  game  with  seine  or  liook,  may  release  it 
alive  if  it  is  iound  to  be  under  age  or  size  and  it  will  grow  to  its  full 
size;  but  capture  of  the  fur-seal  in  the  open  sea  is  sure  and  instiint 
death,  and,  as  to  the  herd  or  si)ecies,  it  is  swill  and  inevitable  destruc- 
tion. 

If  this  is  "free  fishing"  it  is  such  fishing  as  no  civilized  nation  would 
tolerate  within  its  own  territory  in  respect  to  any  fish  or  wild  animal 
as  useful  and  as  helpless  as  fur  seals.  No  civilized  nation  that  has 
seal  rookeries  within  its  territory  has  omitted  to  provide  laws  for  their 
protection  against  such  hunting  to  the  full  extent  of  its  i)owers.  The 
indiscriminate  Jdlling  of  fur-seals  is  not,  and  never  will  be,  sanctioned  by 
the  statute  laics  of  any  civilized  country. 

This  right  of  indiscriminate  slaughter  of  fur-seals  on  land  and  sea 
can  only  be  traced,  and,  in  this  case,  has  only  been  traced,  as  to  its 
origin,  to  a  custom  of  the  savage  Indians,  who  were  forced  to  adopt  it 
as  a  means  of  living.  It  is  said  to  have  thus  gained  its  root  in  the  law 
of  nations.  Civilized  nations  that  have  gained  dominion  over  these 
savage  tribes  have  taken  control  of  the  subject  and  have  reversed  these 
laws  of  the  savages  in  their  application  to  their  civilized  subjects,  aiul 
have  forbidden  them  to  enjoy  this  unrestrained  privilege.  But,  in  some 
instances,  they  have  permitted  the  savages  to  continue  the  practice, 
because  it  is  confined  to  short  distances  from  the  shores,  and  is  con- 
ducted with  such  weapons  and  in  such  manner  as  is  not  seriously  det- 
rimental to  the  fur-seal  species.  Moreover,  the  fur-seals  are  a  source 
of  food  supply  and  of  raiment,  to  deprive  them  of  which  would  imperil 
their  existence.  It  is  also  cheaper  to  permit  their  slight  raids  ou  the 
fur-seals  than  it  would  be  to  feed  and  clothe  them. 

Finding  this  right,  of  savage  origin,  thus  forbidden  or  restrained  by 
the  municipal  laws  of  all  nations  interested  in  the  subject,  and  that  the 
uniform  course  and  current  of  public  opinion  of  the  nations  is  directed 
to  this  end  for  the  purpose  of  preserving  the  fur  seal  species,  are  we  to 
conclude,  in  the  absence  of  any  direct  or  conclusive  rule  of  interim- 
tional  law,  that  there  is  a  principle  or  rule  to  be  found  in  the  laws  of 
nations  that  sustains  and  upholds  the  unrestrained  right  as  it  existed 
among  the  savages  to  hunt  or  fish  for  fur-seals  in  the  o])en  sea  in  a 
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\v;iy  and  at  times  and  places  where  tlie  piactiee  insures  the  s[)eedy 
Gestnietion  of  the  species? 

The  international  laAV  is  a  growth,  and  it  is  directed  and  shaped  by 
the  experience  and  the  sedate  Jiidnment  ot  mankind.  In  its  giowtli  it 
has  dis|tl;ieed  nniny  rules  and  di»,nnuis  that  have  i)roven  to  be  impedi- 
UK'nts  to  the  niiiich  ol'  civilization.  Ainoni;  the  most  important  ot'thesu 
concietc  rules  that  have  thus"  been  dethroned  is  that  law  ofnations  which 
gave  to  Ivussia  the  right  to  declare  the.  Seaof  Okhotsk  and  Bering 
(Sea  to  be  closed  seas.  That  was  the  international  law  when  they  were 
disjovcred  and  occupied  liy  that  power.     It  has  since  been  changed. 

liussia,  in  18l'4,  yielded  that  claim  to  the  advancing  growth  ofinter- 
iKitional  law,  but  did  not  yield  to  pelagic  hiintcis  the  right,  in  those 
waters,  to  destroy  In r  seals  indiscriminately.  Knssia  saw  tliat  the 
sentiment  of  the  world,  to  which  she  sniieiidcied  the  right  of  tree 
fishing  and  free  navigation  in  Bering  !Sea,  would  protect  lier  against 
the  then  unmentioned  and  unclaimed  right  of  visiting  destruction  upon 
lier  seal  herds  and  the  industry  they  supi>orted,  ui)on  the  pietense  of 
the  right  of  free  fishing  a(;corded  to  the  United  Statesiind  (iieat  Britnin. 

In  this  formative  and  progressive  growth  of  international  opinion  it 
nniy  well  be  asserted  that  the  right  of  i)elagic  iiunting,  with  itsutteiul- 
ant  right  of  indiscriminate  slaughter  of  fur-seals,  has  lost  the  authority 
of  its  aucient  origin  among  savages  and  is  no  longer  a  concrete  rule 
oi'  princijtle  or  even  a  reputable  dognui  of  inteinational  law,  in  the 
apj)licaiion  that  (Jreat  Britain  niaUes  of  it.  International  law  is  based 
on  the  same  recognized  elements  of  right  government  that  are  at  the 
foundation  of  nearly  all  the  munieipal  laws  of  the  great  civilized 
jjowers.  This  concordance  in  the  elements  and  strnctnie  of  the  two  sys- 
tems of  law  is  established  by  many  rules  that  are  couunon  to  the  munic- 
ipal laws  of  such  nations.  In  none  of  them  is  there  a  clearer  or  more 
distinctly  recogujzed  doctrine  than  that  of  rights  ac(iuired  by  prescrip- 
tion. 

In  the  English  common  law  an  abso'.ute  title  is  acquired  to  any  prop- 
erty after  it  has  been  in  the  open  possession  of  the  occu])ant  and  those 
holding  under  him  ft)r  the  jieriod  of  twenty  years.  This  is  a  rule  of  re- 
pose ad('i)te(l  tor  t  lie  i)eace  of  society.  In  those  features  it  is  even  more 
useful  between  nations  than  it  is  between  individuals.  So  ])otent  is  this 
rule  that  the  courts  of  both  countries  have  uniforndy  declared  that  any 
grant,  will,  deed,  or  statute,  will  be  conclusively  presumed  to  exist,  that 
is  necessary  to  support  the  title  of  the  party  who  has  held  uninterrupted 
possession  for  twenty  years. 
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No  jiisT  reason  ("III  be  sl;il<'(I  why  lliis  wliolcsomc  iiilc,  loiindcd  in 
tlie  public'  policy  of  both  coinil  i  ics,  slionld  iiol  iipply  lo  I  lie  inlcnml  ion  a  I 
rij^lits  in  cinitrovcasy  between  ilieni,  and  sinnild  not  ineliide,  e.very 
interest  in  any  property,  iinlnstry,  oi-  piiv  il«';:;'e  liiat  has  been,  lor  tlie 
period  of  pieseription,  in  the  exclusive,  control  and  enjoyincnt  ol"  the 
claimant.  'i'heoi)[)(>sinj;'  rii;hts,  \vliatev(;r  they  may  be,  ai«',  lost  under  a 
conclusive  presnniption  of  a  sii[»(;iior  title  in  the  actual  occiipanl. 

Fonnoi-elhanse\('ntyyears(Jreatljritainstoodby  and  fully  understood 
that  K'ussia  had  the  exclusive  usufruct  of  the  Alaskan  seal  herd  and 
the  exclusive  control  o\er  theiii  without  inakiii.^  any  (piestioii  of  tiiat 
right.  If  the  property  had  l)een  an  island  in  the  sea,  to  which  (Ireat 
Britain  had  the  actual  prior  ri,i;lit  by  discovery  and  occupation,  her 
title  would  have  been  lost  if  she  had  siilVered  llussia  to  occupy,  claim, 
and  hold  the  island  lor  twenty  years  under  an  open  and  uniiitcr- 
iu[)ted  possession. 

The  theater  on  whicli  these  conflicting-  rights  are  enfon^ed  has  much 
to  do  with  the  limitations  and  restrictions  under  whiidi  they  are  to  be 
exercised,  if  the  animals  are  fercc  naturw  and  are  so  classed  by  this 
tribunal.  If  such  animals  leave  the  laiul  on  which  they  were  raised, 
and  are  found  and  killed  on  the  land  of  another,  they  belong  to  him  on 
whose  land  they  are  killed,  because  they  are  presumed  to  have  escaped 
to  a  new  place  of  habitation,  and  the  owner  of  that  place  takes  them 
ratione  noli,  as  if  they  had  been  born  and  raised  on  his  land.  But  if 
they  are  killed  on  the  highway  they  are  the  property  of  him  on  whose 
land  they  were  born  and  raised,  unless  they  are  shown  to  have  escaped 
from  his  land  in  quest  of  their  former  freedom  or  under  the  wild 
instinct  of  going  at  large,  free  from  man's  control. 

If  seals  are  made  property  by  the  laws  of  the  United  States,  and  are 
found  on  the  ocean  traveling  in  search  of  food,  the  owner  has  the 
right  to  be  there  and  to  take  care  of  them.  If  his  ])re.sence  is  not  nec- 
essary, because  it  is  useless  for  the  purpose  of  protecting  them,  and  if 
they  are  identified  as  the  seals  that  habitually  resort  to  the  Pribilof 
Islands  by  their  being  found  in  the  eastern  part  of  the  ocean,  the 
law  regards  the  animals  as  being  in  the  constructive  possession  of 
the  owner.  Upon  this  rule  of  constructive  i)ossession  the  security  of 
all  commerce  and  all  personal  chattels  most  largely  depends.  It  is  an 
all-pervading  element  of  pro])erty.  Possession  of  a  bill  of  lading,  or 
even  an  oral  contract  for  freighting  carries  with  it  the  possession  of  a 
ship's  cargo  of  fur-seal  skius  that  the  owner  has  never  seen,  and  attends 
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them  around  tlic  cartli.  on  land  and  sea.  All  he  is  required  to  do  to  make 
his  possession  complete  is  to  identify  his  property  in  any  way  he  can. 
And,  so,  if  the  United  States  own  the  fur-seals  before  they  cross  the  3-mile 
limit,  and  have  a  constructive  legal  possession  of  them  up  to  that  line, 
and  if  the  seals  are,  for  instance,  nursing  mothers  going  after  food  to 
nurture  their  pups  on  shore,  with  a  fixed  purpose  of  returning  to  it, 
the  constructive  possession  of  the  animals  is  secured  to  the  United 
States  alter  they  cross  the  3-mile  limit.  Without  this  there  could 
be  no  security  for  prox)erty  in  animals  wlien  they  are  not  on  the  own- 
er's land,  even  when  they  are  within  his  view  and  he  is  guarding  them 
in  the  best  way  he  can. 

If  the  seals  are  wild  animals  belonging  to  the  United  States  by  tlie 
declaration  of  positive  law,  or  ratione  soli,  or  ratione  impotentia,  or  by 
actual  capture,  and  if  this  property  is  not  lost  when  the  animal  goes 
into  the  ocean  for  food  or  pleasure,  with  the  intent  to  return,  or  under 
an  instinct  that  dominates  its  movements  and  leaves  it  without  an 
option  as  to  returning,  one  who  captures  it  when  thus  atlarge  deprives 
the  United  States  of  their  property.  If  the  captor  is  a  citizen  of  the 
United  States  he  is  guilty  of  the  double  wrong  of  breaking  the  pre- 
serve of  the  United  States,  which  is  closed  as  to  him,  and  <»1'  taking  its 
property.  That  is  poaching.  If  the  captor  is  a  British  subject  he 
commits  a  trespass  on  the  property  of  the  United  States,  because  he 
found  it  at  a  place  in  the  open  sea  to  which  it  went  lawfully  and 
where  it  was  constructively  in  the  lawful  x^osscssion  of  the  United 
States. 

The  case  niight  be  different,  would  be  different  under  the  English 
common  law,  if  the  seal,  being  a  wild  animal,  should  enter  within 
British  territorial  limits  and  there  be  slain  or  captured.  In  that  case 
the  possession  would  change  so  as  to  give  the  right  of  property,  ratione 
soli  to  that  Government,  and  that  right,  or  that  hiwful  power  over  the 
animal  would  continue  while  it  remained  on  British  territory.  But  this 
is  the  only  instance  in  which  the  United  States  would  lose  its  right  of 
property  in  the  Alaskan  fur-seal,  born  on  its  soil,  while  the  animus 
revertendi  continued  to  control  its  movements  in  its  visits  to  the  ocean. 

The  indetinite  right  of])rivate  fishing  in  the  open  sea,  in  favor  of  an 
individual,  is  U)0  slight  and  ill-founded  to  overcome  the  right  of  i>rop- 
erty  in  a  nation  that  is  trying  to  prevent  the  pelagic  hunter  from 
destroying  a  great  production  of  commercial  value,  a  source  of  revenue, 
and  an  instruoieutality  of  government.    Kot  that  the  jKoporty  rights 
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or  lawful  privil('jj<^'s  of  iuiy  m:i II  ;irc  less  siUMcd  tlian  tliose  of  a  .Stato, 
but  government  ini[)lies  tlic,  subordination  of  private  rigiits,  in  a  immk'-s- 
saiy  (lo^^reo,  to  the  ;H(}n('ial  wcllare,  and  this  is  tlie  (ii'st  vicnv  of  all 
riglits  taken  by  international  law.  It  is  on  this  i)rin(!i[)lu  that  these 
two  Governments  have,  in  this  treaty,  substituted  their  international 
rights  and  powers  as  sovereigns  over  their  people,  and  all  their  ri;;hts 
resi)e(;ting  fur  seals,  and  over  the  seals  and  the  rookeries,  islands, 
waters,  and  their  lessees,  and  compel  them  all  to  yield  to  aruleof  inter- 
national law,  that  the  sovereign  nations  alone  can  deal  with  the  inter- 
national rights  of  their  people.  If  they  should  extend  theexisting?«f;r/«s 
Vivendi  ))er[)etually,  no  citizen  of  either  country  could  be  heard  to  make 
complaint  that  his  private  rights  had  been  thus  destroyed,  or  that  they 
were  protected  by  any  law  that  could  save  them  from  the  power  of  their 
own  government. 

If  all  the  facts  presented  in  this  case  establish  that  seals  arc  property 
to  be  classed  as  domestic  or  domesticated  animals,  the  claim  of  the 
right  to  hunt  and  destroy  them  anywhere  against  the  consent  of  the 
owner  is  without  foundation.  If  cattle  on  the  boundary  line  of 
Canada,  where  they  are  grazed  in  vast  herds,  and  are  almost  as  wild 
as  buffalo,  should  wander  across  the  border  of  the  United  States,  that 
(lovernment  could  not  seize  them  without  a  violation  of  international 
law.  The  case  would  be  stronger  under  that  law  if  the  cattle  were 
owned  by  tlie  Government  of  Canada,  or  Great  Britain.  The  right  of 
property,  rutione  soli,  would  not  accrue  to  the  United  States,  for  the 
reason  that  they  are  domestic  animals  in  their  universal  classification, 
and  that  fa('t  is  notice  to  the  world  that  they  are  the  property  of  some- 
body, and  are  not  res  nullius. 

Whether  fur-seals  are  fishes,  or  domestic  animals,  or  wild  animals,  is 
to  be  determined,  first,  by  the  question  wlietlier  the  most  essential  facts 
of  their  existence  occur  during  the  period  of  their  lives,  on  the  land.  It 
is  possible  to  nurture  tlieni  on  land,  by  using  proper  appliances  and 
food,  and  they  can  thus  be  made  to  increase  in  numbers,  but  that  pos- 
sibility only  proves  that  they  are  not  lishes.  This  is  demonstrated  in 
Paris  and  London,  and  elsewhere,  bj'  daily  experience.  It  is  not  pos- 
sible that  a  seal  can  be  b<^rn  and  reared  in  the  sea.  It  is,  therefore,  to 
be  classed  as  a  laud  animal,  as  its  creation  and  birth  can  only  occur 
on  land,  and  these  facts  are  essential  to  the  existence  of  this  animal. 

A  singular  faculty  of  the  male  seals,  at  least,  of  living  for  months 
on  land  without  taking  food,  showstLat  they  may  be  kept  out  of  the  sea 
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for  mie-tliird.  :if  least,  of  tlioir  lives,  without  injury  to  tl)Oin.  If  dur- 
ing that  i)eriod  they  wcie  .sufiicieiitly  fed,  there  seems  to  be  no  reason 
to  sni)i)ose  thatii  visit  to  tlie  sea  eould  not  be  entirely  dispensed  with. 
Indeed,  this  is  done  in  menageries  that  travel  inland,  w heie  tar-seals  are 
kept  for  years  in  good  (1)^111  ion  without  onee  enteiing  the  sea.  "While 
the  sea  is  the  place  where  their  food  is  sought  and  found,  it  is  no  more 
the  exclusive  liaunt  for  such  ])urposes  than  the  wild  mountains  and 
l)lains  in  America  are  for  the  nurture  of  cattle,  and  sheep,  or  swine, 
or  turkeys,  or  than  tlie  o\)vm  Avaters  of  the  sea  are  fur  the  nurture  of 
ducks  and  geese  that  are  classed  as  domestic  animals.  It  can  not 
be  the  food  or  feeding  grounds  that  distinguish  between  animals  as 
land  or  sea  animals,  or  as  being  wild  or  tame. 

In  the  ease  of  all  these  animals  the  essential  and  controlling  fact  as 
to  their  classiiication  as  land  animals  or  as  lishes  is  that  they  can  only 
have  birth  on  the  land,  and  are  not  lishes  either  in  form,  structure, 
instincts,  habits,  or  the  necessities  of  existence.  They  can  not  breathe 
beneath  the  water. 

If  tliey  are  essentially  land  animals  the  question  of  their  domesticity 
is  a  verj^  simple  one.  That  fact  dei)ends  u])on  their  usefulness  to  man, 
their  inability  to  escape  from  his  control,  and  the  certainty  and  regu- 
larity of  the  forces  that  oi)erate  to  subject  them  to  his  absolute  dis- 
])Osal.  In  these  respects  the  seal  lias  an  adaptation  and  fitness  for 
domestic  use  that  is  not  so  obvious  and  so  certain  and  easj^  of  contnd 
in  any  other  animals.  Domestication  of  other  animals  that  are  allowed 
freedom  to  come  or  go  at  jjleasure  dej)ends,  in  a  large  jneasure,  on  their 
consent.  In  the  case  of  the  fur-seal,  the  nature  of  the  animal  and  the 
coiulitions  of  its  existence  through  a  series  of  years,  and  also  of  its 
imncase,  comjicl  it  periodically  and  with  certainty  to  submit  itself  to 
the  ])ower  of  those  who  own  and  occui)y  two  small  islands  in  Jeering  Sea. 
A  similar  climate,  similar  shores  and  coasts,  and  the  same  food  have 
foi-  juany  ages  invited  them  to  select  other  homes  on  the  islands  and 
shores  of  the  same  sea.  They  liave  never  done  so,  and  there  is  no 
ground  for  the  conjecture  that  they  ever  will.  The  I'libilof  Islands  bear 
the  marks  of  a  long-continued  residence  of  the  seals  in  vast  numbers 
upon  their  shores.  The  rough  rocks  are  worn  smooth  from  their  haul- 
ing Over  them.  "What  are  called  the  parade  grounds  of  the  hollus- 
chickie  are  described  as  being  large  areas  of  saiuly  soil  worn  and  com- 
pacted to  the  smoothness  of  a  floor.  The  carpet  of  fur  and  hair  felted 
together  in  the  interstices  of  the  rocks  and  in  the  sand  could  only  have 
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been  produced  l»y  itiany  years  of  Nheddiiij;  scnsonH  in  uliicli  it  was 
deposited.  In  all  (lie  close  oxaminatioiis  tliat  liave,  Ix-cn  made  by 
many  observers  and  experts  sent  to  tlie  coasts  and  islands  oC  Bci  lug 
Sea  and  to  the  south  and  east  of  it,  alonj?  tlie  shores  and  islands  of 
the  Aleulian  chain  and  the  coast  oC  the  North  American  continent, 
not  a  si,iiii  or  trjici^  of  aii\'  rook<'ry  oi- lianlin;;^r(Mind  has  been  found 
except  u[)on  the  two  islands  of  St.  George  and  St.  Paul.  Neither  the 
evidence  nor  any  rational  d(Hluction  from  it  conveys  the  least  conjec- 
ture that  they  ever  had  any  other  honu'. 

No  two  distinct  classes  of  animals  have  hccn  or  can  he  domesticated 
by  the  same  means.  Sonu>  have  the  social  instinct  strongly  developed, 
as  dogs,  horses,  cattle,  and  sheep.  Others  are  simply  obedient  to 
superior  power  and  skill,  as  the  e]ei>hant,  ass,  buflalo,  llama,  and 
reindeer.  Others  are  domesticated  through  tlieir  greed  for  food  and 
need  of  protection,  as  swine  and  poultry.  Others  do  not  look  to  man 
for  any  of  these  means  of  control  or  for  food,  as  the  fur  seals.  Yet,  in 
this  lowest  condition  of  the  poMer  of  enforcing  or  inducing  domestica- 
tion by  the  art  of  man,  the  result  of  domestication — the  dominion  of 
mini  over  tlieni — is  the  most  certain'  and  the  easiest  of  enforcement. 
J^'illing  the  most  exact  requirements  of  donu'stication,  as  to  their  sub- 
jection to  the  will  of  man,  no  reason  exists  why  they  should  not  be 
classed  as  domestic  animals.  In  the  legislation  of  the  United  States, 
liUssia,  Japan,  Chile,  and  the  British  colonics,  where  fur-seals  go 
ashore  to  breed  and  to  shed  their  coats  of  hair  and  fur,  the  utmost  pos- 
sible protection  is  given  them  that  can  be  efiectcd  bj'  municipal  law. 

These  acts  of  protection  assume  the  rightful  and  full  control  of  the 
animals,  within  these  respective  jurisdictions,  disregarding  all  claims 
ot  citizens  or  subjects  to  rights  of  property  in  the  animals,  or  rights 
of  chase  for  the  purpose  of  converting  them  into  property.  These 
acts  go  further  and  forbid  hunting  on  laud  and  sea  during  certain 
seasons,  and  in  certain  areas  of  the  ocoan,  and  the  seals  are  appro- 
priated by  these  Ciovernments  for  revenue  j)urposes  through  leases 
and  licenses,  for  which  a  tax  is  yaid.  And  even  these  privileges  are 
confined  only  to  the  citizens  of  the  respective  countries  and  colonies. 

In  the  British  system  of  fur-seal  protection,  the  only  country 
omitted  Irom  the  list  of  colonies  where  seals  are  found  is  Canada. 
It  has  no  coasts  or  islands  on  which  fur-seals  habitually  land,  and 
has,  therefore,  no  interest  in  any  rookery  that  requires  protection. 
Canada  lays  broadside  on  the  raeilic  Ocean,  near  to  the  highway  of 
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the  fur-seals  in  tlieir  annual  niigiations  in  search  of  food,  and  causes 
them  to  be  waylaid  whvu  they  are  bearing  the  future  product,  on  which 
the  preservation  of  the  species  depends,  to  that  idace  wliere,  for  all 
time,  so  far  as  we  know,  they  have  gone  to  beget,  deliver,  and  nurture 
tlieir  olfspring.  It  has  also  a  location  near  to  the  narrow  passes 
through  which  these  seals  must  i)ass  on  their  journey  to  and  from  the 
Pribilof  Islands.  There  they  are  waylaid  and  captured  without  dis- 
crimination as  to  age  or  sex  and  while  they  are  at  the  absolute  mercy 
of  the  hunters.  They  can  easily  concentrate  there,  in  the  open  ocean, 
with  vessels  enough  to  exterminate  the  si)ecies  by  an  ambuscade  that 
the  seals  can  not  possibly  avoid. 

If  Canada  shares  the  zeal  for  the  i^reservatiou  of  the  fur  seal  species 
professed  by  Great  Britain  in  her  correspondence  with  Kussia  and  the 
United  States,  and  should  exhibit  practically  her  concurrence  in  the 
legislation  of  all  the  other  British  colonies  that  are  directly  interested 
infur-seals,  she  would  tindample  opportunity  to  legislate  for  their  i)rotec- 
tion.  The  earliest  practice  of  pelagic  sealing  in  the  waters  of  the  North 
Pacific  of  which  anything  is  definitely  known,  was  conducted  by  Indians 
in  the  Straits  of  San  Juan  de  Fuca,  one-half  of  which  ocean  highway 
belongs  to  Canada  under  a  treaty  with  the  United  States.  Pelagic 
hunting  is  still  conducted  in  these  straits;  and  it  is  from  those  waters 
that  nearly  every  sealing  vessel  is  fitted  out.  It  is  there  that  the  protec- 
tion of  the  British  flag  is  aflbrded  to  citizens  of  the  United  States  to 
shelter  them  in  violating  the  laws  and  public  policy  of  their  own  coun- 
try. It  is  in  those  waters  that  the  pelagic  catch  of  seal  skins  are  assem- 
bled and  sent  to  market.  The  hunting  of  fur-seals  on  the  ocean  at  the 
passes  into  Bering  Sea,  and  in  that  sea  and  in  Russian  and  Japanese 
waters,  is  a  great  leading  industry  of  the  inhabitants  of  Vancouver 
Island.  If  the  Pacific  iiorts  of  the  British  possessions  in  America  were 
closed  to  such  traffic  the  seal  herds  would  scarcely  need  other  protection. 

With  all  these  opportunities,  Canada  takes  no  part  in  any  legislation 
for  protecting  fur-seals  in  the  Pacific  Ocean  and  is  wholly  out  of  sym- 
pathy with  the  i^rofessions  of  Great  Britain  of  favor  for  these  just  and 
high  purposes.  Canada  seems  to  have  no  respect  for  the  opinion 
expressed  in  the  legislation  of  other  countries,  and  especially  by  all 
British  provinces  interested  in  the  preservation  of  fur-seals;  but,  to 
maintain  its  hold  on  the  seal  herds,  it  urges  Great  Britain  to  insist  that 
her  people  have  the  right,  under  the  pretext  of  fishing,  to  appropriate 
to  themselves  any  iur-seals  found  in  the  sea. 
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Great  T>rit:iiii,  for  ])()liLicjil  reasons,  iipplies,  th<'.  doctrines  of  prolec- 
tioii  of  fur-seals  to  all  her  other  colonies,  and  quotes  from  the  interna- 
tional law  the  establislicMl  ri^lit  of  "free  fishing"  in  Jnstidcation  of 
Canada  for  a  practice  tiiat  will  result  in  the  wli(»lesale  destruction  of 
the  species.  AVhile  such  contentions  arc  insisted  upon  by  this  {^reat 
power,  it  would  be  only  injurious  to  the  honest  portion  of  the  people  of 
the  United  States  lor  Conj»ress  to  enact  laws  to  punish  pelaj;ic  liuntiri<^ 
on  the  Pacific  Ocean.  Sucli  laws  would  only  cause  a  repetition  of  tlje 
practice  on  the  ocean  that  was  rife  in  Berinj^  »Sea  before  the  modus 
vivouli  of  IHOl  was  established — that  is  to  say,  it  would  invite  dishonest 
aTid  unpatriotic  citizens  of  the  United  States  to  seek  the  shelter  of  the 
British  Hag;,  while  in  its  name  and  under  its  power  they  would  defraud 
and  dishonor  their  own  country.  It  was  not  until  Beriuf;-  Sea  was 
closed,  partially,  to  p('l;ii;i<;  iiuntiugof  fur-s(>ii!s  in  1801  and  1S!)2  that  this 
new  source  of  danger  to  the  seal  herd  was  understood  or  appreciated. 
The  results  of  dosing  Bering  Sea  to  pelagic  sealing  caused  sealers 
from  Canada  and  the  United  States  to  concentrate  their  grently 
increased  forces  in  hunting  the  herd  on  tlie  Pacific  and  in  intercepting 
them  in  the  Aleutian  passes.  This  was  not  known  until  after  the 
treaty  of  February  29,  1892.  This  is  a  new  and  dangerous  condition 
which  the  treaty  exj^ressly  included  in  the  purview  of  the  powers  of  the 
Tribunal  of  Arbitration.  It  was  in  the  last  days  of  the  negotiation  that 
this  ini[)ortant  phase  of  the  case  was  brought  to  notice  and  provided 
for. 

The  question  as  to  the  justification  of  this  plan  of  "fishing,"  if  it  is 
fishing,  is  as  new  in  international  law  as  the  occasion  that  gave  rise  to 
it.  If  it  is  "fishing,"  the  method  of  it  is  new,  and  was  wholly  unknown 
when  the  right  of  fishing  anywhere  in  the  open  sea  was  recognized  in 
the  law  of  nations.  If  the  right  now  claimed  to  be  lawful  under  this 
new  method  is  a  total  departure  from  fishing,  as  it  was  practiced  when 
the  right  to  fish  was  established,  and  is  fatally  destructive  of  the  si)e- 
cies  of  "fish"  against  which  it  is  employed,  there  is  no  warrant  for 
saying  that  it  is  sanctioned  by  international  law. 

The  abuses  to  which  this  practice  must  lead,  as  already  developed  in 
two  years  of  experience,  show  that  the  claim  set  up  by  Canada  of  a 
right  to  "fish"  for  fur-seal  with  fleets  of  vessels  and  boats,  armed  with 
shotguns  and  prepared  cartridges,  and  to  kill  them  indiscriminately, 
has  but  one  element  of  the  established  right  of  free  fishing,  namely, 
that  it  is  conducted  on  the  high  seas.    Fishing  with  sliots'iiiis    n  the 
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ocean  is  now.  It  is  an  innovation  that  destroys  the  subject  to  which 
it  appUes.  If  this  is  a  right  which  the  international  law  must  recog- 
nize, although  it  is  almost  universally  denouneed  by  numicipal  law,  it 
must  be  limited  to  a  reasonable  use,  as  all  privileges  are  limited.  As 
it  is  practiced  by  ])elagic  sealers  at  this  day  it  receives  the  condemna- 
tion of  international  law,  because  it  sacrilices  and  destroys  the  benefits 
of  the  seal  herds  to  the  commerce  of  the  world  and  imposes  on  the 
United  States  very  serious  burdens  in  iireserving  tlie  seals  for  the 
private  advantage  of  persons  engaged  in  an  organized  hunt,  while 
denying  the  right  of  her  own  citizens  to  take  them. 

The  United  States  must  protect  the  seals  against  her  own  people  or 
else  they  will  be  speedily  destroyed.  If  in  doing  this  all  her  care  and 
expense  are  turned  to  naught  by  a  rule  of  international  law,  she  can 
only  abandon  the  seals  to  their  fate,  let  the  islands  become  barren 
of  all  value,  and  console  heiself  with  the  reflection  that  her  sacrifice 
adds  a  power  to  the  international  law  that  is  more  authoritative  than 
the  judgment  of  all  the  nations  of  the  earth,  except  Canada. 

It  is  a  new  and  very  dangerous  phase  of  the  rights  of  fishermen  that 
they  can  lawfnlly  combine  to  destroy  fish  and  use  the  agencies  that 
are  necessarily  destructive  of  a  given  species  of  fish  under  the  pro- 
tection of  international  law.  It  is  still  more  dangerous  if  they  can 
lawfully  waylay  the  fish  at  nanow  i)assages  between  islands  and 
destroy  them  as  they  approach  the  shores  and  bays  of  a  neighboring 
nation,  and  yet  more  dangerous  if  they  can  lawfully  form  a  cordon  of 
vessels,  with  great  numbers  of  men  armed  with  shotguns,  just  outside 
the  3-niile  limit,  and  can  kill  seals  that  are  fice  l)reathing  as  well  as 
free-swimming  animals,  m  henever  they  rise  to  the  snrfacefor  air  and  come 
in  range  of  their  guns,  while  they  are  passing  to  and  Iro  in  search  of  sus- 
tenance for  themselves  and  their  oflsi)riiig.  Yet  all  these  combinations 
and  practices  are  lawful,  if  the  right  of  pelagic  hunting  of  fur-seals  is 
the  same — no  more  and  no  less — with  the  right  of  fishing  in  the  high 
seas. 

It  is  not  surprising,  in  view  of  such  seiious  results  as  would  follow 
the  practice  of  ]ielagic  sealing,  and  have  already  resulted  from  it, 
where  it  is  placed  on  the  same  footing  with  the  right  of  fishing  in  the 
open  sea,  that  the  power  to  ordain  concurrent  regulations  for  its  con- 
trol, or  prohibition,  was  given  to  a  Tribunal  of  Arbitration. 

It  is  only  by  regulations,  and  not  by  advice,  or  by  the  statement  of 
the  principles  of  law  that  govern  the  case,  that  these  matters  (;an  be 
settled. 
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Tlic  conclusions  I  liiivo  rcaclicd  arc: 

1.  Tlijit  tlic  IJnilod  States  liavc;  a  inojicily  in  tlio  seals  in  and  lialtit- 
ually  rcsortinf;'  to  tlicir  islands  in  Hciiiij;  Sea. 

2.  Thtit  this  pro[)crty  is  in  tli<'.  lawful  j)osscssioii  and  C(jntrol  of  the 
United  States  wIk^u  it  is  found  on  their  islands,  or  within  the  limits  of 
their  territoiial  jniisdicdon,  and  they  have  the  exclusive  jurisdiction 
to  ])rote(;t  and  ])reserve  them  within  those  limits. 

3.  That  this  i)roperty  is  also  in  the  lawful  i)<)ssession  of  the  United 
States  when  the  seals  are  found  in  the  open  ocean  and,  in  such  waters, 
they  have  such  ri<;lits  of  jurisdiction  over  tliese  fur-seals  as  anyowner 
of  land  aninnils  would  have  over  domestic;  or  domesticated  animals, 
when  found  on  the  public  hi'^hways. 

4.  That,  as  a  sovereij^n  powei-,  the  United  States  may  punish  its 
citizens  for  ai)]>ro])riatin<;-  or  destroying;'  its  proi)erty  on  tlu^  high  seas; 
but  they  can  exercise  no  higher  powers  over  pioperty  so  situated,  when 
it  is  being  approi)riated  or  destroyed  by  the  citizens  of  other  countries, 
thau  a  private  owner  could  exert  under  like  circumstances. 


IN  THE  DISCUSSION  OF  THE  GENERAL  Srr.JECT  OF  THE  AWARD  TO  "HE 
RENDERED  BY  THE  TRIBUNAL,  AS  TO  WHICH  LORD  IIANNEN  SUB- 
MITTED A  FORM  OF  AWARD,  SENATOR  MORGAN  SUBMITTED  THE 
FOLLOWING  REMARKS : 

I  supposed  that  tlie  debate  on  the  qnostioiis  arising  under  the 
treaty  had  been  closed,  and  that  the  members  of  the  tribunal  would 
now  deliver  their  oi)iuious,  seriatim,  in  the  order  agreed  upon.  But  Lord 
Hannen  has  made  some  criticisms  on  the  attitude  of  the  United  States 
and  the  arguments  of  its  counsel,  that  seem  to  open  up  the  discussion 
of  the  whole  subject,  and  I  mu>?t  not  allow  them  to  pass  without  notice. 

As  I  have  had  occasion  several  times  to  remark,  during  the  progress 
of  the  discussion  before  the  tribunal,  this  is  not  a  litigation  between 
the  United  States  aud  Great  Britain  in  which  a  judgment  can  be  ren- 
dered by  this  tribunal  in  favor  of  one  party  and  against  the  other  for 
a  right  asi^erted,  or  for  property  or  damages  which  one  party  must 
gain  and  the  other  must  lose. 

The  treaty,  wiiich  is  a  law  to  the  tribunal,  provides  that  each  party, 
at  a  certain  time,  shall  deliver  its  printed  case  to  the  arbitrators,  and 
to  the  jjgent  of  the  other  party,  in  which  its  claims  shall  be  fully  stated. 
Thus  two  indei)endent  cases  are  required  to  be  stated  and  submitted 
for  decision.  This  was  done,  and  when  it  was  done,  the  uttitude  of  the 
two  Governments,  as  to  the  claims  they  respectively  submitted,  was 
fixed  and  determined.  This  requirement  was  not  observed  by  Great 
Britain,  but  other  evidence  not  presented  and  submitted  either  in  its 
case  or  counter  case,  was  offered  during  the  progress  of  the  oral  argu- 
ment and  was  received  and  considered  by  the  tribunal. 

I  i)isist  that  these  proceedings  do  not  comprise  one  case,  but  sepa- 
rate cases.  They  are  to  be  heard  together,  but  they  are  not  cross 
actions,  neither  arc  they  consolidated  actions,  as  is  sometimes  the 
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case,  under  the  orders  of  a  eourt  liaviiicj  j)loii;iry  j)owers.  Tin's  tribu- 
nal lias  no  sneli  powcis,  l)ii(,  must  decide  each  case,  as  it  is  stated 
and  subniKtcd,  upon  its  merits. 

The  simplest  analysis  of  the  (;ases,  to  whicli  all  (jther  questions  arc 
merely  incidental,  is  this:  that  (heat  Britain  claims  for  its  subjects  the 
unlimited,  unrestricted,  and  uiuiiuililicd  lij^lil  of  huntin;;-  and  killin;:^ 
fur  seals  of  all  ages,  sexes,  and  con<liti()ns  at  any  jjlace  in  Jiering  Hea 
and  in  the  North  Pacific  Ocean,  that  is  outside  the  ordinary  territorial 
limit  of  3  miles  from  the  islands  and  coasts  of  the  United  States.  That 
is  the  entire  claim  of  Great  IJritain,  as  it  is  submitted  to  this  tribunal 
in  the  British  case. 

The  United  States  claim  tlie  ownership  of  the  fur-seals  that  are  in, 
or  that  habitually  resort  to  Bering-  Sea,  and  the  right  to  ])rotect 
them  wlierever  they  are  found,  outside  the  territorial  liniits  of  (Jreat 
Britain.  The  tribunal  should,  in  my  opinion,  have  taken  u])  these  cases 
separately  and  have  decided  them,  giving  due  consideration  to  the  ob- 
jecitions  raised  in  the  counter  case  of  either  party  to  the  case  of  the  other 
party.  The  decision  of  the  rights  claimed  in  either  case,  does  not,  nec- 
essarily, dispose  of  the  rights  that  are  claimed  in  the  case  of  the  other 
party.  A  decisiou  that  the  United  States  has  the  ownership  of  the  seals 
or  the  herd  of  seals  does  not  affirm  its  power  to  extend  its  statutes  into 
the  Pacific  Ocean  and  enforce  them  there  against  the  subjects  of  Great 
Britain  in  any  and  every  case  of  trespass  upon  that  property  that  may 
occur,  or  may  have  occurred,  even  recently  and  ui)On  hot  pursuit  of  the 
oifender. 

Neitlier  would  a  decision  to  the  contrary  entitle  the  subjects  of  Great 
Britain, or  of  the  United  States,  to  hunt  fur  seals.up  to  the  bordersof  the 
Pribilof  Islands,  in  such  force,  and  by  such  methods  as  would  seri- 
ously endanger,  disturb,  or  threaten  the  industry  and  the  revenue 
system  that  the  United  States  has  established  there  for  the  puii)ose 
of  maintaining  government  on  tlie  islands  and  of  encouraging  the 
uatives" there  in  earning  a  sup[)oi  t  and  in  raising  themselves  to  better 
conditions. 

It  is  claimed  here,  as  it  was  claimed  in  the  arguments  of  counsel  for 
Great  Britain,  that  the  right  of  pelagic  sealing  exists,  as  to  fur  seals, 
under  the  international  law,  in  favor  of  the  subjects  of  Great  J3ritain, 
and  also  in  favor  of  the  citizens  of  the  United  States,  without  any  restric- 
tions whatever.  That  no  conditions  of  time,  or  manner  of  hunting  the 
seals,  or  as  to  the  age,  sex,  or  other  condition  of  the  animals,  or  as  to  the 
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numbers  eiij^aj^od  in  Imntinj;  tlicm,  or  tli;it  tlioir  i>iiipose  is  to  destroy 
t.lieni,  or  that  their  iiiiplcinciits  of  wurlare  arc  most  deadly,  can  operate 
to  eoiitrol  the  pehijiie  sealer  outside  the  limits  of  teiritorial   waters. 

This  view  of  their  ri;;hts  is  not  disposed  of  by  deciding;-  that  the  United 
States  either  has  or  has  not  the  right  to  protect  the  fur  seals,  but  that 
question  is  jiertinent  in  considering  whether,  under  this  treaty  or  in 
the  international  law,  the  right  of  pelagic  hunting  of  fur  seals  exists 
and  whether  it  is  an  unlinnted  and  unrestricted  right. 

Lord  Ilannen  has  ex])ressed  the  opinion  that  all  animals  found  swim- 
ming in  the  sea,  whether  they  are  birds,  fishes,  or  l)e;ists,  if  they  are  not 
within  territorial  waters,  are  the  subjects  of  rightful  pelagic  hunting. 
TTnder  such  a  law  an  animal  that  is  domestic,  such  as  a  hunting  or 
ducking  dog,  or  a  Hock  of  tame  geese,  or  ducks,  or  swans,  would  forfeit 
the  protection  of  tlie  law,  and  their  owner  woidd  lose  his  ]n'operty  in 
them  in  favor  of  the  better  right  of  the  tirst  taker,  if  they,  in  search  of 
food  or  prey,  shimld  swim  out  on  the  water,  as  they  oiten  do,  beyond 
the  ordinary  3-mile  limit,  or  that  such  fowds  would  be  liable  to  the 
free  s^xrrt  of  the  hunter  if  they  should  fly  through  the  air  in  their 
excursiims  beyond  that  limit. 

In  the  etibrt  of  Lord  Hannen  to  apply  to  the  fur  seals  a  rule  of  i>roi)- 
erty  and  the  right  of  protection  that  would  apply  to  wild  ducks  and 
geese,  and  to  swallows  whose  nests  are  taken  and  used  for  food  in 
China,  he  neglects  to  give  due  weight  to  the  cardinal  fact  on  w  hich,  in 
one  aspect,  the  case  of  the  United  States  is  based.  It  is  the  fact  that 
the  fur  seals  that  are  in,  or  that  liabitually  resort  to  IJering  Sea,  are 
sui  generis,  ami  th:\t  no  other  fishes,  birds,  or  animals  that  visit  the 
ocean  for  food  or  pleasure  have  a  certain  lixod  abode  or  home  on 
land. 

His  lordship  omits  to  give  duo  weight  to  the  fact  that  no  other  animal 
visits  its  place  of  abode  with  such  unvarying  certainty,  and  that,  wlieu 
they  are  assembled  they  live  upon  very  limited  areas  of  land,  and  in 
compact  masses,  only  sej^arated  from  each  other  by  the  distatice  of  a 
few  feet  and  arranged  upon  adjacent  grounds  in  classes  entirely  dis- 
tinct from  each  other,  whereby  the  animals  that  are  fit  for  slaughter 
for  their  pelts  are  kept  entirely  separate  from  those  engaged  in  the 
duties  of  procreation  and  the  nurture  of  the  young.  So  peculiar  is  this 
trait  that  the  young  pups  collect  in  groups,  called  pods,  and  separate 
themselves  from  all  other  (dasses  of  seals,  and  keep  up  the  separation 
uutil  they  return  to  the  islands  the  next  summer  after  they  are  born. 
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Katui'o  liiis  not  j;i\(Mi  to  any  otlicr  chiss  of  nninmls,  wild  oi'  (lonifstic, 
this  clear  indication  oltlidr  s(M'\  i('('iil)I(!  (|ii;ilify  Cor  tiic  nsc  of  man  and 
their  unavoidable  destiny  to  bceonie  snl>je<-t  to  liis  (;oni])lcte  dominion. 

The  wild  j^eese  and  ducks  and  the  swallows  mentioned  by  Lonl 
ITannen  never  lose  the  instinct  of  escape  from  man,  whidi  the  seals 
have  not  exce[)t  when  they  are  in  the  water,  and  ev<;n  there  it  can 
scarcely  be  called  an  instinct  or  habit,  until  it  has  been  created  in  tliem 
by  the  ill  usage  of  pelagic  hunters. 

When  swallows,  geese,  and  ducks  wish  to  escape  from  the  proscnee  of 
man  they  have,  at  all  times,  the  means  of  escape  on  the  wing-,  wliicli  is 
their  effectual  nu^thod  of  avoiding  <;a|)tnre. 

The  seal  on  land  are  almost  entirely  incapable  of  escaping  death  at 
the  hands  of  man.  The  breeding  places  of  the  wild  ducks  and  geese 
are  scattered  around  tlie  wliole  earth,  al)ove  certain  latitudes,  and  many 
speci<'S  breed  in  all  latitudes.  They  are  res  imllius  because  man  can 
not  lay  either  his  destructive  or  preserving?  hand  on  them  at  pleasure. 
Would  it  be  so  as  to  their  nests  or  eggs,  which  may  be  taken  at  pleas- 
ure, or  their  young  that  can  not  escape,  and  are,  rationesoli,  the  proxDerty 
of  the  owner  of  the  soil  ? 

There  is  nothings  in  the  evideiute  relating  to  Chinese  swallows  or 
their  nests,  but  if  they  build  their  nests  on  the  rocks  along  the  sea- 
coast,  as  1  am  informed  they  do,  the  nests  belong  to  the  owner  of  the 
soil  as  much  as  the  honey  collected  by  bees  and  stored  in  a  tree  that 
stands  upon  his  land.  But  it  is  needless  to  seek  for  rules  that  will 
govern  the  rights  of  the  United  States  in  respect  to  fur  seals  by  citing 
those  that  may  mditate  against  those  rights  when  applied  to  fishes, 
birds,  or  beasts,  that  differ  from  them  in  their  essential  and  elementary 
instincts  and  do  not  invoke  the  duty  of  preserving  them  by  laws,  be- 
cause they  can  not  escape  from  man  or  protect  themselves. 

1  do  not  intend  to  exanune  the  question  of  property,  or  the  right  of 
protecting  it,  with  reference  to  the  bearing  and  authority  of  cases  de- 
cided in  England  or  the  United  States.  As  far  as  analogies  may  be 
useful  in  reaching  just  conclusions,  they  are  found  to  support  the  con- 
tention of  the  United  States  upon  the  authorities  that  have  been  so 
ably  discussed. 

Mr.  Justice  Harlan's  very  clear  and  cogent  opinions  on  this  view  of 
the  case,  in  wliich  he  quotes  with  approval  from  the  text-books  upon 
municipal  and  international  law,  really  leave  nothing  for  me  to  say. 
I  fully  concur  in  what  he  has  said  on  these  topics.     But  I  feel  war- 
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ranted  and  required  to  add  some  other  views,  arising;  upon  the  whole 
treaty,  as  to  the  matters  now  under  special  examination. 

This  being  now  a  controversy  between  Governments,  the  ques- 
tions submitted  are  to  be  decided  according-  to  the  duty  of  the  high 
contracting  parties  toward  each  other,  both  having  the  purpose  of 
protecting  and  preserving  the  fur  seals.  This  duty  arises  out  of  the 
treaty  and  a  community  of  purpose,  as  it  is  solemnly  avowed;  and 
it  is  not  admeasured  by  the  international  law,  as  would  be  the 
case  where  a  controversy  existed  that  involved  the  ownership  of  the 
seals,  for  instance,  if  they  were  claimed  to  belong  to  each  Goverunu'nt, 
and  the  tribunal  was  required  to  decide  as  to  which  of  them  has  the 
better  title. 

The  tribunal  is  intrusted  with  the  power  and  has  accepted  the  duty 
of  providing  for  such  concurrent  action  of  the  two  Governments  as 
will  protect  and  preserve  the  fur  seals,  when  it  shall  determine  that 
the  United  States,  in  virtue  of  its  own  sovereign  powers,  and  acting 
alone,  can  not  preserve  them. 

If  the  decisi(ui  of  any  of  the  questions  in  this  case  is  made  to  depend 
solely  upon  what  is  the  declared  international  law,  there  could  be  no 
need  for  asking  other  nations  to  accept  and  ratify  the  award.  Their 
accei)tance  of  the  award,  as  the  correct  ruling  upon  questions  of  inter- 
national law,  would  simply  amount  to  an  affirmance  of  the  legal  propo- 
sitions involved  in  it.  All  nations  are  bound  by  the  international  law, 
and,  to  accept  a  decision  of  this  tribunal,  by  convention,  that  is  merely 
in  accordance  with  that  law,  would  onl}-  be  to  agree  to  do  that,  by 
treaty,  which  they  are  already  bound  to  do  under  the  international  law 

It  is  because  no  one  can  say  that  the  international  law  determines 
these  questions,  that  it  is  proposed  hereafter  to  establish  by  treaty, 
in  whicli  all  the  States  are  requested  to  concur,  what  is  their  duty  in 
giving  protection  to  the  fur  seals. 

All  property  originates  in  municipal  law  or  recognition,  and  no  prop- 
erty is  created,  or  defined,  by  international  law.  I  admit  the  inliuence 
properly  to  be  exerted  by  the  judicial  decisions  on  analogous  questions 
by  the  courts  of  England  and  the  United  States,  not  as  authority,  but 
as  argument,  or  ]irecedcnt. 

I  understand  that  the  right  and  duty  of  protecting  fur  seals  against 
indiscriminate  slaughter  is  much  more  distinct  and  obligatory,  than  is 
the  right  and  duty  of  protecting  animals  that  are  less  valuable  and 
are  not  placed  so  entirely  within  the  dominion  of  man. 
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1  understaiul  tlic  troiity  to  make  it  tlic  duty  of  the  tiil)ini:>l  to  con- 
sider the  entire  subject,  in  the  light  of  the  desire  of  the  two  niitions  to 
l)rotct;t  and  jjreserve  tlie  fur  seals,  and  to  liave  it  detenniiied  wlietlier 
the  United  (States  lias  the  right  and  power  to  deal,  single  handed,  willi 
the  subject  of  proper  regulations  to  j»rote(;t  and  preserve  the  seal  herd. 

In  this  view,  the  attitude  of  tlie  two  governments  tOM'ards  the  inciui- 
ries submitted  to  the  tribunal  is  sjiecial  and  excejilional,  and  this  is 
evidently  a  cardinal  feature  in  the  cases  submitted  to  the  tribunal. 
No  other  such  situation  ever  existed,  or  ever  can  exist,  between  two 
nations  and  it  must  be  x)rovided  for,  if  at  all,  by  a  special  award,  uixui 
special  facts,  and  not  merely  by  seeking  analogies  in  thedccision  of  ques- 
tions, in  municipal  courts  and  between  i)rivate  litigants,  about  wild 
aninuils  as  to  which  a  private  right  of  property  is  in  question.  In  either 
view  of  the  subject,  the  right  of  property  in  fur  seals  is  well  founded. 
The  rule  of  the  common  law,  and  the  Eoman  law,  as  to  the  a<'quisition 
of  property  in  animals  that  ixvefenv  naiurw,  when  applied  to  fur  seals, 
show  conclusively  that  these  animals  are  capable  of  specific  ownership 
while  living. 

This  is  a  great  public  matter  that  has  engaged  the  attention  of  two 
Governments,  aud  all  their  geographical,  industrial,  maritime,  and  gov- 
ernmental relations  enter  into  the  proper  consideration  of  the  questions 
submitted  to  the  tribunal.  The  peace  between  the  nations  is  also  a 
grave  consideration  for  the  tribunal,  as  well  as  the  effect  of  the  award 
upon  the  interests  of  Eussia  and  Japan.  The  power  to  ordain  regula- 
tions aud  to  make  them  an  essential  part  of  the  treaty  is  so  interlaced 
with  questions  that  are  judicial,  as  to  give  to  the  powers  of  the  tribunal 
and  the  award  that  it  shall  make,  only  such  elfect  as  the  treaty  pro- 
vides— an  eflect  peculiar  to  this  case  and  not  such  as  follows  the  judg- 
ment of  a  court. 

When  the  fur  seals  are  properly  protected  and  preserved  by  the  award 
of  this  tribunal,  the  puri)ose  of  its  creation  will  have  been  accom- 
plished aud  the  full  limit  of  its  duties  will  have  been  reached.  Thou  the 
appeal  of  these  tw^o  great  powers  to  other  nations,  to  accei)t  the  award, 
will  contain  no  assertion  that  the  award  is  a  correct  tindiug  u])on  the 
international  law,  to  which  all  nations  are  bound,  without  convention, 
but  an  affirmation  that  it  is  a  just  and  salutary  arrangenuMit,  reached 
by  treaty,  and  suited  to  the  purpose,  iu  the  Pacific  Ocean  and  in  all 
other  seas,  of  preserving  seal  life  and  of  restoring  it  to  its  condition 
before  it  was  so  nearly  destroyed  in  the  Antarctic  Ocean,  and  so 
seriously  threatened  with  extermination  iu  the  North  Pacific  Ocean. 
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I  believe  that  in  every  stei*  we  take,  and  in  every  decision  wo  make 
in  this  matter,  we  shouhl  avoid  abstract  questions  and  inquiries  that 
can  liave  no  practical  cllect  upon  the  avowed  purpose  of  tlie  i)arties  to 
l)rotect  and  preserve  the  fur  seals.  The  attitude  of  the  two  Govern- 
ments towards  the  admitted  duty  of  preserving  the  far  seals  in  the 
future;  the  powers  they  have  exercised  jointly  and  severally,  over  the 
subject  in  the  past  and  in  this  treaty;  thecontiguratiou  of  the  Aleutian 
peninsula  and  the  islands  of  that  archipelago;  the  j)eculiarities  of  seal 
life,  and  the  destructive  methods  of  seal  hunting  in  the  open  sea;  the 
proper  restriction,  or  necessary  prohibition  to  be  imposed  upon  i)ehigic 
scaling:  the  right  of  the  United  States  to  defend  and  i)rotect  its  powers 
of  government,  its  revenues,  and  to  preserve  its  industry  on  the  islands; 
are  all  brought  within  the  scope  of  this  inquiry,  by  the  provisions  of 
this  treaty,  and  are  all  to  be  considered  in  determining  what  are  the 
just  and  eipiitable  rights  and  the  duties  of  the  high  contracting  i>owers. 

Kot  merely  the  rights  that  would  result  in  a  judgment  for  one  party 
or  the  other  in  a  suit  by  the  United  States  in  a  municipal  court  for  the 
recovery  of  the  value  of  a  seal  killed  by  a  pelagic  hunter  on  the  high 
seas,  but  that  the  just  and  honorable  international  obligation  resting  by 
agreement  upon  both  Governments,  will  tind  authentic  and  final  expres- 
sion in  the  award  of  this  tribunal. 

On  all  hands  it  is  admitted  that  the  award,  when  rendered,  will 
constitute  a  stipulation  of  the  treaty  in  the  same  sense  as  if  it  ha«l 
been  written  in  the  text  of  the  agreement  by  the  high  contracting  powers. 
This  being  so,  and  the  power  of  this  tiibnind  to  <letermine  and  estab- 
lish concurrent  regulations  heintj  a  power  to  ordain,  and  not  a  juridical 
poicer  to  decide,  ami  both  being  united  in  the  tribunal  and  .«subje(;t 
largely  to  its  discretion,  the  facts  that  bear  upon  the  judicial  inquiries 
and  upon  the  powers  of  ordination  are  the  same,  are  made  identical  by 
the  treaty,  and  are  to  be  considered  as  one  entire  body  of  evidence,  in 
respect  of  both  classes  of  powers. 

No  abstract  cpiestion  of  law  is  submitted  to  this  tribunal.  The 
law  tliat  is  intended  to  govern  this  case  in  all  its  jtarts  and  })liases 
is  the  law  of  justice,  comity,  trade,  commerce,  humanity,  good  will,  and 
peace,  in  carrying  out  a  common  purpose  of  protecting  and  preserving 
the  fur  seal  species  in  tlie  interests  of  conunerce  upon  the  facts  pre- 
sented to  the  tribumil  and  such  as  are  within  the  reach  of  its  judicial 
knowledge.  It  is  ujion  this  view  of  the  duties  of  the  tribunal  and  of  its 
])f)wers  and  of  the  rights  of  the  parties  and  the  complexion  they  have 
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^iVCTi  to  these  iiHjnirics  iiiul  (jucstions  by  (lie  trcaly  lliiit  T  will  examine 
tlie  subject. 

The  very  gencnil  niiimu'r  in  which  tlic  questions  submitted  to  aibi- 
tration  are  stated  in  tiic  t real y,  and  the  indefinite  Ktateiueiit  of  the 
claims  of  the  respective  governnu'nis,  llie  aljscnc*?  of  direct  issues  of 
fact  or  law  in  the  submission,  and  the  unlimited  ran^e  of  inquiry  as 
to  all  facts,  whether  historical  or  judicial  iu  character,  the  j^eneral 
form  ill  which  all  questions  arc  stated  in  the  treaty,  seem  to  demand 
a  broad  and  just  award  by  the  tribunal  that  will  cover  a  great  con- 
troversy that  is  entirely  new.  In  the  treaty  of  1802,  differing  from  all 
former  treaties  on  like  matters,  the  facts  which  constitute  the  foundation 
of  the  claims  of  the  resi)e(;tive  parties  arc  not  stated  hypothetically,  or 
in  any  form,  nor  are  the  (juestions  tliat^  arise  on  those  facts  stated  in 
any  issuable  form,  nor  are  the  rules  of  law  or  justice  stated  under 
which  the  tribunal  shall  ascertain  and  admeasure  the  rights  of  the 
parties. 

In  this  treaty  everything  is  left  to  the  ascertainment  and  the  dcter- 
inination  of  the  tribunal  within  very  broad  limits  of  inquiry  upon  cer- 
tain topics.  The  only  separate  and  specific  duty  imposed  on  the  tri- 
bunal is  that  they  will  ascertain  and  declare  the  tacts,  and  apply  the 
law  that,  in  their  opinion,  gives  a  true  answer  to  certain  sweeping 
inquiries  stated  iu  Article  VI  of  the  treaty.  This  is  an  exceedingly 
broad  and  comi)rehensive  grant  of  power  and  discretion  to  this  tribunal 
of  arbitration,  in  reference  to  a  subject  in  which  all  civilized  countries 
are  interested,  and  is,  to  many  uncivilized  peoijle,  a  source  of  supply 
of  food  and  raiment. 

These  great  nations  found  occasion  to  project,  if  not  to  formulate  and 
to  establish  by  impartial  arbitration,  new  rules  of  right  and  convenience, 
aud  also  of  jurisdiction,  that  are  not  distinctly  stated  iu  the  international 
law,  for  the  protection  aud  preservation  of  the  fur  seal,  to  be  enforced 
outside  the  jurisdictionallimits  of  the  two  governments  and  of  all  other 
governments.  In  doing  this  they  agreed  to  bind  themselves  to  accept 
aud  abide  by  the  rules  that  this  tribunal  shall  adopt,  and  to  cooi)erate 
iu  securiug  the  adhesion  of  other  powers  to  them.  A  course  somewhat 
similar  was  followed  by  them  in  the  Treaty  of  Washington,  of  ISTl. 

When  the  nature  of  this  splendid  fur  is  considered,  ami  the  fact  that 
it  is  the  only  source  of  supply  of  large  pelts  that  is  available  for  the 
uses  of  uiaukiud;  and  that  the  fur  seal  is  the  only  fur-bearing  animal 
that  can  be  x>reserved  by  law,  on  the  princi])le  of  domestication;  aud  that 
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its  value,  and  the  easy  prey  it  oflers  to  a  combination  of  vessels  and 
weapons  for  its  capture  have  destroyed  the  species,  in  a  connnercial 
sense,  in  tbe  southern  lieniispliere,  and  are  rapidly  destroying  it  in  the 
waters  of  tho  north  Pacific,  it  would  only  be  surprising  if  Great  Britain 
and  the  United  States,  whose  people  are  alone  engaged  in  this  work 
of  destruction,  should  not  have  agreed  to  i)rovide  some  efi'ectual  means 
for  the  i)rotection  and  j^reservation  of  this  valuable  animal. 

In  the  confident  expectation  that  all  the  countries  where  fur  seals  are 
bred  will  adopt  the  methods  of  protection  and  preservation  that  this 
tribunal  shall  provide,  to  operate  outside  the  acknowledged  limits  of 
exclusive,  sovereign,  national  jurisdictioii,  if  they  are  found  to  be  wise, 
just,  and  practical;  and  that  the  Governments  concerned  will  take 
proper  care  of  these  valuable  animals,  on  their  islands  and  coasts; 
these  two  Governments  have  instituted  a  ])lan  for  securing  these  ends, 
which  is  well  adapted  to  that  ])ur[)()se.  That  result  will  be  secured  if 
the  tribunal  will  exert,  firmly  and  wisely,  tho  high  powers  confided  to 
them. 

The  confidence  felt  by  these  Governments  in  the  beneficial  results  of 
arbitration,  is  fully  justified  by  their  past  experience,  and  has  led,  doubt- 
less, to  the  increase  of  powers  and  discretion  given,  in  the  treaty  of  1892, 
to  this  tribunal  of  arbitration. 

The  whole  civilized  world  is  interested  in  tlie  result,  and  many  justly 
expect  that  tlie  award,  when  made,  will  cover  the  great  question  of  the 
proper  protection  and  preservation  of  the  fur  seal  species  in  such 
manner  that  the  regulations  may  win  the  approval  and  secure  the 
adhesion  of  all  the  maritime  powers. 

It  would  be  a  serious  dereli{;ti()n  of  duty  on  the  part  of  the  tribunal 
if  they  should  fail  to  deal  with  this  great  question  in  the  broadest  way, 
included  in  the  purview  of  their  powers,  and  should  confine  their  decla- 
rations and  award  to  narrow  or  technical  grounds,  or  to  a  simple  decla- 
ration ot  rights  of  property  in  fur  seals,  or  to  the  powers,  or  jurisdiction 
to  i)reserve  or  jirotect  them  in  Bering  Sea,  and  should  provide  no  reg- 
ulations under  which  these  rights,  powers,  aiul  jurisdiction  should  be 
enforced,  or  exerted,  wherever  the  seals  are  found. 

The  necessity  for  protecting  this  property,  lis  pendens,  was  not  fully 
understood,  and  could  not  be,  until  the  close  of  the  sealing  period  for 
1892,  after  the  treaty  had  been  concluded.  In  1891  the  destruction  of 
seal  life,  resulting  from  the  catch  of  30,000  seals  in  Bering  Sea,  by 
l)elagic  hunting,  was  estimated  as  being  at  least  equal  to  the  number 
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killed  oil  the  soul  islands.  And  this  was  the  result  dcsj)i(c,  th«',  liujt 
thiit  the  modus  vivcndi  for  Ihat  year  was  sij^ned  on  June  15, 

The  modus  Vivendi  fov  1S!>LJ  was  signed  on  the  isihot  Ajdil,  hdorj; 
the  pela';i(;  huntiiifj  had  oceurred  tor  that  year.  In  both  tlurse  a^ietj- 
meiits  of  18!)1,  and  of  1!S!I2,  which  weio  intended,  in  the  fjist  one,  to 
carry  out  the  proj)Osed  treaty,  and  the  treaty  as  aj^reed  upon  and 
signed,  in  the  second  one,  a  ])rohihi(i(>ii  of  i»ela;^ic  sealinj;-  was  agreed 
upon  and  enforced  against  the  peopUi  of  eacli  GoveJiinient.  Tliest; 
were  "concurrent  regulations,"  and  the  necessity  for  them  was  thus 
admitted  by  both  Ciovernments.  They  were  not  extended  to  the  North 
Tacilic,  because  the  destructive  eHc(;ts  of  pelagic  hunting  there  w<'re 
not  then  knowu  to  the  United  States. 

Now,  it  is  ascertained  that  the  seal  hunting  in  the  open  ocean  and 
at  the  entrances  to  Bering  Sea  is  even  more  destructive  beyond  the 
jurisdictional  limits  of  both  countries  than  it  ever  was  in  Bering  Sea. 
These  facts  have  been  developed  since  the  cases  of  the  parties  were 
delivered  to  the  arbitrators. 

I  am  led  to  restate  these  facts  in  part  and  to  repeat  arguments  I  have 
had  the  honor  to  submit  upon  i)revious  phases  of  this  discussion,  because 
of  my  earnest  desire  that  the  award  of  the  tribunal  should  measure 
up  to  the  opportunities  and  demands  of  a  great  occasion  and  should 
recommend  itself  to  general  acceptance  by  the  civilized  nations. 

The  question  stated  in  "  point "  live,  of  Article  VI,  of  the  treaty,  re- 
lates to  the  right  of  property  and  the  right  of  protection  of  that  prop- 
erty, which  the  tribunal  may  fully  decide  without  touching  the  ques- 
tion of  the  exclusive  jurisdiction  of  Russia  and  the  United  States  to 
provide  for  the  protection  of  that  property,  if  the  right  to  it  is  found  to 
exist.  Those  questions — "points" — as  to  the  exclusive  jurisdiction  of 
the  United  States  arose  out  of  claims  that  Eussia  is  alleged  to  have 
asserted  and  exercised  "prior  and  up  to  the  cession  of  Alaska  to  the 
United  States,"  without  reference  to  the  question  whether  those  claims 
were  well-founded  in  custom,  in  natural  or  moral  law,  or  iu  the  law  of 
nations. 

The  claim,  or  question,  stated  in  point  5  of  Article  VI  has  a  wholly 
diftereut  foundation.  It  is  a  claim  of  "proi)erty  in  the  fur  seals  fre- 
quenting the  islands  of  the  United  States  in  Bering  Sea,"  and  the  cor- 
relative right  of  protecting  them  when  such  seals  are  found  "outside 
of  the  ordinary  three-mile  limit,"  to  the  same  extent  that  such  right 
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exists  and  may  be  protected  when  the  seals  are  found  inside  the 
acknowledged  teiritoiial  limits  of  the  islaiuls. 

This  claim  of  property  in  the  United  States,  if  it  exists  and  so  f\vr 
as  it  is  not  affected  by  prescription,  is  based  upon  tlie  habits  of  the 
animals  which  make  tliem  domesticated  jjroperty  and  subjects  them 
absolutely  to  the  possession,  (htiiiinion,  and  nse  of  the  United  States 
by  an  irrevocable  law  of  nature,  which  supplies  a  just  foundation  for 
its  ])rotective  legislation. 

The  right  of  "exclusive  jurisdiction  of  the  United  States"  to  protect 
the  seals  "found  outside  the  ordinary  threeinile  limit"  is  a  right  that 
is  based  on  moral,  or  municipal,  or  international  law,  or  upon  all  those 
laws  combined  in  support  of  justice,  the  protection  of  commerce,  and 
in  aid  of  humanity  and  the  i)eace  and  good  will  of  nations. 

The  right  of  the  United  States  to  this  property  is  neither  greater  nor 
less,  when  it  is  based  on  the  nature  and  habits  of  the  seals,  because 
Eussia  may  have  asserted  or  exercised  "  exclusive  rights  in  the  seal 
Jisheries"  in  Bering  Sea;  nor  is  the  right  to  protect  the  property 
necessarily  dependent  upon  the  answer  to  the  question,  "  What  exclu- 
sive jurisdiction  in  Bering  Sea  did  Russia  assert  and  exercise?"  While 
this  right  and  this  jurisdictiim  are  correlated,  they  are  not  identical, 
nor  do  they  depend  necessarily  ujion  each  other  in  the  form  in  which 
they  are  stated  in  the  five  points  of  Article  VI. 

If  the  arbitrators  find  that  the  United  States  have  no  "  exclusive 
jurisdiction"  to  protect  "the  fur-seals  in,  or  habitually  resorting  to  the 
IJering  Sea,"  such  a  decision  must  moan  that,  as  between  the  United 
States  and  Great  Britain,  whose  subjects  claim  the  right  to  take  the 
seals  wherever  found  "  outside  the  jurisdictional  limits  of  the  respective 
Governments,"  the  consent  of  Great  Britain  is  necessary  in  that  area 
of  the  sea,  to  supply  such  lack  of  jurisdiction  by  "concurrent  regula- 
tions "  to  suppress,  or  control,  pelagic  hunting.  And,  if  the  Arbitra- 
tors hold  that  they  have  no  power,  in  that  event,  to  protect  the  seals 
by  ordaining  concurrent  regulations  for  that  purpose,  and  if  the  United 
States  have  no  lawful  power  to  protect  them,  and,  if  Great  Britain  will 
not  consent  to  a  joint  protection  of  them,  they  will  perish  utterly. 

If  the  arbitrators  hold  that  the  United  States  have  the  "exclusive 
jurisdiction"  to  protect  and  jireserve  the  fur  seals  "outside  their  juris- 
dictional limitSf"  (which  is  a  solecism),  because  they  are  the  exclusive 
owners  of  the  seals;  or,  if  they  hold  that  pelagic  hunting  outside  the 
ordinary  territorial  limits  of  three  miles  around  the  seal  islands  does 
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not  so  affect  seal  life  as  to  make  it  necessary  to  estahlisli  rcfnilj^tions  for 
tlie  suppression  or  contrcd  of  that  piaetice,  tliey  will  have  no  ncied  to 
niak(;  any  awanl  I'lutlier  than  to  dismiss  all  that  part  of  tiie  sul>iiiissioii 
an<l  leave  the  (pn'stioiis  siihinitted  to  them  undecided. 

This  would  not  be  a  "result  of  their  proceedings"  that  would  he  linal, 
"us  a  full  and  perfect  settlement  of  all  the  questions  referred  to  tlu? 
arbitrators,"  but  would  leave  the  Governments  confronted  to  each 
other,  with  no  barrier  between  them  to  prevent  hostilities  in  future. 

If  the  arbitrators  should  hold  that  the  United  States  "lias  exclusive 
jurisdiction"  to  protect  the  fur  seals  on  the  open  ocean,  because  the 
seals  are  their  exi'lusive  property,  ;ind  if  they  should  stop  at  that  decla- 
ration, many  ([uestions  as  to  the  manner  of  exerting  that  right  or 
power,  which  lie  beyond  that  determination,  would  arise;  such  as  the 
right  of  visitation,  search,  and  seizure;  and  also  questions  as  to  the 
cHect  of  statutes  of  the  United  States  beyond  the  limits  of  their  ter- 
ritorial jurisdiction,  and  also  the  <iuestion  of  the  condemnation  of  ships 
belonging  to  Great  Britain,  in  the  courts  of  the  United  States. 

Proper  concurrent  regulations,  established  by  this  tribunal,  would 
result  in  establishing  the  peace  of  nations,  and  the  ])rotection  and  pres- 
ervation of  a  valuable  si)ecies  of  animals,  the  destruction  of  Avhich 
would  seriously  injure  commerce,  would  deprive  many  thousands  of 
people  of  remunerative  employment,  and  would  leave  a  blot  ou  the 
civilization  of  the  age. 

To  hold  that  there  is  no  necessity  for  the  regulation  of  pelagic  scaling 
by  some  power  or  some  authority  is  to  ignore  the  evidence  in  the  case 
and  the  joint  report  of  the  commissioners  appointed  under  this  treaty, 
and  the  statement  and  opinions  of  the  diplomatic  representatives  of 
both  countries  and  of  Eussia  and  Japan. 

Canada  alone  has  formerly  contended  that  no  necessity  exists  for 
regulating  pelagic  sealing,  but  that  the  Government  has  so  far  modified 
its  views  as  to  agree  to  the  draft  convention  submitted  to  Mr.  Blaine  by 
Lord  Salisbury,  which  i>roposed  a  close  time  for  i)elagic  sealing  in  the 
North  Pacific  Ocean  and  in  Bering  Sea.  If  Canada  has  not  gone  far 
enough  in  the  right  direction  she  has,  at  least,  admitted  the  necessity 
of  some  progress,  and  has  shown  her  willingness  to  conform  her  action 
to  the  views  uniformly  expressed  by  the  Government  of  Her  Majesty, 
that  the  seals  in  Bering  Sea  and  the  North  Pacific  should  be  preserved, 
and  that  unrestricted  and  indiscriminate  sealing  should  not  be  allowed. 
There  is  no  dispute  that  this  has  been  the  avowed  purpose  of  both 
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Governments  in  their  long  and  exhaustive  diplomatic  correspondence 
and  negotiations,  and  in  agreeing  to  arbitration  upon  tlie  whole  "  sub- 
ject" of  protecting  and  preserving  the  fur  seal  in  Bering  Sea,  and  re- 
sorting to  or  freqiuMiting  that  sea.  But  I  think  this  matter  is  of  sullicient 
importance  in  its  bearing  uj^on  the  duties  of  this  tribunal  to  justify  me 
in  a  concise  statement  of  my  views  as  to  how  the  ([uestions  of  difference 
arose  between  the  United  States  and  Groat  liritain,  and  how  their 
treatment  gave  rise  to  the  questions  formulated  in  the  treaty. 

The  United  States  seized  some  of  the  sealing  vessels  employed  in 
Bering  Sea  and  they  were  condemned  in  their  courts  in  Alaska,  and 
thereupon  the  Government  of  Great  Britain  assumed  the  protection  of 
vessels  so  employed  under  her  flag,  and  n)ade  protest  to  the  Govern- 
ment of  the  United  States  against  their  seizure  and  confiscation  and 
against  the  arrest  and  punishment  of  her  subjects  sailing  under  the 
British  flag,  and  made  a  claim  for  damages  in  their  behalf. 

The  first  seizure  was  an  American  vessel,  August  1,  18S6.  Thus  it 
was  this  diidomatic  controversy  had  its  origin  in  the  insistence  of 
Canada  upon  the  claim  of  an  unrestricted  right  of  pelagic  sealing 
without  regard  to  the  preservation  of  seal  life,  or  the  rights  of  the 
United  States,  or  their  interests;  and  it  was,  at  first,  confined  to 
pelagic  hunting  of  fur  seal  in  Bering  Sea.  It  was  the  abuse  that  grew 
up  under  the  asserted  right  of  pelagic  sealing,  as  it  was  practiced  by 
the  Canadians,  and  not  the  arrest  of  the  vessels  that  gave  origin  to 
this  controversy.  The  initial  point  of  the  negotiations  that  resulted  in 
the  treaty  of  February  29,  1892,  was  established  in  1887.  It  was  ex- 
l)anded  into  this  treaty  and  has  drawn  after  it,  as  an  incident,  the 
eontention  relating  to  jurisdiction  over  Bering  Sea. 

The  contentions  of  the  two  Governments  were  confined  to  questions 
that  affected  their  respective  claims  of  rights,  within  Bering  Sea,  when 
Mr.  Phelps,  minister  to  Great  Britain,  on  November  11,  1887,  brought 
the  subject  to  the  attention  of  Lord  Salisbury,  and  then  proposed,  on 
the  i)art  of  the  Government  of  the  United  States,  '-that  by  nuitual 
agreement  of  the  two  Governments,  a  code  of  regulations  should  be 
adopted,"  etc.,  for  the  preservation  of  the  seals  in  Bering  Sea,  "  entirely 
irrespective  of  any  question  of  conflicting  jurisdiction  in  these  waters." 

Mr.  Phelps  wrote  to  Mr.  Bayard,  as  follows  : 

His  Lordship  promptly  acquiesced  iu  this  proposal,  on  the  part  of 
Great  Britain,  and  suggested  that  I  should  obtain  from  my  Govern- 
inent  and  submit  to  liini  a  sketch  of  a  system  of  rc^ulationa  which 
would  be  adequate  for  the  purpose. 
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On  April  JO,  1S8.S,  Lord  Hiilisbmy,  witli  a  viow  to  inectiiift-  the  wishes 
of  the  Kussian  Government  respeetiiij;'  the  waters  surrounding  Kobben 
Ishuid,  suggested  to  Mr.  White,  "that  b('si(b's  th(;  wliole  of  liering 
Sea  those  portions  of  the  Sea.  of  Okhotsk  and  of  tlie  Pacifu;  Ocean 
nortii  of  hititude  47  degrees  sliouiil  be  included  in  the  i)roi)osed  arrange 
ni(  lit."  (See  A])pendix,  Vol.  i.  to  Case  of  the  United  States,  p.  170.) 
Tiiis  fixed  the  urc-.i  of  the  "close  time'"  LM)()  inilcs  south  of  the  noithcin 
border  of  Washington  State.  He  also  suggested  that  tlui  close  time 
extend  from  Ai)ril  15  to  October  1. 

Mr.  r>ayard,  through  the  plenipotentiaries  of  the  flnited  States,  pre- 
sented the  ])ro[iosiiI  niiid*^  to  Great  I>ritaiii  and  tiie  ass<'nt  of  T^ord 
Salisbury  to  the  same,  to  the  Governments  of  .lajjaii,  liussia,  Germany, 
and  Sweden  Norway,  and  asked  their  concurrence  in  an  international 
convention  to  settle  the  question  of  pelagic  fur  seal  hunting,  on  the 
general  basis  of  the  informal  agreement  reached  by  the  two  Govern- 
ments. Both  Japan  and  Russia  cordially  assented  to  such  a  negotia- 
tion, and  Sweden  and  Norway  said: 

The  lloyal  Government  having  no  interest  in  the  seal  fisheries.  His 
Majesty  thinks  ther(^  is  no  need  to  take  i)art  in  any  treaty  in  reference 
thereto  on  the  i)art  of  the  ITnited  Kingdoms.  He,  however,  expresses 
the  desire  that  a  mutually  beneficial  accord  maybe  arrived  at  between 
the  interested  i)owers,  and  that  the  same  may  be  maintained,  with  a 
reservation  that  the  i)owers  not  at  present  interested  may  join  in  such 
an  arrangement  in  future,  if  they  desire. 

Japan  replied  to  the  note  of  the  United  States  October  S,  1887,  and 

said: 

The  unregulated  and  indiscriminate  slaughter  of  the  sea  otter  as 
well  as  the  fur  seal  on  the  coasts  of  Japan  an<l  in  their  coterminous 
waters  is  a  subject  wiiich  has  Ibi'  numy  years  engaged  the  attention  of 
the  Imperial  (Jovernment.  The  experience  of  llis  Majesty's  Govern- 
ment justities  the  belief  that  the  end  sought  to  be  obtained  can  be 
best  secured  by  means  of  a  cooperative  international  action,  and  they 
therefore  cordially  approve  of  the  suggestions  of  the  honorable  the 
Secretary  of  State. 

The  Russian  Government  on  November  25,  1887,  said: 

Mr.  Wurts,  under  date  of  August  22  (September  2),  was  good 
enougli  to  communicate  to  me  the  views  of  the  Government  of  the 
United  States  of  America  ui)on  the  subject  of  the  desirableness  of  an 
understanding,  among  the  Governments  concerned,  for  the  regulation 
of  the  taking  (la  chasse)  of  the  fur  seal  (lontres)  in  the  Bering  Sea,  in 
order  that  an  end  might  be  put  to  those  inconsiderate  i^racticcs  of 
extermination  Avhich  threaten  to  dry  up,  at  their  source,  an  important 
branch  of  international  commerce. 

We  concur  entirely  in  the  views  of  the  Government  of  the  United 
States.  Like  it,  we  also  have  been  for  a  long  time  considering  what 
means  could  be  taken  to  remedy  a  state  of  things  wliicli  is  xjrejudicial 
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not  only  to  coninierce  and  to  rcvcnno,  bnt  wliich  will  soon  work  disas- 
tions  results,  not  only  to  the  well  being  hut  even  to  the  existence  of  our 
people  in  the  extreme  North icest.  The  establislinient  of  a  reasonable 
iiile,  and  of  a  lawful  system  in  the  use.  (I'exploitation)  of  the  resources 
which  furnish  their  only  industry,  is  for  those  people  of  vital  inii)or- 
tance. 

Tl»e])ressin.<i'  interest  whieh  the  Imperial  Government  has  been  thus 
called  to  consider  had  already  sujiuested  to  it  the  idea  of  an  interna- 
tional affreentcnt,  by  which  this  interest  mijiht  find  its  most  elliciciit  pro- 
tection. It  is  by  this  way  that  the  dillerent  (juestions  involved  can  be 
l)est  resolved,  and  anion^-  which  there  exists,  in  our  ojjinion,  a  close 
connection. 

The  [»roi)osition  of  an  accord  emainiting  from  the  Government  of  the 
United  States,  and  which  we  take  pleasure  in  considerinji:  as  a  stej) 
toward  that  jicneral  solution,  must,  of  course,  but  meet  the  sincere 
sym]>:)thics  of  the  Imperial  Government  and  its  active  sui)[>ort;  and 
this  I  pray  you  to  make  known  to  the  cabinet  at  Washington.  Please 
receive,  etc. 

Thus  the  four  powers  that  include  between  their  respective  territorial 
possessions  all  the  waters  of  the  North  Pacific  Ocean  and  of  the  seas 
in  which  the  Alaskan  fur  seal  is  found,  were  in  (complete  accord  and 
agreement  that  pcUKjic  sealing  should  he  regulated  hy  their  mutual  consent. 
And  Lord  Salisbury,  as  late  as  February,  1888,  informed  Mr.  Phelps 
that  he  assented  to  Mr.  Bayard's  proposition  for  a  close  time  for  fur 
seals  between  April  15  and  November  1  in  the  Bering;:  Sea,  and  stated 
that  he  would  "join  the  United  States  in  any  preventive  measure  it  may 
be  thought  best  to  adopt,  by  orders  issued  to  the  naval  vessels  in  that 
region  of  the  respective  Governments."  (See  Ai)pendix  to  American 
Case,  vol.  1,  p.  175.) 

The  negotiations  progressed  thus  favorably  until  Canada  interposed 
to  prevent  the  settlement  of  the  question  as  to  which  four  great  powers 
had  practically  agreed,  and  asserted  that  no  close  time  was  necessary. 

Canada,  without  diplomatic  jioweror  responsibility,  still  had  ])ower, 
through  her  political  relations  with  Great  Britain,  to  contnd  and  em- 
barrass thediplomacy  of  the  Imperial  Government,  even  in  antagonism 
with  the  interests  of  the  British  j^eople,  as  stated  by  Lord  Salisbury. 

Without  questioning  the  right  or  duty  of  Great  Britain  to  consult  the 
interests  or  wishes  of  her  colony  in  the  matter,  it  is  a  serious  and  dan- 
gerous embarrassment  to  the  United  States  that  they  must  deal  only 
with  Great  Britain  in  settling  difficulties  that  relate  to  the  conduct  of 
the  Government  of  Canada.  She  issues  tishery  clearances  to  vessels 
belonging  to  her  i)eo])k'.  and  under  them  the  citizens  of  the  United  States 
are  sheltered  iu  their  violations  of  United  States  statutes;  and,  when 
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they  are  arrested  for  the  wrong,  Great  Britain  is  called  upon  to  inter- 
pose, at  the  moment  when  she  is  negotiating  witli  tlie  United  States  for 
its  suppression.    Tiiis  is  a  very  embarrassing  sitinition. 

On  the  13th  of  August,  LSS8,  Mr.  IMicIjjs  li(;ld  a  conversation  witli 
Lord  Salisbury,  and  urgiid  tlie  (iotnplcMon  of  a  convention  between  the 
United  States,  Great  IJritain,  and  litissia,  wlii<;h  had  previously  been 
the  sul>ject  of  discussion  between  these  GovernincMits.  (See  Ajjpcndix, 
vol.  1,  to  Case  of  tlio  United  States,  p.  182.)     Mr.  IMielps  says: 

This  convention  had  been  virtually  agreed  on,  except  in  its  details; 
and  the  Russian  as  well  as  the  United  States  Government  were  desir- 
ous to  have  it  <;()mi)leted.  The  consideration  of  it  liad  been  suspended 
for  comnuinication  by  tlie  JJritisli  Ciovernincnt  witli  the  Canadian  Gov- 
ernment, for  which  i)urpose  an  interval  of  several  montlis  liad  been 
allowed  to  elapse.  Lord  Salisbury's  attention  was  repeatedly  recalled 
to  the  subject  by  the  United  States,  and,  on  those  occasions,  the  answer 
was  that  no  iei)ly  from  the  Canadian  authorities  had  arrived.  During 
this  interval,  Canada  was  aiding  with  all  its  powers,  as  a  Government, 
in  supporting  and  aggravating  the  pra(;ti(es  which  Great  liritain  de- 
sired to  rei)ress,  and  thus  left  her  in  a  most  doubtful  and  disagreeable 
attitude  in  her  relations  with  the  United  States. 

Mr.  Phelps  states  further  that — 

In  the  conversation  on  the  13th  August,  above  mentioned,  I  again 
pressed  for  the  completion  of  the  convention,  as  the  exterminatiiui  of 
the  seals  by  Canadian  vessels  was  uiulerstood  to  be  rapidly  proceeding. 
His  lordship  in  reply  did  not  question  the  propriety  or  importance  of 
taking  measures  to  prevent  the  wanton  destruction  of  so  valuable  an 
industry,  in  which,  he  remarked,  England  had  a  large  interest  of  its 
own,  but  said  that  the  Canadian  Government  objected  to  any  such 
restrictions,  and  that  until  its  consent  could  be  obtained.  Her  Majes- 
ty's Government  was  not  willing  to  enter  into  the  convention,  tliat 
time  would  be  requisite  to  bring  this  about,  and  that  meanwhile  the 
convention  must  wait. 

It  is  very  api)arent  to  me  [says  Mr.  Phelps]  that  the  British  Govern- 
ment will  not  execute  the  desired  convention  without  the  concurrence 
of  Canada.  And  it  is  equally  apparent  that  the  concurrence  of  Canada 
in  any  such  arrangement  is  not  to  be  reasonably  expected.  Certainly 
Canadian  vessels  are  making  profit  out  of  the  destruction  of  the  seal 
in  the  breeding  season  in  the  waters  in  question,  inhuman  and  waste- 
ful as  it  is.  That  it  leads  to  the  speedy  extermination  of  the  animal  is 
no  loss  to  Canada,  because  no  part  of  these  seal  tisheries  belong  to  that 
country,  and  the  only  profit  ojien  to  it,  in  connection  with  them,  is  by 
destroying  the  seal  in  the  open  sea  during  the  breeding  time,  although 
many  of  the  animals  killed  in  that  way  are  lost,  and  those  saved  are 
worth  much  less  than  when  killed  at  the  proper  time. 

Under  these  circumstances  the  Government  of  the  United  States 
must,  in  my  opinion,  either  submit  to  have  these  valuable  fisheries 
destroyed  or  must  take  measures  to  prevent  their  destruction  by 
capturing  the  vessels  employed  in  it.  Between  these  alternatives  it 
does  not  api)ear  to  me  there  should  be  the  slightest  hesitation. 

It  was  thus  that  Canada  was  permitted  to  intervene,  as  a  Govern- 
ment, to  prosecute  the  right  of  Canadians  who  were  British  subjects, 
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and  not  Canadian  subjects  in  the  international  sense,  and  in  a  matter 
as  to  which  his  lordship  remarked  that  ''Enghmd  had  a  larj?e 
interest  of  its  own,"  and  that  "until  its  (Canada's)  conncnt  could  be 
obtained  Iler  Majesty's  Government  was  not  willing  to  enter  into  the 
convention." 

The  i)r()priety  of  that  intervention  by  C-anaihi  was  a  matlei-  between 
those  Governments,  but  the  embarrassnient  and  damaj;*'  to  the  United 
States  was  increased  by  the  fact  that  Great  Britain  thus  (-hanjicd  Ac;* 
attitiKle  on  these  questions  without  changing  her  vieics  of  irhat  irtis  ri(ilit 
in  the  matter,  as  to  the  preservation  of  the  fur  seals.  The  United  States 
were  thus  forced  to  abandon  further  efforts  at  cociperation  with  Great 
Britain  and  to  vindicate  their  separate  rights,  and  tlie  diplomatic  dis- 
cussion was  then  directed  to  the  property  rights  of  the  United  States 
in  the  fur  seals  and  the  "  fisheries,"  and  to  their  rights  of  jurisdiction  to 
jirotect  and  preserve  them. 

It  was  in  themannerl  have  just  stated  and  under  these  circumstances, 
that  the  United  States  was  forced  to  yield  her  eflfbrts  for  a  joint  arrange- 
ment with  Great  Britain  for  the  protection  of  the  fur  seals  in  Bering 
Sea,  and  to  fallback  upon  lier  rights  as  owner  of  the  seals,  and  of  the 
industry  based  upon  the  security  of  these  auimals  against  indiscrimi- 
nate slaughter. 

The  situation  was  emergent,  and  the  United  States  acted  upon  it  to 
save  the  seal  herd  and  to  protect  her  rights  and  powers  of  government, 
which  were  indispensable  to  that  high  duty,  in  that  remote  and  pecul- 
iar region.  The  separate  and  independent  rights  which  the  United 
States  was  thus  driven  to  assert,  were: 

First,  That  she  had  derived  from  llnssia,  with  the  acquiescence  of 
Great  Britain,  the  exclusive  jurisdiction  to  control  and  i)rotect  the  fur 
seals  in  Bering  Sea. 

This  claim  has  been  virtually  decided  by  the  tribunal,  adversely  to 
the  United  States,  and  I  will  not  now  discuss  it  further. 

Second.  It  was  claimed  by  the  United  States  Government  that  it  is 
the  owner  of  the  fur  seals  that  are  in  Bering  Sea  or  that  habitually 
resort  to  its  waters  and  islands. 

Third.  That  if  its  claim  of  ownership  of  the  seals  can  not  be  maintained 
it  has  a  right  of  protection  of  seal  life,  to  be  exerted,  as  far  as  may  be, 
under  its  separate  powers  of  sovereignty,  and  if  these  are  inadequate 
lor  their  protection  then  it  has  a  just  claim  that  Great  Britain  will 
restrain  her  subjects,  in  conformity  with  concurrent  regulations  which 
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tliis  tribunal  shall  (Ictorniino  in  its  award,  from  acts  that  are  in  hostil- 
ity to  seal  life  and  destructive  to  it,  taken  as  a  whole. 

On  these  (luestions,  I  now  propose  to  state  my  opinion  as  an  arbitra- 
tor. I  will  discuss  this  matter  further  in  connection  witli  the  ri^^lit  of 
pelagic  huntinji'  of  fui-  seals,  wliich  is  theonly  huniiin  aj^cncy  that  \\;vrH 
u])()n  seal  life  in  the  waters  of  the  ocean,  and  is  the  rij^ht  chiimed  by 
the  liritish  (lovernment  as  beinj^  tree  and  unrcstri(;ted,  in  fa\'or  of  her 
subjects. 

The  claim  of  protection  of  and  for  seal  life  set  tip  by  the  rniled 
States  is,  in  its  mostenlarji^ed  sense,  simply  a  question  of  jurisdiction  as 
to  which  (Tovernment  shall  exercise  iho  power  to  protect  the  seal  herds 
outside  the  territorial  limits  of  both  countries.  11ic  ri<;ht  of  the  iMiifcd 
States  to  have  such  protection  is  not  more  real  or  necessary  if  il  is 
held  to  be  the  owner  of  the  property,  than  it  is,  as  the  owner  of  an 
industry  which  can  not  exist  if  the  seals  are  destroyed. 

The  industry  on  the  islands,  as  it  is  conducted  by  the  United  States, 
is,  in  every  sense,  legitimate;  it  is  useful  to  commerce  and  to  other  great 
industries  in  other  countries;  it  is  humane  in  its  methods,  and  is  the 
only  means  by  which  seal  i)roi)iigation  can  be  practiced  successfully. 

It  is  the  only  method  that  is  in  accordance  with  the  avowed  j^urpose 
of  both  Governments,  expressed  in  this  treaty,  and  in  various  other 
solemn  utterances,  of  protecting  and  ppeserving  seal  life  in  the  North 
Pacific  Ocean.  But  above  all  this  the  industry  based  on  seal  life  is  the 
only  valuable  resource  of  living  for  the  people  on  the  islands  and  coasts 
of  Bering  Sea,  and  if  this  is  lost  they  must  perish,  if  they  remain  in 
their  native  country,  or  else  they  must  be  fed  and  clothed  from  the 
Treasury  of  the  United  States.  The  preservation  of  the  seals  is,  thei-e- 
fore,  a  right  and  duty  of  government  on  the  i)artof  the  United  States, 
which  it  owes  to  and  must  exercise  in  behalf  of  those  citizens  and 
can  not  abandon.  The  seal  industry  also  yields  a  revenue  io  the  United 
States  that  is  valuable  and  necessary  for  the  sui)])ort  of  government 
in  that  inhospitable  region. 

If  that  country  can  enjoy  the  advantage  of  its  only  valuable  re 
source — its  only  production  of  commercial  value — without  material  in- 
terference with  the  positive  rights  of  the  British  or  any  other  people, 
it  is  the  duty  of  the  United  States  to  protect  such  means  of  existence 
and  civilization  for  the  benefit  of  the  people  there.  In  the  efforts  to 
do  this,  which  have  been  crowned  with  the  most  honorable  success,  the 
United  States  have  found  it  necessary  as  a  measure  of  government, 
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to  protect  the  seal  herd  and  to  indeiniiify  its  Treasury  by  levying  a  tax 
upon  the  pelts  of  the  seals  taken  under  their  laws  and  regulations. 

This  public  and  governmental  necessity  and  right  is  not  denied,  but 
if  it  was,  the  United  States  would  still  be  the  sole  and  sovereign  judge 
of  that  duty.  In  fact,  the  revenues  so  derived  are  not  suflRcient  to  pay 
all  the  expenses  of  administration  in  the  jierilous  and  <'ostly  police  of  the 
islands  and  the  seas  around  tlicm  loi-  tlie  protection  of  seal  life  and  the 
conduct  of  this  iiulustry. 

If  we  turn  to  the  photographic  plates  produced  in  evidence,  those 
historians  that  can  not  use  words  to  abuse  the  truth,  we  see  at  a  glance 
what  it  must  have  cost  the  United  States  already  to  have  converted 
these  desolate  islands  into  places  of  decent  abode,  and  those  wretched 
savages  into  self-repecting  people  worthy  of  a  place  and  a  name  among 
civilized  and  Christian  peoples.  The  United  States  can  not  atVord 
to  allow  these  people  to  relapse  into  savage  barbarity.  It  can  not 
abandon  them  to  a  cruel  and  destructive  fate,  ajid  this  tribunal 
can  not  attbrd  to  search  for  some  reason  for  assisting  such  a  relapse, 
alone  in  legal  decisions  made  under  municipal  laws  in  England  or 
elsewhere  in  private  lawsuits  between  private  litigants  about  pheas- 
ants and  rooks  and  rabbits.  These  two  Governments  have  found  it 
necessary,  in  order  to  secure  justice  and  peace  between  their  people  and 
to  repress  a  slaughter  of  useful  animals,  which  is  wasteful,  destruc- 
tive, uniuH'essary,  and  inhuman,  to  remove  the  controversy  beyond  the 
reach  of  the  influence  of  the  more  cupidity  of  men  eager  for  private 
gain,  into  the  higher  plane  of  a  contest  between  nations.  It  is  no  longer 
a  case  iu  which  men  who  are  citizens  of  the  United  States  can  accuse 
theirGovernmentof  a  mean  purpose  of  making  illicit  gainsfor  its  revenues 
by  a  tax  on  fur-seal  pelts,  or  of  aiding  a  monopoly  granted  to  favorites; 
or  in  which  renegade  citizens  can  be  allowed  to  abuse  the  laws  ot  the 
United  States  by  the  surreptitious  use  of  the  flag  of  Great  Britain. 

These  Governments  are  pledged  to  find  away,  by  means  of  the  award 
the  tribunal  shall  make,  to  protect  and  preserve  these  seals,  and  tliey 
can  not  and  will  not  permit  them  again  to  become  the  prey  of  private 
cupidity.  It  is  only  the  private  greed  for  gain  at  any  sacrifice  of  great 
public  interest  and  duties  that  calls  in  question  the  i)ublic  right  and 
duty  of  protecting  the  seals  by  international  action.  To  dignify  this 
opposition  of  the  seekers  for  private  gain  into  a  business  that  rises  above 
the  duty  of  nations  towards  the  peace  and  prosperity  of  the  world,  the 
reckless  and  destructive  methods  of  the  pelagic  hunter  are  raised  to 
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tlio  piano,  of  tlie  lioiioriiblo.  and  iiscfiil  indiistrics  of  mankind.  Tliiw  is 
called  in  (lie  Urilish  case,  and  in  llic  ar^Mnicntsof  JJritish  counsel  "the 
industry"  of  pcla<;ic  linntin;^:  or  fisliinjjj;  and  it  is  claimed  that  it  is 
le<;iMmat<!  trade,  in  coMiix'tition  with  the  trade  and  industry  cftndneted 
on  the  I'lihilof  Islands  by  the  IFnited  States,  An  indnsfry  that 
destroys  and  (exterminates  the  sn])j(M't  to  which  it  is  applied  is  not 
deser\in<;'  of  this  honorjihlc  definition. 

But,  treatin<>-  it  as  a,  Just  and  honoriihle  indnstry,  will  Creat  Britain, 
now  that  it  has  iiak<Mi  up  the  duty  of  preserving  and  protectinjj  this 
fur-seal  indnstry  on  public  account,  publicly  license  and  conduct  fur- 
seal  hunting,  in  the  way  and  with  the  destructive  effect  that  it  is  being 
])rose(Mited  by  its  own  subjects,  and  by  citizens  of  the  United  States 
wlio  abuse  its  ila-g  by  making  it  a  shelter  to  protect  them  against 
crimiiuil  responsibility  to  their  own  Governmenf? 

Is  it  trn<^  that  under  this  treaty,  which  leaves  this  tribunal  tx)  deal 
Nvith  these  questions  as  nnitters  that  concern  justice, peace,  and  comity 
between  nations,  and  not  as  mere  private  rights,  the  Government  of 
Great  Britain  claims  for  itself,  as  a  government,  or  for  itsjjeople,  the 
right  to  pursuit  this  industry  in  the  i)reseut  destructive  and  cruel  way 
in  wiiichit  lias  been  and  is  being  conducted? 

If  the  strict  legal  right  of  i)elagic  sealing  attends  and  legitimates  this 
industry  in  all  waters  outside  actual  territorial  limits,  and  makes  it  law- 
ful to  surround  the  seal  islands  with  ships  and  to  kill  the  animals  as 
they  come  and  go  from  the  islands  to  the  open  sea,  does  Great  Britain, 
under  this  treaty,  claim  that  the  right  now  exists  in  this  unqualified 
extent,  in  favor  of  its  subjects,  or  that  it  comports  with  the  jdedges  of 
this  treaty  that  the  seals  are  to  be  i^reserved  aud  i^rotectedf 

Great  Britain  has  taken  the  right  to  pursue  this  industry  from  the 
hands  of  its  subjects,  on  the  grounds  of  public  policy  aud  of  duty  to 
the  United  States,  aiul  has  submitted  them  to  this  tribunal  for  decision. 

If  the  "industry,"  as  it  is  pursued,  is  legitimate  fishing,  and  if  it 
could  have  received  the  sanction  of  the  British  Government,  this  seri- 
ous wrong  to  her  subjects  in  depriving  them  of  it  could  not  have  been 
done. 

It  is  said  by  counsel  of  Great  Britain  that,  in  the  case  supposed,  of  a 
cordou  of  ships  drawn  up  around  the  seal  islands,  waylaying  the  seals 
in  the  breeding  season  as  they  come  from  and  go  to  the  sea  for  food 
aud  killing  t\unn  indiscriminately,  that  such  an  act  would  be  malicious 
and  the  United  States  would  treat  it  as  a  casus  belli^  within  the  right 
of  nations  under  the  international  law. 
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Tlie  right  to  give  such  an  interpretation  to  such  conduct  means  that 
the  industry  of  pehigic  huutiug,  like  all  other  pursuits,  however  legiti- 
mate, is  qualified  by  the  demands  of  justice  that  are  due  to  all  other 
nations.  The  international  law  neither  requires  nor  sanctions  a  resort 
to  war  for  the  protection  of  the  plainest  rights,  if  they  can  be  peace- 
fully maintained  without  detriment  or  disiionor. 

'IMiis  tribunal  can  not,  in  justice  to  itself,  adopt  the  suffcfostion  that  it 
must  leave  the  industry  of  pelagic  sealing,  in  vimv  <»f  tliis  treaty  and 
its  great  purposes,  so  loosely  defined  and  so  free  in  its  privileges  and 
so  licensed  to  maraud  upon  the  rights  of  the  United  States,  that  an 
assemblage  of  sealing  vessels  in  Bering  Sea,  sulVicieiit  to  destroy  the  seal 
herd  in  one  or  more  seasons,  is  lawful.  If  it  is  malicious  it  is  admitted 
to  be  unlawful  and  that  in  such  case  the  only  remedy  is  war.  In  such 
case  the  United  States,  being  forced  to  judge  of  the  evil  and  to  provide 
the  remedy,  would,  as  any  court  of  justice  must  do,  impute  the  malice 
to  the  nature  and  consequences  of  the  act.  This  tribunal  is  autliorized 
to  act  upon  the  same  presumption  in  prohibiting  this  evil. 

Following  up  this  right  in  all  parts  of  the  Bering  Sea  and  in  the 
Pacific  Ocean,  the  United  States  would  justly  im})ute  malice — a  pur 
pose  of  wrong-doing — to  all  acts  that  warred  upon  its  revenues,  in 
respect  to  fur-seals,  during  the  period  of  resort  to  the  islands.  This 
action  of  the  United  States  would  find  its  full  justification  in  the  doc- 
trines stated  by  counsel,  which  should  be  adopted  in  the  award  in  this 
case.  If  it  would  be  right  to  resort  to  war  to  prevent  or  redress  such 
wrongs,  the  more  peaceful  remedy  can  not  be  contrary  to  the  law  ol 
nations. 

If  we  follow  the  British  contention  as  to  the  rightsof  pelagic  sealers, 
and  refuse  to  put  auy  restraints  upon  pelagic  sealing,  instead  of  maU 
ing  an  amicable  settlement  of  the  controversies  that  called  us  togethei 
we  would  leave  new  and  burning  questions  open  between  these  Gov 
ernments  to  be  settled  by  war.  It  is  not  to  be  expected  that  the  United 
States,  if  left  by  this  tribunal  to  the  duty  of  defending  itself  against 
the  abuse  of  rights  accorded  to  pelagic  hunters,  without  any  restric 
tious  being  imposed  upon  them,  will  fail  to  availitself  of  the  necessary 
means  of  doing  that  duty. 

I  now  turn  to  other  views  of  this  subject  which  1  think  are  made  nee 
essary  by  what  has  occurred  in  this  case. 

The  unrestricted  right  of  pelagic  sealing  has  been  supported  by  the 
assertion  that  it  is  the  only  way  in  which  a  monopoly  in  the  fur  seal 


93 

trade,  growing  out  of  thoownershii)  of  the  seal  islands  by  the  United 
ytates,  can  be  counteracted. 

The  coniniercial  attitude  of  the  United  States  towards  the  supply  of 
Mic  nuirkets  of  the  world  with  the  pelts  of  the  fur-seal,  is  the  same 
tliat  all  countries  hold  in  respect  of  any  vahiable  coniniodity  that  is  a 
peculiai"  i)roduct  of  the  soil  or  clinnite.  The  incentive  of  commercial 
interchange,  the  necessities  of  the  consumers,  an.d  the  laws  of  supply 
and  demand  are  sim])ly  left  to  regulate  the  outflow  of  suchj)roductions 
into  the  open  channels  of  commerce. 

If  the  United  States,  alone,  produced  fur  seals,  the  Constitution  of 
tliat  Government,  which  prohibits  all  duties  on  exjjorts,  affords  a 
guaranty  that  no  other  nation  has  given  against  the  i)0ssibility  of  a 
monopoly  in  the  pelts  of  that  animal. 

But  Kussia  and  Japan  yet  remain  as  active  competitors  in  this  and 
other  branches  of  the  fur  trade,  and  their  care  of  this  industry  and  the 
distance  of  their  sealing  islands  from  the  coasts  of  Canada  and  of  the 
United  States  and  the  difficulties  of  navigation  in  their  seas  are  likely 
to  preserve  a  large  proportion  of  their  seal  herds  from  destruction  for 
many  years  to  come.  Many  peltries  will  be  thus  supplied  to  commerce, 
in  competition  with  those  that  are  taken  by  the  United  States. 

If  the  regulations  of  seal  hunting,  that  are  found  necessary  by  this 
tribunal  to  preserve  the  species,  are  adopted  by  those  Powers  along 
whose  coasts  and  islands  the  fur-seal  formerly  abounded,  the  number 
of  these  animals  will  again  increase  in  the  southern  hemisphere  until 
the  world  will  have,  again,  an  abundant  supply. 

The  course  of  the  United  States  in  reference  to  the  care  and  nurture 
of  seal  life  is  directly  opposed  to  the  engrossment  of  this  product  in 
the  way  of  monopoly.  On  the  contrary,  that  (jrovernment  has  shown 
its  anxiety  to  preserve  and  increase  the  stock  by  its  regulation  of  kill- 
ing on  laud,  by  forbearing,  during  three  seasons,  from  taking  seals  in 
excess  of  7,500  which  were  reserved  for  the  support  of  the  natives,  and 
by  reducing  the  number  of  seals  that  the  lessees  were  entitled  to  kill 
from  100,000  to  60,000  per  annum,  at  the  possible  risk  of  pecuniary  lia- 
bility to  the  lessees. 

Besides  this,  the  expense  of  agents  and  superintendents  of  the  islands 
and  of  guarding  them  from  the  raids  of  poachers,  is  very  considerable. 

It  is  difficult  to  conceive  that  a  government  could  have  done  more,  or 
could  have  acted  in  better  faith  towards  other  powers,  in  a  matter  wiiere 
there  is  an  acknowledged  public  trust  arising  from  its  possession  of  the 
seal  islands. 
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Tariff  duties  that  prohibit  or  strongly  tend  to  the  exdusion  of  im- 
ports, so  as  to  benefit  the  special  industries  or  productions  of  a  country, 
are  in  the  nature  of  monopolies  of  tlie  home  markets  and  are  generally 
enforced  by  enlightened  governments.  And  tliey  do  not  stoj)  to  incpiire 
as  to  the  injuries  that  such  laws  inay  entiiil  upon  other  countries. 

Tobacco  is  not  exteiisively  produced  in  Europe,  and  several  of  the 
European  governments  purchase  the  stock,  chietly  from  America,  and 
manufacture  and  sell  it  on  government  account,  and  fix  the  prices  that 
consumers,  in  those  countries,  must  pay  for  the  manufactured  article. 
This  monopoly  works  an  injury  to  manufa(;turers  in  America,  but  no 
one  has  thought  to  make  complaint  against  the  governments  that  create 
it,  in  respect  to  an  American  production.  Jn  this  innmrtant  nuitter 
the  Congress  of  the  United  States  has  no  power  to  ])rotect  the  pro- 
ducers of  tobacco  or  the  manufacturers  by  an  export  duty  on  tobacco. 

IMany  other  instances  of  monopoly  of  trade  could  be  cited  to  show 
that  it  is  essentially  a  power  of  government  wliich  any  nation  may 
rightfully  employ  to  i>rovide  for  its  revenues  and  the  welfare  of  its 
l)eople. 

There  is,  really,  no  conceivable  case  or  condition  connected  with  the 
industry  of  the  tur-seal  fisheries  in  w^iich  the  United  States  could 
monopolize  this  trade,  except  by  destroying,  as  rapidly  as  i>ossi- 
ble,  the  seals  on  the  islands.  When  a  government  finds  it  necessary 
to  protect  these  animals  against  its  own  people,  as  well  as  against 
those  of  other  countries,  by  assuming  to  itself  their  exclusive  owner- 
ship, a  monopoly  is  the  invitable  result  and  it  is  indispensable  to  the 
safety  of  the  property.  This  sort  of  monopoly  is  a  part  of  the  duty  of 
government  and  of  its  legitimate  powers. 

It  is  both  the  right  and  the  duty  of  the  United  States  to  assume  and 
to  exert  ownership  over  these  animals,  in  order  to  extend  to  them 
the  protection  that  is  due  to  useful  do  lesticated  animals.  The  legis- 
lation of  nearly  every  government  upon  whose  shores  or  isl.ands  fur 
seals  resort  habitually  for  breeding  purposes  assumes  over  them  a  gov- 
ernment control  for  their  protection  and  the  right  to  raise  revenue  out 
of  them,  which  is  based  on  the  right  of  appropriating  them  to  govern- 
mental uses  and  purposes,  so  that  all  those  governments  are  in  that 
sense,  monopolists.  Such  control  can  not  be  less  than  an  assertion 
of  a  right  of  property,  for  it  prohibits  all  persons  from  asserting  a 
claim  to  them  on  private  account,  and  it  makes  them  a  source  of  revenue. 
These  may  be  justly  called  laws  for  the  domestication  of  the  fur  seals— 
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laws  for  converting  tliom  into  properly  as  doiiicst  i(;  aiiiinMls.  Tlicy  dilTor 
from  game  laws,  which  protect  wild  aninials  in  ur<l(u-  to  secure  agrcater 
snpply  for  the  common  ns(\ 

All  this  lejiislative  tendency  indicates,  in  the  plain<'st  maniMir,  a  con- 
census of  opinion  and  a.  (rommon  movement  in  the  dire(;tion  of  chissify- 
inj;'  liir  seals  as  dom(!sti(;  animals  in  icspeet  to  their  protection  by  posi- 
tive laws.  Why  tliis  universal  sentiment  should  only  be  resisted  by 
Canada  for  pur[)ose  of  assisting  her  people  in  making  selfish  gain,  is 
an  inquiry  that  only  gives  point  to  the?  suggestion  that  the  interna- 
tional law  should  conform  to  the  geneial  municipal  hnv  on  this  subject. 

The  careful  examinations  and  reports  of  many  eminent  naturalists, 
sui)ported  by  a  general  and  distressing  experience  as  to  the  extinction 
of  the  fur  seals,  first  in  tlui  southern  hemisphere  and  now  in  the  northern, 
has  set  the  local  lawmakers  to  work  in  contriving  statutes  to  stoj)  these 
destructive  practices  and  to  restore  the  herds  to  their  former  status. 
All  these  laws  are  based  on  the  fact  that  (jovernment  control  of  the  seals 
is  necessary  for  their  preservation,  and  that  the  seals  are  entitled  to  the 
same  protection  of  the  law,  suited  to  their  nature,  as  other  domestic  animals. 

As  this  subject  is  now  presented  for  the  first  time  to  an  international 
tribunal,  and  in  a  controversy  between  two  great  powers,  and  as  the 
origin  of  the  questions  so  presented  is  of  a  very  recent  date,  and  as  no 
direct  precedent  or  discussion  exists  to  guide  or  control  the  judgment 
of  this  tribunal,  a  proper  occasion  is  presented  for  declaring  that  these 
animals  should  have  the  same  classification  under  the  international 
laAV  that  they  have  under  the  municipal  laws  of  all  countries  that  fur- 
nish a  resort  for  the  fur  seals  during  their  period  of  compulsory  living 
on  land.  Such  a  declaration  would  not  create  a  new  rule  of  inter- 
national law;  it  Avould  only  apply  the  rules  that  may  now  be  termed 
universal  law,  in  municipal  legislation,  to  that  area  of  the  earth's  sur- 
face in  which  there  is  no  supreme  law,  because  there  is  equal  sov- 
ereignty in  all  nations,  and  would  include  in  those  rules  the  j)reserva- 
tion  on  the  high  seas  of  animals  that  are  so  serviceable  to  man  as  to 
deserve  to  be  classed  as  domestic  animals.  All  useful  animals  are  sub- 
jected to  domestication  by  the  divine  decree  that  gave  to  man  the 
dominion  over  the  beasts  of  the  field  and  the  birds  of  the  air. 

Laws  for  the  protection  of  animals  are  elaborately  provided  and  are 
made  cardinal  features  of  all  civil  codes  and  of  the  moral  code  of  the 
Pentateuch.  This  benign  system  has  expanded  from  age  to  age  so  as 
to  admit  withiQ  Vkp  circle  of  domesticated  animals,  that  are  protected 


96 

by  laws,  all  that  have  been  fDurid  of  common  use  for  food  or  raiment, 
and  are,  by  their  habits,  capable  of  identification  with  reference  to  sep- 
arate ownershiji,  such  as  shellfish  yielding  pearls,  oysters,  dams, 
corals,  sponges,  etc.,  and  a  large  number  of  animals  that  were  not  so 
classed  until  within  a  recent  i>eriod. 

The  tendency  has  been  uniform  to  enlarge  the  scope  of  the  laws  so 
as  to  include  all  animals  within  the  classification  of  domestic  animals,  as 
occasion  has  presented,  and  no  animals  have  been  i)ermittedto  be  rele- 
gated  to  a  classification  as  wild  animals,  that  have  been  once  inclnded 
in  the  protection  extended  by  the  laws  to  domestic  animals.  Any 
other  rule  of  action  would  deny  to  all  new  conditions  that  are  valu- 
able, the  protection  of  the  principles  of  international  law. 

The  domestication  of  animals  by  general  usage,  or  by  law,  attaches 
to  them  the  presumption  that  they  are  exempt  from  slaughter  at  the 
will  of  anyone  who  may  choose  to  kill  them.  Within  the  field  of  oper- 
ation of  such  laws,  such  animals  are  protected  as  all  domestic  animals 
are  protected.  Outside  that  jurisdiction,  they  are  protected  bj  comity, 
or  by  the  application  of  principles  of  international  law,  derived  from 
municipal  laws,  or  else  from  the  sentiment  or  the  necessity  that  lies 
at  the  foundation  of  municipal  laws. 

Those  principles  are  justly  founded  on  the  general  usefulness  of  the 
animals  to  mankind,  and  the  consequent  necessity  for  giving  them  pro- 
tection. The  international  law  should  attach  to  them  the  same  pre- 
sumption of  domesticity  that  is  attached  to  them  in  such  cases  by  the 
municipal  law. 

In  matters  like  those  submitted  to  us  the  opportunity  occurs  for  a 
formal  declaration,  which,  by  treaty  agreement,  is  made  obligatory  upon 
two  great  powers,  of  the  relation  that  these  animals  should  bear  to  the 
question  of  their  preservation,  in  the  international  law.  That  relation 
is  uniform  and  unbroken,  except  in  the  laws  and  usages  of  Canada,  in 
all  the  legislation  of  all  the  municipalities  that  have  any  interest  in  the 
subject.  It  is  nothing  less,  in  effect,  than  a  declaration  of  those  legis- 
latures that  fur  seals,  by  reason  of  their  value,  their  helplessness  to  resist 
or  escape  from  the  power  of  man  during  a  large  part  of  every  spring, 
summer  and  autumn,  their  docility  and  the  absolute  necessity  of  giving 
them  that  protection  by  positive  law  that  nature  has  denied  to  them, 
should  be  classed  and  are  entitled  to  be  classed  in  favorem  vitw,  as 
domesticated  animals. 

I  can  not  understand  how  it  can  be  j)ossible,  in  view  of  the  facts,  that 
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this  Tribunal  should  (Iccliiro,  that  they  aio  wild  animals  in  contcnipla- 
tion  ofhiw,  and  shall  have  no  more  sliclU-i'  a;;aiiisl  the  .niccd  olinaii, 
assisted  by  his  genius  in  the  invention  of  insliiiincnis  (trdcslmrlion, 
than  they  have  against  the  killer  whale.  That  their  only  i>rotc(tioii 
shall  be  their  capacity,  in  the  water,  to  escape  pursuit,  out  of  wliicli 
clement  they  must  s|)ciid  nearly  half  the  period  of  their  lives,  is  too 
imperfect  a  shelter  for  such  a  valuable  contribution  to  (•ommer(;e  as 
these  animals  yielil,  to  receive  the  sanction  of  the  great  commercial 
nations. 
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REGULATIONS. 

THE  TRIBUNAL,  HAVING  DECIDED  THE  OTHER  QUESTIONS  SUBMITTED 
TO  THEM  UNDER  THE  TREATY,  PROCEEDED  TO  THE  CONSIDERATION 
OF  THE  SUBJECT  OF  PROPER  REGULATIONS  FOK  THE  PROTECTION 
AND  PRESERVATION  OF  FUR  SEALS  IN  THE  NORTH  PACIFIC  OCEAN, 
INCLUDING  BERING  SEA. 

On  this  topic  Mr.  Senator  Morjxan  delivered  the  following:  opinion: 
1  have  heretofore  insisted  that  when  concurrent  re<;ulations  are 
adopted  they  will  be  the  result  of  the  i^ower  of  the  Tribunal  to  agree 
upon  and  stipulate  a  feature  of  the  treaty,  in  respect  of  pelagic  hunt- 
ing of  fur-seals,  as  between  the  two  Governments;  as  much  so,  as  if 
tlie  regulations  had  been  formally  agreed  upon  and  written  into  the 
body  of  the  convention  under  which  we  are  acting.  I  understand  that 
this  point  is  agreed  to  on  the  part  of  all  the  Arbitrators,  and  I  so 
state  it. 

(2)  The  Arbitrators,  in  the  exercise  of  these  powers,  must  act  as 
imi)artial  negotiators,  as  they  hold  their  authority  from  both  the  High 
Contracting  Parties,  under  the  treaty;  and,  their  award  being  final,  it 
is  sanctioned  and  sustained,  if  it  is  withiu  the  purview  of  their  author- 
ity, by  the  sovereign  powers  of  both  Governiueuts,  pledged  in  the 
treaty  in  advance  of  the  decision  of  the  Arbitrators.  1  also  under- 
stand that  this  point  is  not  disputed. 

(3)  The  regulations  we  shall  adopt  are  in  no  sense  judicial  decisions, 
though  they  are  based  upon  principles  of  law  declared  by  the  Tribunal, 
nor  is  the  power,  or  duty,  of  making  them,  so  as  to  protect  and  i)re8erve 
the  fur-seals,  restrained  or  controlled  so  as  to  conform  to  the  personal 
interests  of  pelagic  hunters  or  the  national  interests  of  the  United 
States.  The  two  Governments  have  removed  such  considerations  from 
the  scope  of  our  duties  by  assuming  absolute  control  of  the  entire 
subject,  which  was  found  necessary  to  be  done  in  order  to  properly 
protect  and  preserve  the  fur-seals  in  the  interests  of  commerce  and 
humanity.     In  like  manner  they  have  excluded  from  oui'  consideration, 
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according  to  tlio  decision  of  tlic  'riilmniil,  Mm-  t|ii('slioii  oC  j^iiin  or 
advantage  to  tlic  (Inited  ytatcs,  as  a  (jiovcrnnicnl,  rcsullinj;  Iroiii  tlio 
preservation  of  seal  life. 

The  modus  vivendi^  establialicd  for  tlircc  coiisccnlivc  sraliiig  seasons 
took  the  highest  possihh'-  govei-nnuMital  aiithoiity  over  the  rni-scals  in 
Bering  Sea,  and  during  those  seasons  i)i()hibited  all  pelagic  s(;iliii.i,^  in 
those  waters.  This  is  a  virliial  declaration  that  fur-seals,  wliile  swim- 
ming freely  in  the  ocean,  are  ciiitiiblc  of  being  treated  as  property  and 
are  subject  to  the  care  of  the  two  (Jiovernnu'nts. 

The  last  of  these  agreements  is  incorporated  with  and  made  a  part 
of  the  treaty  of  February  29,  1892. 

(4)  The  true  attitnd<i  of  the  ([ncstion  we  arc  now  to  consider  is 
simply  this,  to  use  the  language  of  the  treaty:  "The  arbitrators  shall 
then  determine  what  concurrent  regulations  outside  the  Jurisdictional 
limits  of  the  respcijtive  governments  are  necessary,  and  over  what 
waters  such  regulations  should  extend,"  -'for  the  proper  protection  and 
preservation  of  the  fur-seals  iu  or  habitually  resorting  to  the  Ueriiig 
Sea." 

It  is  not  possible  that  the  power  to  deternn'nc  regulations  to  operate 
outside  the  juiisdiction  of  the  two  (.xovcrnnuMits,  which  can  only  include 
l)elagic  sealing  in  the  waters  of  the  Pacific  Ocean  and  JJering  Sea 
outside  the  territorial  limits,  can  be  so  stretched,  without  a  bold  usurpa- 
tion, as  to  iucliule  the  killing  of  seals  on  tlie  land. 

It  is  quite  as  impossible  to  sni)[)ose  that  either  government  intended 
that  by  concurrent  regulations  this  Tril)unal  (;ould  provide  laws  for 
either  Goverunujut  that  should  operate  as  laws  within  the  actual  bound- 
aries of  the  other. 

When  the  i)ower  is  given  only  to  determine  "over  what  waters  such 
regulations  should  extend,"  it  is  not  possible  to  conceive  that  the  Tri- 
bunal has  the  power  to  determine  over  what  lands  or  islands  they 
shall  extend.  This  power  is  so  clearly  withheld  from  this  Tribunal  by 
the  treaty  that  its  exercise  would  be  ultra  vires,  in  any  form  or  for  any 
conceivable  purpose. 

So  that  we  have  in  the  body  of  this  treaty  the  statement  and  actual 
enforcement  of  the  power  of  the  British  Government  to  dismiss  from 
consideration  the  personal  rights  of  its  subjects,  under  international 
law,  iu  respect  to  peliigic  hunting,  and  the  assumption  by  that  Govern- 
ment of  supreme  and  absolute  control  oa  er  them  and  their  rights.  All 
this  was  done  for  the  i)urpose  of  making  the  matter  of  concui'rent  »eg- 
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Illations  a  question  betwocii  tlic  two  (lovormnonts,  to  he  controlled  by 
the  mutual  Inivrnationnl  policy  of  protecting  and  preserving  the  Alaskan 
seals,  as  to  ivhivh  jiiirpose  both  Gorernmcnts  are  in  accord.  Tliey  agree 
as  to  the  national  tluuy  of  both  (iovcrnniiMits  to  jjiotect  and  preserve 
these  fur-seals,  and  have  only  disagreed  as  to  the  rightful  and  bes-t 
method  of  executing  this  duty. 

("))  There  is  no  mistaking  the  exact  nature  and  extent  of  the  power 
conferred  on  this  Tribunal.  It  is  simply  the  power  to  determine  con- 
current regulations  for  the  proper  protection  and  preservation  of  the 
fur-seals  in  or  habitually  resorting  to  Bering  Sea,  and  to  designate 
the  waters  that  should  be  included  in  such  regulations. 

If  this  Tribunal  bases  its  award  upon  the  etlect  that  such  regulations 
are  to  have  on  the  rights  or  profits  of  pelagic  sealers,  they  rebuke  both 
Governments  for  havingassumed  the  whole  responsibility  of  that  subject, 
and  for  having  retired  from  view"  the  private  rights  of  their  citizens 
under  the  international  law,  and  for  having  subjected  them  to  such 
municipal  laws  of  the  respective  Governments,  to  be  enacted  in  con- 
formity with  the  awar*',  as  shall  accord  with  the  avowed  public  policy 
of  those  Governnjents  to  preserve  and  protect  the  fur-seals. 

These  Governments  have  not  invited  us  to  decide  how  far  this 
policy,  mutually  agreed  to  and  declared  in  the  most  unequivocal  terms, 
shall  be  obstructed  by  our  ettbrts  to  take  care  of  the  interests  of  their 
citizens  engaged  in  pelagic  sealing.  They  have  assumed  that  duty 
and  will  doubtless  resjmnd  to  it. 

Both  Governments  would  rejoice  if  the  preservation  and  protection 
of  the  seals  jn  question  would  admit  of  the  greatest  extent  of  pelagic 
hunting  by  tlieir  citizens  consistent  with  the  prudent  and  humane 
treatment  of  these  useful  animals.  But  they  carefully  considered  that 
question  and  appointed  a  joint  Commission  to  make  examination  into 
all  its  bearings.  That  Commission  made  a  joint  report  before  the 
treaty,  signed  February  29,  1802,  had  been  ratified  by  either  Govern- 
ment, in  which  they  say:  "5.  We  are  in  thorough  agreement  that,  for 
industrial  as  well  as  for  other  obvious  reasons,  it  is  incumbent  upon  all 
nations,  and  i)articulaily  ui)on  those  having  direct  commercial  interests 
in  fur-seals,  to  provide  for  their  protection  and  preservation;"  and 
further,  they  declare  that — "7.  We  find  that,  since  the  Alaskan  pur- 
chase, a  marked  diminution  in  the  number  of  seals  on,  and  habitually 
resorting  to,  the  Pribilof  Islands  has  taken  place;  that  it  has  been 
cumulative  in  effect,  and  that  it  is  the  result  of  excessive  killing  by  man." 
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Tlicso,  two  NiitionSj  actii);^-  on  this  i«']>ort.  and  upon  otlicr  ascertained 
Jacis  of  the  gravest  character,  took  I  he  subject  into  their  oion  hands  and 
provided  for  tlic  dotcM  iiiiiialion  olConciincnt  regulations  by  this  Tiilin- 
nal,  to  operate  outside  tlic  jnrisdictiftnal  limits  (»f  tlu;  two  GoveiMinicnts, 
ou  the  water  and  not  on  the  land,  lor  tlie  protection  and  i)reservatioD 
of  these  fur-seals. 

The  subject  of  regulating  the  seal  herds  on  land  w  as  not  mentioned 
bctw<'en  the  (Jovernnicnts  in  their  negotiations,  nor  in  tin;  treaty; 
doubtless  tor  the  reason  that  (Ireat  JJritain  saw  that  it  was  the  interest 
of  the  United  States  to  protect  and  preserve  the  seals  and  to  promote 
their  increase,  and  liad  no  cause  then  or  since  to  doubt  the  good  faith 
of  the  United  Stales  iu  the  uscofeveiy  means  that  would  contribute  to 
that  end. 

"The  excessive  Ivilling  by  man"  that  the  Connnissloners  agreed  to 
re[»orfc  (H)uld  not  have  been  the  killing  by  the  United  States  ou  the 
islands  of  St.  Paul  and  St.  Creorge;  otlierwise,  that  fact  would  have  been 
mentioned  and  made  the  subject  of  negotiation. 

The  protection  and  preservation  of  the  seals  against  excessive  kill- 
ing, is  the  killing  upon  the  waters  outside  the  Jurisdictional  limits  of 
both  countries.  It  is  beyond  a  reasonable  doubt  that  it  was  j)elagic 
killing  that  was  considered  by  the  United  States  and  Great  Britain 
as  being  so  destructive  to  seal  life  as  to  make  it  incund)ent  upon  all 
nations  to  provide  for  their  protection  and  preservation,  and  Avas  especi- 
ally the  duty  of  these  two  i)owers.  To  do  this,  these  Governments 
agreed  with  each  other  to  place  this  question  upon  the  high  and  just 
ground  of  interuatioiuil  duty,  disregarding  the  profit  that  might  accrue 
to  the  subjects  and  citizens  of  both  countries  from  thf.  indiscriminate 
slaughter  of  the  fur-seals,  or  to  the  United  States  from  preserving  and 
increasing  the  number  of  fur-seals. 

(6)  This  Tribunal  is  to  mai%e  regulations  that  apply  to  this  herd  in 
its  present  condition,  and  not  with  reference  to  some  former  condition. 

The  most  conspicuous  fact  in  the  present  situation,  and  the  danger- 
ous fact  of  the  inevitable  future,  is  this,  that  the  fur-seals  will  disap 
pear  rapidly  if  the  ])elagic  hunter  is  able  to  makethatbusiness  profitable 
on  the  sea  and  to  make  it  unprofitable  on  the  Pribilof  Islands.  Either 
of  these  results  icill  destroy  the  fur-seals  rapidly,  and  both  of  them  tcould 
malce  the  destruction  sudden,  and  that  without  remedy.  Arid  if  one  result 
ensues,  the  other  must  follow  speedily. 

This  treaty  also  requires  this  Tribunal  to  consider  and  decide  couceru- 
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ing  the  rightsof  tlicsubjccts  and  citizensof  either coimtry  asregrards  the 
taking  of  fur-seals  in  or  habitually  resorting  to  Bering  Sea.  Whether 
this  question  has  been  decided  or  remains  to  be  decided  the  Tribunal 
has  not  yet  come  to  any  resolution.  That  subject,  tliough  I  have 
demanded  its  separate  examination  and  decision,  has  been  i)assedover 
by  the  Tribunal,  but  in  either  case  I  will  assume  that  their  rights 
must  be  equal  and  tliat  there  will  be  no  discrimination  between  the 
l)eoi)le  of  the  two  countries  as  to  su«',h  rights. 

If  the  right  is  given  them  by  this  award  to  scour  the  North  Pacific 
Ocean  and  Bering  Sea  at  nil  seasons  of  the  year,  with  all  descrii)tions  of 
firearms  except  rides,  and  with  such  number  of  vessels  as  may  be 
tempted  into  the  business  by  its  i)rofits,  assisted  by  steainers  to  carry  off 
the  catch  so  as  to  keep  the  hunters  steadily  employed  in  killing  seals,  it 
will  not  be  i)ossiblc  for  the  Cimgress  to  prevent  the  citizens  of  the 
United  States  from  sharing  in  the  raids  upon  the  seals  equally  with 
British  subjects.  I  mean  that  the  people  of  the  Unit<jd  States  would 
withdraw  their  support,  as  they  should  do,  iVom  nny  body  of  representa- 
tives that  would  tolerate  such  an  injustice,  and  all  seal  hunters  and 
many  thousands  who  are  not,  would  rush  in  to  destroy  them  as  they 
did  in  18GS. 

We  can  not  expect  to  impose  upon  the  United  States  the  duty  of 
keeping  iip  this  exi)ensive  and  harassing  plan  that  it  now  maintains  in 
good  faith  and  ])orfect  honor  for  the  preservation  of  the  fur-seals  when 
we  condemn  the  seals  to  certain  destruction  in  the  face  of  the  avowed 
policy  of  both  countries  that  they  should  be  protected  and  preserved. 

We  can  not  exxiect  the  United  States  to  maintain  its  prohibition  of 
l)elagic  sealing  in  Bering  Sea  as  to  its  own  citizens  when  Ave  enjoin 
it  upon  that  Government,  as  a  moral  duty  and  a  treaty  obligation,  to 
repeal  her  laws  as  to  restrictions  upon  British  subjects  in  that  sea. 

This  is  what  the  United  States  must  do,  under  concurrent  regula- 
tions framed  upon  the  jdan  of  Sir  John  Thompson,  or  else  it  must  vio- 
late the  spirit  of  the  treaty,  if  not  its  letter,  as  it  is  to  be  declared  in 
such  an  award,  because  of  the  disadvantage  to  its  own  people.  We 
can  not  thus  condemn  the  policy  of  the  United  States  in  its  faithful 
efforts  to  preserve  seal  life,  and  expect  that  Government  to  maintain 
its  rigorous  laws  against  its  own  citizens. 

If  we  extend  an  invitation  to  other  nations  to  enjoy  equally  with 
Great  Britain  and  the  United  States  the  looting  of  the  seal  herd  in 
the  North  Pacific  and  in  Bering  Sea,  we  pledge  the  honor  of  these 
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Governments  that  they  will  sustain  (lie  liylits  of  all  nations,  botli  in  a 
moral  and  national  sense,  in  like  invasions  of  the  herds  of  Russia  and 
Japan. 

The  flapf  of  tlie  most  insignificant  i)o\ver  in  the  world  will  liave  the 
pledge,  through  such  an  award,  of  i)erfe(!t  immunity  and  protection 
while  raiding  the  North  Pacific  Ocean  and  Bering  Sea  with  all  iiiii)le 
ments  of  destruction,  not  exc<^pting  any,  and  in  su(;h  nund)er  of  ves- 
s<^ls  and  of  such  tonnage  and  description  as  they  choose,  not  excluding 
steamers,  and  without  having  a  license  or  a  distinctive  flag. 

A  recent  event  has  demonstrated  the  fact,  if  it  needed  any  demon- 
stration (as  it  does  not),  that  the  little  kingdom  of  Hawaii  will,  through 
the  help  of  renegades  ot  the  United  States  and  Canada,  grow  rich  in 
renting  her  Hag  to  them  in  order  to  take  advantage  of  the  scheme 
piescnted  here  by  (Ircat  IJritain  as  her  project  of  regulations.  Why 
these  two  Governments  should  thus  create  such  a  destructive  fatality 
to  seal  life  through  the  award  of  this  Tribunal  while  professing  the  wish 
and  pur])ose  of  protecting  it  is  quite  beyond  my  ability  to  comprehend. 

The  regulations  submitted  by  the  respective  Governments  for  the 
consideration  of  this  Tribunal  must  be  regarded  as  their  official  state- 
ments of  the  basis  and  idan  of  settlement  pioposed by  each,  and  not  as 
the  ultimatum  of  each  Government,  between  which  we  are  to  choose  by 
accepting  the  one  and  rejecting  the  other.  And,  as  no  plan  or  formula- 
tion of  regulations  is  stated  in  the  treaty  or  alluded  to,  this  subject  is  left 
to  the  judgment  of  this  Tribunal,  which  is  at  liberty  to  discard  both 
schemes  or  to  adopt  regulations  that  neither  Government  has  sug- 
gested. The  only  limitations  on  the  power  of  the  Tribunal  in  this 
regard  is,  that  the  regulations  shall  be  concurrent  and,  therefore, 
uniform  as  to  both  Governments,  that  they  shall  relate  to  waters 
that  are  outside  the  jurisdictional  limits  of  either  Government,  and 
that  they  shall  be '' necessary  *  *  *  for  the  proper  protection  and 
preservation  of  the  fur-seal  in  or  habitlially  resorting  to  Behring  Sea." 

The  treaty  also  furnishes  a  guide  as  to  the  general  nature  of  the  reg- 
ulations, that  they  should  be  such  as  to  claim,  for  their  international 
support, the  adhesion  of  other  powers  to  such  regulations. 

It  will  be  observed  that  the  invitation  of  the  two  Governments  to 
other  powders,  that  they  will  give  their  adhesion  to  this  treaty,  relates 
only  to  the  regulations  we  are  to  provide.  Ithas  no  relation  to  any  other 
part  of  the  treaty.  The  object  of  this  invitation  was  not  so  much  to 
prevent  other  powders  from  encouraging  pelagic  sealing  in  Bering  Sea, 
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or  tlie  North  Pacific  Ocomi,  as  it  was  to  obtain  tlicir  eonsont  to  regu- 
lations that  woiihl  preserve  and  protect  fur  seals  in  the  waters  in  which 
they  are  found  anywhere  in  the  woild,  if  they  are  generally  adlierred  to. 

No  nation  except  (Jreat  Britain  Inis  found  itself  interested  in  the 
hnnting  of  the  seal  lierd  that  resents  to  Bering  Sea.  The  people  of 
other  nations  have  not  carried  on  pelagic  sealing  iu  that  herd,  or  in 
th(^  waters  of  the  North  Pacific  or  liering  Sea.  If  the  regulations 
that  we  adopt  are  foun<led  ui)on  or  modified  by  the  i)eeuliar  interests 
of  Canada,  or  the  United  States  (as  is  proposed  in  the  British  case), 
the  other  powers  will  find  that  they  are  in  no  sense  international,  but 
are  entirely  local;  that  they  adopt  no  geiu-ral  i)rinciple  of  action  for 
the  protection  and  preservation  of  fur-seals,  but  are  only  an  expedient 
devised  to  get  rid  of  a  particular  controversy  between  the  United 
States  and  one  of  the  provinces  of  Great  l>ritain.  "We  could  not  ask- 
other  powers  to  adhere  to  regulations  based  on  grounds  so  narrow  and 
selfish.  It  would  be  in  efiect  only  a  request  that  they  would  agree 
not  to  interfere  with  this  herd  of  seals  while  they  are  being  divided, 
according  to  an  award  of  this  Tribunal  which  apportions  them  between 
the  United  States  and  Canadian  sealers. 

The  regulations  presented  by  Sir  John  Thom])son  appear  to  be  based 
upon  the  recent  modus  vivendi  agreed  upon  between  Pussia  and  Great 
Britain,  to  which  the  attention  of  the  Tribunal  has  been  calle<l.  Pussia 
appears  to  have  accepted  that  arrangement  as  a  mere  tem])orary  check 
upon  the  aggressions  of  the  pelagic  sealer,  and  has  accoinpaiiii'd  it 
with  reservations  and  protestations  that  show  her  extreme  unwilling- 
ness to  adoi^t  it  as  the  final  definition  of  her  rights. 

If  the  award  of  this  Tribunal  should  thus  conform  to  the  plan 
adopted  in  the  Anglo-Russian  modus  vivendi,  it  will  either  force  Pussia 
into  terms  of  final  agreement  with  Great  Britain  that  she  would  not 
otherwise  ado])t,  or  it  will  show  a  wide  distinction  between  Russia  and 
the  United  States  in  treating  with  Great  Britain  about  a  subject  of 
the  same  character,  and  in  reference  to  the  same  body  of  waters. 
Pussia  could  not  finally  adhere  to  the  regulations  pro[)osed  in  the  i)ro- 
gi-amme  presented  by  Sir  John  Tlioini>s()n,  without  agreeing  to  all  that 
Great  Britain  is  demanding  of  her,  against  much  of  which  she  is 
firmly  protesting. 

Before  stating  the  form  of  regulations  to  which  I  would  prefer 
to  give  the  support  of  my  voice  in  this  Tribunal,  I  will  state  some 
conclu;;iuns  of  fact  that  I  have  drawn  from  the  evidence  as  to  the 
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character  of  the  regulationa  which  arc  ncccssjiry  to  execute  the  j)iir- 
|)Ose  ofhoMi  Governnieiits  to  ])reserve  and  ])r(»tcct  tlie  fiir  seals  of  the 
Ahiskiiii  licnl,  and  that  wouhl  also  answer  a  benelicent  purpose  in 
acc()in])lishin};'  the  universally  declared  wish  of  all  liations  interested 
in  the  subject  of  protecting'  and  preserving  seal  life,  and  in  repairinj; 
th(Mlania<^e  tliat  has  been  inflicted  upon  it  by  raiders  in  the  absen<-e 
of  governmental  i)rotection.  This,  I  take  it,  is  the  real  ground  upon 
which  other  ])owers  are  to  l)e  invited  to  giv<^  their  adhesion  to  the  reg- 
ulations that  this  Tribunal  may  determine  and  award  as  between 
Great  Britain  and  the  (Inited  States. 

The  regulations,  like  all  enactments  of  laws  that  are  remedial  in 
their  character,  are  to  be  framed  with  a  view  to  giving  relief  against 
an  existing  evil,  and  this  can  only  be  wisely  and  justly  a(M;om]dish(^d 
when  tlu^  nature  and  extent  of  the  evil  is  fiist  ascertained.  When  that 
is  done,  the  nature  of  the  evil  suggests  the  character  of  the  remedy, 
and  we  can  not  frame  the  remedy  that  W'e  are  to  ])rovide  so  as  to  merely 
check  the  evil  for  a  time,  leaving  it  to  burrow^  and  work  its  havoc  at  a 
date  that  is  more  acceptable  only  because  it  is  more  distant  from  us. 
The  occasion  requires  a  just,  serious,  and  firm  attitude  as  to  a  ques- 
tion of  great  importance  to  the  whole  world. 

I  will  now  state,  as  1  gather  from  all  the  evidence  before  us,  what  is 
the  evil  that  these  Governments  Lave  found  to  be  so  threatening  to 
seal  life  in  the  Alaskan  herd  as  to  draw  them  into  an  agreement  that 
it  should  be  rei)rcssed  by  their  concurrent  action. 

I  will  not  attempt  to  examine  again  the  details  of  the  evidence,  so 
thoroughly  presented  and  with  such  judicial  impartiality,  by  Mr. 
Justice  Haiiau.  I  can  iiud  no  Haw^  or  omission  in  his  careful  state- 
ment of  the  evidence,  or  in  the  conclusions  that  he  drew  from  it  as  to 
matters  of  fact.  I  believe  that  he  stated  the  exact  truth  of  the  situa- 
tion, and  1  fully  concur  in  his  treatment  of  the  subject  and  in  tlie 
conclusions  that  he  has  reached. 

The  present  situation,  as  I  understand  it,  is  as  follows,  as  shown  by 
a  comparison  of  the  Pribilof  and  pelagic  catches: 


Year. 

rrii.iiof 

Islands. 

Total 
pelaific 
catcL. 

18f)0 

21,234 
12,071 
7.  5011 

51,  CSS 
r,8. 000 
7:?.  Mi 

1891 

1802 

1893 

7,500  j     *80, 000 

Total 

48.  305 

273, 049 

*  Estimated. 
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In  1S89  the  Pribilof  catcli  was  1(>2,G17,  wliicli  fell  off  to  21,234  in 
1890,  and  this  was  all  that  the  islands  would  yield  of  killable  seals, 
leaving  a  deficit,  as  compared  with  the  previous  year,  of  81,379  seals 
upon  the  islands.  If  this  contrast  in  tlie  number  of  seals  that  could 
be  taken  on  the  islands  in  1889  and  1890  was  due  to  the  overkilling 
of  males  on  the  islands,  and  not  to  pelagic  hunting,  the  falling  off  of 
numbers  would  have  been  indicated  in  each  of  the  six  years  prior  to 
18S9.  No  one  has  asserted  siuli  a  fact,  and  wc  know  tliat  a  male  seal  mnst 
be  6  years  old  before  he  is  able  to  take  up  aiid  maintain  a  harem  on 
the  rookeries.  So  that  this  sudden  falling  off"  between  1889  and  1890, 
if  it  was  due  to  an  excessive  killing  of  males,  must  have  occurred  at 
least  as  early  as  18S2.  Tiiis  is  not  true,  and  no  one  pretends  that  it  is. 
The  killing  of  51,055  seals  that  the  pelagic  hunters  got,  and  at  least 
three-fold  that  number,  incliuling  those  that  were  lost,  mnst  have 
reached  300,000  seals  that  were  <lestroyed.  Of  this  number,  three- 
fourths  were  females,  that  are  not  killable  seals  on  the  islands,  and  are 
not  counted  in  the  Pribilof  catch. 

The  verification  of  this  calculation  is  almost  perfect  in  1892,  when 
the  pelagic  sealers  took  73,000  seals,  and  in  1891  when  they  took 
0^,000.  The  close  api>roximation  of  these  figures  shows  that  tlie  loss 
of  the  seals  on  the  islands  was  due  to  pelagic  sealing,  and  not  to 
the  want  of  virility  in  the  bulls  on  the  breeding  grounds,  or  to  any  other 
cause. 

That  the  process  which  has  actually  depleted  the  seal  herd  in  four 
years  to  the  extent  of  5G9,0G5  (273,000  of  which  were  females),  is  an  evil 
that  requires  to  he  remedied,  for  the  saJ:e  of  the  protection  and  preserva- 
Hon  of  seal  life,  no  one  can  douht,  as  it  seems  to  me.  Tins  progressive 
depletion  of  this  herd  of  seals  can  not  fail  to  destroy  them  very  soon, 
and,  in  the  meantime,  to  deprive  the  United  States  of  all  possible 
advantage  and  compcnsfition  d(;rive<l  from  its  efforts  to  save  the  species. 
What  the  United  States  has  done,  or  omitted  to  do,  to  deserve  treat- 
ment at  the  hands  of  this  Tribunal  that  will  expose  its  lawful  indus- 
tries to  ruin,  its  revenues  to  depletion,  and  its  wards  on  the  Pribilof 
Islands  to  the  loss  of  their  only  valuable  industry  will  be  an  inquiry 
that  will  seriously  challenge  the. justice  of  such  an  award,  in  the  esti- 
mate of  the  civili/cd  world. 

The  evil  to  be  provided  against  by  this  Tribunal  is,  clearly,  pelagic 
sealing  with  firearms. 

If  there  is,  or  has  been,  any  detriment  to  the  seal  herd  from  the 
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treatment  of  the  United  States,  on  tlie  islands,  the  faf^tson  this  subject 
were  not  unknown  to  Great  Britian  wlien  the  treaty  was  made  and 
])efore  ratifications  were  excliangcd.  This  subject  was  not  referred  to 
in  any  of  the  corresi)()ndence  between  the  (iovernnients,  and  the  treaty 
is  silent  as  to  this  supposed  mismanagement. 

Will  the  Tribunal,  in  such  a  case,  make  an  objection  to  protectinfj 
and  i)icserving  the  fur-seals  on  the  water  because  dreat  Britain  has 
not  thonghfc  it  piopcr  or  necessary  to  call  the  methods  into  question, 
or  the  United  States  into  account,  for  its  manner  of  dealing  with  that 
subject  on  land?  True,  if  it  can  be  shown  that  the  depletion  of  the 
held  is  due  to  that  cause,  and  not  to])elngic  hunting,  that  is  a  just  and 
proper  in(|niry.  If  it  is  due  to  both  causes,  this  Tribuuiil  will  deal  with 
Ihc  pchui'ic  rril,  that  is  aiihmitted  to  its  consideration,  and  leave  it  to  the 
iiiitions  concerned  in  the  i)rotection  of  seal  life  to  deal  with  the  evil  on 
land. 

If  tlie  United  States  are  not  so  wise  in  caring  for  the  seals  on  land 
as  the  pelagic  hunters  are  in  caring-  for  them  at  sea,  as  seems  to  be 
asserted,  they  are  quite  as  earnest  in  the  wish  to  do  so.  They  destroy 
no  feninle  seals;  while  the  pehigic  linnter  never  spares  one.  They  do 
not  fire  upon  the  breeding  rookeries  when  the  seals  are  massed,  many 
of  tiicm  aslec]),  with  double-barrelled  shotguns  and  buck-shot  car- 
tridges.   They  do  not  kill  indiscriminately  all  seals  that  come  in  sight. 

The  United  States  ])erinit  no  female  seals  to  be  killed;  while  75  per 
centum  of  those  killed  by  the  ])elagic  hunter  are  females  heavy  with 
young  and  almost  helpless. 

In  that  condition,  as  well  as  in  accordance  with  a  law  of  their  nature, 
which  is  an  iin])ortantfiictin  connection  with  theirdomesticity,  thefemale 
fur-seal  require  a  great  deal  of  sleep.  When  asleep,  they  turn  upon 
their  backs,  fold  their  flippers  over  their  breasts,  and  curving  their  hind 
flippers  upwards,  they  form  of  their  bodies  a  sort  of  boat,  the  spinal 
column  representing  the  keel.  They  can  only  breathe  the  upi)er  air; 
they  can  not,  like  a  fish,  extract  air  from  the  water.  While  sleei)ing 
their  noses  are  above  the  water.  After  inhaling  the  air  the  nostrils 
close  firmly  together,  and  the  air,  heated  by  their  bodies,  expands  and 
buoys  them  up.  They  seldom  breathe  oftener  than  once  in  fifteen  min- 
utes, and,  when  diving,  they  need  not  return  to  the  surface  for  air 
oftener  than  every  thirty  minutes.  We  know  nothing  of  their  habits 
at  night  while  in  the  ocean.  On  land  they  are  so  boisterous  at  night 
with  their  howlings  that   sleeu  would  seem  to  be  impossible,  except 


108 

from  sheer  exhaustion.  They  have  notakeen  vision,  and  the  sunlight 
is  painful  to  them,  so  that  they  leave  the  land  and  go  to  sea  on  days  that 
are  bright.  This  causes  them  to  seek  a  summer  home  in  a  place  where 
fogs  and  rains  prevail.  Yet  they  must  have  warmth.  Nature  has  am  ply 
l)rovided  for  this  necessity  by  giving  them  a  double  coating  of  thick, 
strong  hair,  and  of  the  thickest  and  finest  fur  that  was  ever  bestowed 
upon  any  species  of  animals.  It  is  as  impervi(ms  to  water  as  tlio  down 
of  an  eider  duck.  The  pups  are  born  without  this  fur,  and  hence  their 
aversion  to  swimming  until  it  has  grown  out;  and  this  detains  them  on 
land  for  four  months,  at  least,  during  which  i)ori<)d  they  can  subsist 
only  on  the  milk  of  the  cow  seals.  While  their  vision  is  not  keen,  their 
auditory  organs  and  sense  of  smell  are  exceedingly  acute.  They  are 
attracted  by  sounds  as  few  other  animals  are.  In  this  faculty  they 
make  a  close  approach  to  the  endowments  of  mankind.  Sir  John 
Thompson  is  amused  at  an  account,  read  by  Mr.  Justice  Harlan,  of  the 
seals  being  attracted  in  great  numbers  near  to  the  shore  at  Uoy  by  tlie 
rinuing  of  a  church  bell.  In  his  incredulous  sport  over  this  incident 
Sii-  John  forgot  that  it  is  the  personal  observation  of  Mr.  Low,  one  ot 
the  greatest  naturalists  who  ever  lived,  the  friend  and  companion  of 
('nvier,  and  is  more  tlian  confirmed  by  M.  Peron,  whom  France  has 
honored  in  the  most  conspicuous  way.  His  abilities  as  a  naturalist, 
acquainted  intimately  with  seal  life,  are  as  far  in  advance  of  those  ot 
Prof.  Elliott,  from  whom  Lord  Hannen  quotas  with  much  satisfaction, 
as  Napoleon  was  in  advance  of  the  Sioux  chieftain.  Sitting  Bull,  as  a 
military  genius. 

I  will  presently  quote  something  further  about  fur-seals  from  Mr. 
Peron. 

1  know  Mr.  Elliott,  Avhom  the  British  Government  has  dubbed  "pro- 
fessor." I  have  respect  for  his  character  and  sprightliuess.  He  is  a 
painter  in  water  colors  of  no  mean  pretensions,  but  his  use  of  color 
does  not  stop  with  his  canvas.  It  enters  into  all  he  says,  and  makes 
him  too  vivid  an  enthusiast  for  a  safe  reliance  on  questions  of  measure- 
ments, statistics,  and  cold  fiicts.  Mr.  Elliott  was  out  on  the  Pribilof 
Islands  on  the  10th  of  July,  1800,  taking  field  notes,  which,  to  be  of  any 
value,  should  be  free  from  all  romantic  conjecture.  The  following  is 
one  of  his  highly  colored  extracts  taken  from  his  report  of  that  day: 

In  comjiany  with  IMr.  Gotf  and  ])r.  Lutz,  I  made  my  plotting  of  the 
breeding  seals  as  they  lay  on  tlie  Keef  and  Garbotch  to  day. 

Here  at  the  very  heiglit  of  the  breeding  season,  when  the  masses 
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were  most  compact  and  iiiiifoini  in  llicir  (listi-ibiitioii  in  lS(52-'74,  I  (ind 
the  anim't.ls  as  they  lay  today,  scathMcd  over  twicr,  and  tlnicc  as  iniicli 
ground  as  a  rule,  as  tli»'  same  number  would  occiii)y  in  I.STU — scattered 
because  the  virile  bulls  are  so  lew  in  numbei-  and  IImj  service  wliicli 
they  rcncb'r  so  delayed  or  impotent.  In  other  words  the  cows  arc  rest- 
less; not  bein^  served  when  in  heat,  they  seek  other  bulls  by  haidin^^ 
out  in  ^reen  Ja^j^cd  points  of  massin<;  (as  is  shown  by  the  chart),  u[) 
from  their  landinji^  belts. 

This  unnatural  action  of  the  cows,  or  rather  unwonted  movement, 
has  caused  the  i)ups  already  to  form  small  pods  ev<'ry wImmg,  even  where 
the  cows  are  most  abundant,  which  shadows  to  me  the  truth  of  the 
fact  that  in  live  days  or  a  week  from  date,  the  scatterin*;'  comi)Ietely  of 
the  rookery  orjjanization  will  be  thoroughly  done;  it  did  not  tak<'.  place 
until  the  2()th-L»r>tli  July,  LS72. 

In  1872,  these  cows  were  i)roinptly  met  with  th(5  service  which  they 
cravetl  on  tlie  rookery  j^round.  The  scattering"  of  these  old  bulls  today 
over  so  large  an  area,  is  due  to  extreme  feebleness  and  combined  in 
many  cases  to  a  recollection  of  no  distant  day  when  they  had  jirevi 
ously  hauled  thus  far  out  on  this  very  ground  surrounded  by  bareness, 
though  all  is  vacant  and  semi  grass  grown  under  and  around  them  now. 

The  fur-seals,  so  well  provided  against  cold,  are  yet  so  sensitive  to 
its  effects  that  they  go  south  at  the  approach  of  winter  and  seek  their 
food  ill  the  great  river  of  warm  waters  that  comes  from  the  tropical 
coast  of  Asia  and  pours  its  flood  across  the  Pacific  Ocean.  It  bears 
enormous  treasures  of  fish  food,  and  swarms  with  schools  of  herring, 
salmon,  and  squid.  The  migratory  fishes,  that  naturally  feed  against 
the  current,  pursue  the  track  of  this  warm  river  in  the  ocean  and 
ascend  it.  This  leads  them  to  the  northern  coast  of  the  United  States, 
and  thence  around  the  great  curve  which  this  river  has  formed  on  the 
coast,  past  British  Columbia,  to  the  south  of  the  Alaskan  peninsula. 
The  fur-seals,  finding  Avarmth  and  food  in  this  ocean  current,  enter  it 
when  they  quit  the  breeding  islands  and  Bering  Sea,  in  jNovend)er,  and 
must  stay  in  the  broad  expanse  of  warm  waters,  where  it  ceases  to 
flow,  during  a  considerable  part  of  the  winter.  There  they  remain  in 
search  of  the  herring  and  other  vast  schools  of  migratory  fishes  that 
are  surfiice  swimmers  and  feeders,  and  they  follow  them  on  their  way 
to  the  spawning  grounds,  as  the  seals  return  to  their  summer  abode  on 
the  islands  to  the  north  of  the  Aleutian  peninsula,  where  the  Arcti<; 
current  and  the  Asiatic  river  meet. 

Around  the  great  curve  I  have  mentioned,  this  ocean  current  sets  iu 
close  to  the  shore,  flowing  southward,  and  its  warm  waters  inake  the 
winter  climate  in  those  high  latitudes  and  altitudes  nearly  as  soft  and 
genial  as  that  of  Ireland,  and  for  the  same  reason.  The  seals  are  thus 
drawn  into  numerous  large  assemblages  or  schools  near  to  the  western 
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coast  of  North  America,  aud  are  iu  easy  reach  of  the  "iiulustry"  o/ 
Ijelagic  sealers. 

They  must  travel  a  groat  deal  in  the  nighttime.  In  tliis  they  are 
guided  and  protected  by  their  sense  of  hearing  and  smell,  and,  like 
the  cat,  they  are  provided  with  several  rows  of  whiskers  that  are  very 
sensitive  and  that  admonish  them  of  danger  in  places  where  they  can 
not  see  their  way. 

The  gravid  females  must  necessarily  s[)cnd  a  large  part  of  each  day 
in  seeking  food,  and  do  not  travel  so  fast  as  the  male  seals.  Their  exer- 
tions are  necessarily  very  taxing  to  their  strength  and  require  them 
to  sleep  frequently  during  the  day. 

I  have  made  this  statement  of  facts  and  conclusi(jns,  as  I  draw  Micm 
from  the  evidence,  to  support  the  further  conclusion  of  fact,  which,  I 
think,  is  unavoidable,  that  the  Mar  upon  the  gravid  female  seals  is 
like  a  war  upon  the  women  and  children  of  a  nation,  which  all,  except 
the  most  depraved  of  savage  nations,  abhor.  True,  these  are  beasts; 
but  they  are  harndess,  docile,  useful  beasts,  and  very  helpless,  and 
when  they  are  denied  any  more  protection  by  the  supposed  law  of 
nations  against  the  mercenary  ferocity  of  the  pelagic  sealer  than  is 
given  to  tigers  or  serpents,  Avhile  I  am  enqtowered  to  vote  in  this  Tri- 
bunal, which  is  now  their  only  i>rotector,  I  nuist  vote  at  least  to 
disarm  the  pelagic  sealer  of  his  double-barreled  shotgun,  or  else  to 
confine  his  wariare  to  an  area  of  waters  and  to  a  close  season  where 
his  powers  of  destruction  will  not  exterminate  the  race. 

If  I  could  find  no  better  reason  for  restraining  the  pelagic  huntcis 
from  the  use  of  double  barreled  shotguns  in  their  "sportsmanlike" 
business  of  killing  gravid  females  and  nursing  mother  seals  in  order  to 
earn  $10  a  piece  from  each  pelt,  I  would  Join  my  voice  with  that  of  every 
respectable  legislature  in  the  world  in  their  careful  and  highly  penal 
enactments  for  the  prevention  of  cruelty  to  animals,  and  wonld  at  least 
put  the  female  seals  under  the  protection  of  pr(q)er  regulations  to  be 
awarded  by  this  Tribunal. 

On  this  point  I  will  (piote  from  The  Naturalist's  Library  (p.  81),  which 
thus  describes  the  cruelties  inflicted  upon  these  valuable,  docile,  and 
harmless  animals: 

Before  proceeding  to  make  the  few  remarks  which  our  limits  allow 
on  the  valuable  products  derived  from  these  animals,  we  would  say  a 
word  or  two  upon  their  capture.  They  are  exceedingly  tenacious  of  life, 
and  many  cruelties  have  been  perpetrated  upon  them,  which  most  who 
have  witnessed  declare  to  be  too  horrible  for  des(rii)tion,  and  over 
which  we  willingly  draw  a  veil.     If  life  is  to  be  sacriticed,  there  is  a 
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riglit  way  of  taking,'  it  as  well  as  a  wroTif:,  and  we  insmt  that  the  former 
should  be  followed  and  tlie  latter  avoided,  IW'fore,  liowever,  nwUniu^ 
upon  this  topic,  wo  tako  leave  to  remark  that  it  is  impossible  to  inves- 
tigate, as  we  have  done,  the  natnral  liistory  of  tiiese  animals  without 
discovering  how  much  their  capture  has  been  mad(5  a  nialfer  of  mere 
amusement  and,  as  it  is  familiarly  but  emphatically  called,  of  sport. 
We  venture  to  denounce  all  such  s[)orts  as  both  indefensible  and  wrong. 
Animals  have  been  given  to  i)rovido  for  the  necessities  and  comforts  of 
man,  but  not  that  he  may  gratify  himself  with  their  dying  agonies;  and 
he  is  wholly  inexcnsal>leif  even  here  he  breaks  the  golden  rule  of  doing 
as  he  would  be  done  by.  Sporting  witli  the  feelings,  and  i)ains  and  lives 
of  these  creatures  has  a  strong  tendency  to  lead  to  cruelty  and  wicked- 
ness; and,  therefore,  this  iidierent  tenden(;y  should  be  checked  in  the 
bud  and  invariably  opposed.  When  we  witness,  says  I'eron,  a  thought- 
less sailor  hastening  for  his  amusement,  <;lub  in  hand,  into  the  midst 
of  a  great  heid  and  surrounding  himself  with  their  dead  bodies,  we 
cannot  but  sigh  over  this  improvidence  and  cruelty  which  lays  low  so 
mauy  j^eaceful,  gentle,  and  unhap])y  beings. 

While  I  have  the  book  in  hand,  I  will  read  other  extracts  in  relation 
to  the  docility  of  the  seals,  on  pages  73  to  77 : 

At  a  particular  season  of  tlie  year,  every  male,  inflamed  with  lust, 
and  jealous  almost  at  its  shadow,  lords  it  over  his  numerous  harem 
with  even  more  than  eastern  despotism,  and  thereby  throws  the  whole 
community  into  a  state  of  the  highest  excitement  and  agitation.  Dur- 
ing this  period,  which  continues  for  months,  numy  a  jealous  Bashaw, 
as  these  animals  have  not  inaptly  been  designated,  engages  in  fearful 
strife  with  a  rival;  the  contest  is  often  long  and  obstinate,  as  well  as  most 
sanguinary  and  fatal.  Nor  does  it  end  with  these  doughty  champions. 
Other  nniles  soon  imagine  that  their  interests  are  involved,  or  their 
rights  invaded,  and  the  strife  spreads  from  family  to  family,  till  at 
length  the  Avliole  conununity  is  involved  in  one  general  nu'dee  of  pas- 
sion and  rage,  of  fierce  cries  and  groans,  of  blood  and  death;  and, 
after  all,  short  is  the  trium])h  of  tlie  concjueror,  and  deep  and  poignant 
the  chagrin  and  malice  of  the  vanquished. 

Originally,  and  therefore  we  are  disjxtsed  to  hold  that  naturally, 
these  am])hibia,  fixr  from  having  a  dread,  have  rather  a  reposing  con- 
tidence  in  man.  When  a  young  one  by  an  accident  is  separated  from 
its  parents  and  comes  in  contact  with  man,  instead  of  shunning  it 
courts  its  company.  It  will  follow  him,  and  if  the  finger  be  held  out 
will  suck  it  like  many  domestic  animals.  Through  the  kindness  of 
Prof.  Trail  w^e  can  illustrate  this  trait  in  their  mental  constitution  by 
an  interesting  incident  of  which  he  was  a  witness,  and  which,  with 
several  other  anecdotes,  we  can,  through  his  i)olite  attention,  record  in 
his  own  words:  "A  little  islet  in  Orkney,  called  the  Holm  of  Papa 
Westray,  had  long  been  a  favorite  haunt  of  numerous  seals,  Avhich  had 
become  more  than  usually  tame  from  the  care  of  the  proprietor  of  the 
adjoining  island  to  prevent  their  being  molested.  On  visiting  that 
gentleman  in  1833  I  found  the  seals  exhibited  their  wonted  confidence 
in  those  who  approached  their  protected  haunt.  Several  of  them  swam 
along  the  shore  as  a  party  of  six  or  eight  persons  walked  along  the 
beach,  and  did  not  in  general  keep  farther  from  us  than  30  or  40  yards. 
When  we  turned  so  did  they,  and  when  we  rei^ntered  our  boat  they 
followed  it  in  the  narrow  channel  that  divides  Holm  from  the  island  of 
Papa.     Seals  are  said  to  relish  music,  and  a  seal  hunter  once  informed 
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iiic  tli;it  the  sound  of  a  flute  will  allure  them  to  a  boat;  but  in  the 
above  iiistauc-e  it  was  merely  tlie  conse([uouce  of  no  j;un  beiiiij  ever 
lifted  ajjaiust  tlieui  in  tliat  islet  which  has  won  their  contidenee  in 
niau."  Nor  is  this  cliaraeteristic  less  strikingly  exemplified  by  an 
observation  made  by  Mr.  Dunbar,  the  present  incund)ent  of  the  parish 
of  Ap])Ie.uartli,  during  his  residence  at  a  former  ])eriod  in  one  of  the 
Hebrides.  In  a  letter  to  Mi-,  Lizars,  which  appeared  in  the  last  volume 
of  the  Natnralists'  Library,  we  lind  tlie  following  statement:  '^  While 
my  pupils  and  I  were  bathing,  which  we  often  did,  in  the  bosom  of  a 
beautiful  bay  in  the  island  named,  from  the  circumstance  of  its  being 
a  favorite  haunt  of  the  animal,  ^eal  iiay,  numbers  of  these  creatures 
invariably  made  their  appearance,  especially  if  the  weather  was  calm 
and  sunny  and  the  sea  smooth,  crowding  around  us  at  the  distance  of 
a  few  yards,  and  looking  as  if  they  had  some  kind  of  notion  that  we 
were  of  the  same  genns  with  themselves.  The  gambols  in  the  water 
of  my  playful  compaiMons  and  their  noise  and  merriment  seemed,  to  our 
imagination,  to  excite  them  and  to  make  them  course  round  us  with 
greater  rajtidity  and  animation.  At  the  same  time  the  slightest  attempt 
on  our  i)art  to  act  on  the  oflensive,  by  throwing  at  tiiem  a  stone  or 
shell,  was  the  signal  for  their  instantaneous  disappearance,  each  as  it 
vanished  leaving  the  surface  of  the  water  beautifully  tigured  with  a 
wavy  succession  of  concentric  circles." 

In  the  previous  paragraph  allusion  is  casually  made  to  the  notion 
that  these  animals  are  not  inditl'ercnt  to  the  charms  of  music,  whilst 
we  believe  it  may  be  safely  affirmed  that  this  assertion  is  more  freijuently 
made  than  credited.  The  statement,  however,  api)ears  to  be  ])erfectly 
correct;  and  the  following  ([notations,  the  former  from  the  celebrated 
Orkney  naturlist.  Law,  and  the  latter  from  Mr.  Dunbar  just  (pioted, 
are  sufficient  to  banish  all  skepticism  on  the  point.  "If  people  are 
passing  in  boats  the  seals  often  come  close  up  to  them  and  stare  at 
them,  following  for  a  long  time  together;  if  people  are  speaking  loud 
they  seem  to  wonder  what  may  be  the  matter.  The  church  of  Hoy  is 
situated  near  a  small  sandy  bay  much  frequented  by  these  creatures, 
and  I  observed  when  the  bell  rang  for  divine  service  all  the  seals 
within  hearing  swam  directly  for  shore,  and  kept  looking  about  them, 
as  if  surprised  rather  than  frightened,  and  in  this  manner  continued 
to  wonder  as  long  as  the  bell  rang." 

And  again  Mr.  Lizars's  correspondent:  "The  fondness  of  these  ani 
mals  for  nnisical  sounds  is  a  curious  peculiarity  in  their  nature,  and 
has  been  to  me  often  a  subject  of  interest  and  amusement.  During  a 
residence  of  some  years  in  one  of  the  Hebrides  I  had  many  ojiportu 
nities  of  witnessing  this  peculiai'ity,  and  in  fact  could  call  forth  its 
manifestation  at  jdeasure.  In  walking  along  the  shore  in  the  calm  of 
a  summer  afternoon  a  few  notes  of  my  tiute  would  bring  half  a  score 
of  them  within  .>()  or  40  yards  of  me;  and  there  they  would  swim  about, 
with  their  heads  above  water,  like  so  many  black  dogs,  evidently  de- 
lighted with  the  sounds.  For  half  an  hour,  or,  indeed,  for  any  length 
of  time  I  chose,  I  could  tix  them  on  the  spot;  and  when  I  moved  along 
the  water  edge  they  would  follow  me  with  eagerness,  like  the  dol- 
phins who,  it  is  said,  attended  Arion,  as  if  anxious  to  prolong  the 
enjoyment.  I  have  frequently  witnessed  the  same  effect  when  out  on 
a  boat  excursion.  The  sound  of  a  tiute  or  of  a  common  fife  blown  by 
one  of  the  boatmen  was  no  sooner  heard  than  half  a  dozen  would  start 
up  within  a  few  yards,  wheeling  round  us  as  long  as  the  music  played, 
and  disappearing  one  after  another  when  it  ceased." 
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Again  I  read  from  the  same  volimio  to  i^rove  what  I  have  said  about 
the  sense  of  hearing,  touch,  and  smell  that  seals  possess  (pages  05  and 
66): 

The  truth  is,  the  eye  of  the  Aiiii)liibia  is  a  ix'rCect  study  and  would 
well  repiiy  a  leiigtlioncd  (h'sciiptiou.  It  is  very  lar^o,  and  qni(<*  splier- 
icfil;  sclerotic  or  outer  nienibranc  is  very  pecidiar,  inasmuch  as  it  has  a 
soft  and  thin  zone  around  its  middle,  tliickly  covered  with  nui.s(;les, 
whilst  both  before  and  behind  it  is  thick  and  almost  cai til:i};inous. 
The  precise  use  of  this  striu;ture  has  not  yet  been  discovered,  thouj^h 
Blnmonbach  has  tlin.wn  out  the  idea  that  it  may  enable  the  seal  to  see 
both  in  air  and  water.  Kosenthal  so  far  conlirms  this  oj)inion  by  Iiav- 
ing  observed  that  tlie  mechanism  is  peculiar  to  those,  animals  which 
live  in  a  dense  medium,  such  as  water;  that  the  remarkable  thickness 
of  the  coat  is  found  in  those  .mimaltr'  in  which  the  orI)it  is  not  wholly 
osseous,  and  that  some  fishes  have  the  sclerotic  nearly  cartila<iiiious. 
With  regard  to  the  ear,  it  ought  not  to  be  forgott<'n  that  fishes,  with 
no  external  ear  or  aperture,  have  in  their  native  element  an  aeuteness 
of  hearing  which,  according  to  some  res])ectable  authorities,  far  exceeds 
our  own,  and  l\osenthal  states  that  the  auditory  nerve  of  the  seal  is 
very  large.  Respecting  the  sense  of  touch,  we  shall  here  quote  M.  F. 
Ouvier,  who  well  renuirks  :  "The  whiskers  are  very  sensible  portions 
of  the  sense  of  touch.  Those  hairs  placed  on  each  side  of  the  mouth 
and  at  the  corner  of  ohe  eye  comnumicate  witli  nerves  which  are 
remarkable  for  their  size,  and  to  which,  as  I  have  often  convinced  myself, 
the  slightest  impression  communicates  an  immediate  sensation."  So 
it  is,  wc  believe,  with  the  other  senses,  which  we  consider  wonderfully 
adapted  to  both  elements.  Thus  r>uti'on  remarks  of  the  monk  seal  on 
land-  "It  has  a  very  acute  hearing,  since  even  at  a  distance  it  never 
failed  to  obey  or  respond  to  its  master's  voice; "  and  thusCapt.  Scoresby : 
"Seals  appear  to  hear  well  under  the  water.  Music  or  particularly  a 
person  whistling  draws  them  to  the  surface  and  induces  them  to 
stretch  out  their  necks  to  the  utmost  extent,  so  as  to  prove  a  snare  by 
bringing  them  within  the  reach  of  the  shooter;"  and  Weddell:  "Their 
sense  of  hearing  is  acute,  and  also  their  s^^Mise  of  smell."  It  is  on 
acc(mnt  of  this  last  sense  that  the  Greeidanders  always  endeavor  to 
approach  them  against  the  wind.  And  were  we  to  judge  of  their  taste 
by  the  keenness  with  which  they  relish  their  food — few  animals  jjossess 
it  in  equal  perfection.  The  greatest  gourmand's  teeth  do  not  water  at 
the  anticii)ation  of  the  richest  feast  as  do  theirs  in  expectancy  of  their 
common  food.  "A  copious  saliva,"  says  M.  P.  Cuvier,  "fills  and  flows 
from  their  mouth  during  deglutition,  and  not  less  so  the  moment  the 
seal  perceives  its  prey." 

As  to  their  breathing,  I  will  read  from  pages  56,  67,  and  58,  where 
the  following  is  stated : 

Having  thus  noticed  that  the  external  structure  of  these  Amphibia  is 
admirably  adapted  for  their  watery  element,  and  yet  made  wonderfully 
conformable  to  their  requirements  on  land,  we  i^roceed  to  reuuirk  that 
their  vital  functions  also  are  strikingly  fitted  for  their  peculiar  exigen- 
cies. Their  respiration,  as  might  readily  be  inferred,  differs  consider- 
ably from  what  is  observed  in  most  other  animals.  Even  the  air  pas- 
sages undergo  a  change  which  ought  not  to  be  overlooked.  We  refer 
particularly  to  the  nostrils,  whose  state,  unlike  that  of  other  qnad- 
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nipeds,  is  that  of  being  habitually  closed,  instead  of  being  uniformly 
open.  This  was  first  noticed,  we  believe,  in  a  walrus  domesticated  in 
England,  of  which,  as  will  appear  in  our  account  of  that  animal,  it  was 
said:  <'It  can  open  and  shut  its  nostrils  at  pleasure."  The  Count 
Buffon  again  pointed  out  the  peculiarity  in  a  tame  seal  which  he 
examined:  "In  the  intervals  of  breathing,  the  nostrils  were  accurately 
closed,  and,  on  the  act  of  inspiration  being  completed,  they  were  shut 
as  before."  M.  F.  Cuvier,  at  a  later  period,  made  a  similar  observati<»n, 
so  that  we  apprehend  we  may  safely  afllrm  that  this  peculiarity  exists 
in  the  air  passages  as  their  ordinary  condition.  This  state  of  i)arts  of 
course  supplies  ready  means  of  judging  of  the  frequency  of  respiration, 
and  here,  too,  there  appears  to  be  a  marked  difference,  even  on  land, 
from  what  obtains  among  other  animals.  Thus  Buffon,  in  the  instance 
already  alluded  to,  remarks:  "The  period  between  its  several  inspira- 
tions was  very  long;  the  creature  opened  its  nostrils  to  make  a  strong 
expiration,  which  was  immediately  followed  by  an  inspiration,  after 
which  it  closed  them,  often  allowing  them  minutes  to  intervene  without 
taking  another  breath."  In  connection  with  this  peculiarity,  M.  F, 
Cuvier  makes  an  additional  and  important  remark :  "  Notwithstanding 
the  slow  and  irregular  breathing  of  these  animals,  the  regular  sujtply 
of  air  to  the  lungs  is  in  no  degree  diminished,  if  we  nmy  Judge  from 
the  very  free  motion  of  the  ribs,  and  the  great  quantity  of  air  exi)elled 
at  each  expiration.  In  truth,  the  quaiitity  of  air  taken  in  nuikes  up 
for  the  small  number  of  the  respirations;  for  few  of  the  Mainiiu\lia 
have  appeared  to  me  to  luive  so  higli  a  natural  temperature  as  the  seals. 
But,  however  great  the  peculiarity  as  exhibited  on  land  uuiy  be,  it  is 
trifling  when  compared  to  its  singularity  in  water,  where  it  is  not 
uncommon  for  these  animals  to  remain  for  a  quarter  of  an  hour  at  a 
time  under  the  surface  (the  usual  i)eriod  even  for  whales);  and  we  are 
not  prepared  to  state  what  the  extreme  limit  may  be.  Thus,  Crantz 
states  tliat  when  harpooned  they  must  come  up  in  about  a  quarter  of  an 
hour  to  take  breath;  and  Mr.  Edmonston  informs  us  that  he  once  saw 
one  of  the  bearded  seals  entangled  in  a  net,  which  struggled  with 
amazing  force  for  more  than  twenty-five  minutes  without  once  inspiring, 
and  yet  was  brought  to  the  surface  alive.  An  observation  of  M.  F. 
Cuvier  is  still  more  remarkable.  He  states,  concerning  those  which 
were  preserved  in  the  menagerie  at  Paris,  that  he  has  seen  them  while 
asleep  keep  their  heads  under  water  consecutively  aud  consequently 
without  breathing  for  an  hour  at  a  time.  This  is  an  extraordinary 
phenomenon,  even  allowing  that  the  animal  was  in  that  somewhat 
lethargic  condition  to  whicli  we  shall  ere  long  allude. 

As  to  their  destruction,  by  unrestricted  hunting,  the  following  pages 
may  be  referred  to :  pp.  93,  95,  96,  and  97,  where  it  is  said : 

The  time  was  when  cargoes  of  those  skins  yielded  $5  or  $6  apiece  in 
China,  and  the  present  i^rice  in  the  English  market  averages  from  30 
to  50  shillings  per  skin.  The  number  of  skins  brought  oft"  from  Georgia 
can  not  be  estimated  at  fewer  than  1,200,000;  the  Island  of  Desolation 
has  been  equally  productive,  and  in  addition  to  the  vast  sums  of  money 
which  these  creatures  have  yielded  it  is  calculated  that  several  thousand 
tons  of  shipping  have  annually  been  employed  in  the  traffic. 

*  *  *  These  valuable  creatures  have  often  been  found  frequent- 
ing some  sterile  islands  in  innumerable  multitudes.  By  way  of  illus- 
tration, we  shall  refer  oidy  to  the  fur-seal,  as  occurring  in  South  Shet- 
land.   On  this  barren  spot  their  numbers  were  such  that  it  has  been 
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estimated  tliat  it  conld  have  continuod  permanently  to  fiiinish  a  return 
of  100, ()()()  liirs  a  year;  wliicli,  to  way  notliiiif;'  oC  tlu;  imblic  IxMiofit,  would 
liave  yi<^l<l('(l  annually  fioui  this  spot  alone  a  very  handsome  sum  to  the 
a<lvcnturers.  l>ut  what  do  these  men  do?  In  two  short  years,  LSI' 1- 
'152,  so  «reat  is  the  rush  that  they  destroy  .'i20,000.  'I'hey  killed  all  and 
spared  none.  The  moment  an  animal  landed,  th(»uj;ii  hij^  with  younj;, 
it  was  destroyed.  Thoseon  shore  weie  likewise  imniedialely  despatehed, 
thou;;h  the  eubs  were  but  a  day  old.  'J'liese  of  eours*;  all  died,  their 
nuudter,  at  the  lowest  ealeulation,  ex<;ee<lin^'  100,000.  No  wonder,  then, 
that  at  tlu!  end  of  the  seeond  year,  the  animals  in  this  loeality  were 
nearly  extinet.  So  it  is,  we  add,  in  other  localities,  and  so  with  of  her 
seals;  so  with  the  oil  seals,  and  so  with  the  whale  itself,  every  addition 
only  makin^^i'  b;id  worse.  And  all  this  might  easily  be  prevented  by  a 
little  less  barbarous  and  revolting  cruelty,  and  a  little  more  enlightened 
seKishness.  f'isiiermen  are  by  law  restrained  as  to  the  size  of  the 
meshes  of  their  nets  in  taking  many  of  our  more  valuable  fish ;  and  in 
the  Island  of  Lobos,  in  the  liiver  Tlata,  where,  as  we  have  seen,  there 
are  quantities  of  seals,  their  extermination  is  prevented  by  the  governor 
of  Montevideo,  who  farms  out  the  trade  under  the  restriction  that  the 
hunters  shall  not  take  them  but  at  stated  periods,  ages,  etc.  *  *  * 
With  regard  to  the  seal  fishery  of  the  south  the  English  and  Ameri- 
cans have  exclusively  divided  it  between  them,  and  with  very  great 
profits.  It  has  lately  been  stated  that  they  together  employ  not  fewer 
than  sixty  vessels  in  the  trade  of  from  230  to  300  tons  burden.  These 
vessels  are  strongly  built  and  have  each  six  boats,  like  those  of  the 
whalers,  together  with  a  small  vessel  of  40  tons  which  is  put  in  requi- 
sition when  they  reach  the  scene  of  their  operations.  The  crew  con- 
sists of  about  twenty-four  hands ;  their  object  frequently  being  to  select 
a  certain  fixed  loeality  from  which  they  make  their  vanous  Ijultucs. 
Thus  it  is  very  common  ibrthe  ship  to  be  moored  in  some  secure  bay 
and  to  be  i)artially  unrigged,  whilst,  at  the  same  time,  the  furnaces, 
etc.,  required  for  making  the  oil  are  placed  on  shore.  The  little  cut- 
ter is  then  rigged  and  manned  with  about  half  the  crew,  who  sail 
about  the  neigliboring  islands,  and  send  a  few  hands  on  shore  when 
they  see  seals,  or  where  they  wish  to  watch  for  them.  This  vessel  can 
hold  about  two  hundred  seals  rudely  cut  up,  which  will  yield  about 
100  barrels  of  oil.  This  is  transported  to  the  headquarters  and  melted. 
The  campaign  frequently  lasts  for  three  years,  and  in  the  midst  of 
unheard  of  privations  and  dangers.  Some  of  the  crew  are  sometimes 
left  on  distant  barren  spots,  and  the  others  being  driven  oft'  by  storms, 
they  are  left  to  perish  or  drag  out  for  years  a  most  precarious  and 
wretched  existence. 

This  evidence,  from  the  highest  English  and  French  authorities,  was 
stated  to  the  scientific  world  more  than  fifty  years  ago,  as  a  plea  for 
the  preservation  of  these  valuable  and.  docile  animals.  If  we  calculate 
the  values  they  would  have  added  to  commerce,  had  Great  Britain 
and  the  United  States  then  agreed,  as  they  do  now,  to  adopt  regula- 
tions for  their  protection,  we  must  reproach  ourselves  if  this  Tribunal 
is  not  now  equal  to  this  important  duty  and  if  tlie  regulations  we  adopt 
are  not  effectual  to  stop  this  great  wrong. 
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The  following  pages,  275,  276,  and  277,  contain  a  description  of  fur- 
seals  in  the  Antarctic,  taken  from  tlie  writings  of  Capt.  Weddell: 

Notliing  regarding  the  fur  seal  is  more  astonishing  than  the  dispi-o 
portion  in  the  size  ot  tlie  male  and  female.  A  large  grown  male,  from 
the  tip  of  the  nose  to  the  extremity  of  the  tail,  is  (J  feet  9  inches,  wliih' 
the  female  is  not  more  than  3A  feet.  This  class  of  the  males,  however, 
is  not  the  most  numerous,  but  being  ithysically  the  most  i)o\verful  tli<'y 
kee])  in  tlieir  possession  all  the  females  to  the  exclusion  of  the  younger 
branches;  hence,  at  the  time  of  parturition,  the  males  attending  the 
females  may  be  computed  as  one  to  twenty,  which  shows  this  to  be, 
perhaps,  the  most  polygamous  of  large  animals. 

They  are  in  their  nature  completely  gregarious;  but  they  flock 
together  and  assemble  on  the  coast  at  different  peiiods  and  in  dis- 
tinct classes.  The  males  of  the  largest  size  go  on  shore  about  the 
middle  of  Novendjer  to  wait  the  arrival  of  the  females,  who  of  necessity 
mnst  soon  follow  for  the  purpose  of  bringing  forth  their  yonng.  These 
in  the  early  part  of  Deccnd)er  begin  to  land,  and  they  are  no  sooner  ont 
of  the  water  than  they  are  taken  possession  of  by  the  males,  who  have 
many  serious  battles  with  each  other  in  i>rocuring  their  respective 
seraglios  and  by  a  ])eculiar  instinct  they  carefully  protect  the  females 
nnder  their  charge  during  the  whole  period  of  gestation.  By  the  end  of 
D.'cend)er  all  the  female  seals  have  accomplish  the  purpose  of  their  land- 
ing. The  time  of  gestation  may  be  considered  nearly  twelve  mo  ths.  and 
they  seldom  have  more  than  one  at  a  time,  which  tliey  suckle  and  rear 
apparently  with  great  affection.  By  the  middle  of  February  the  young 
are  able  to  take  to  the  water,  and  after  being  taught  to  swim  by 
the  mother  tJiey  abandon  them  on  the  shore,  where  they  remain  till  tlieir 
coatsof  fur  and  hair  are  completed.  During  the  latter  end  of  February 
what  are  called  the  dogseals  go  on  shore;  these  are  the  young  seals  of 
the  two  preceding  years,  and  snch  Tuales  as,  fiom  the  want  of  age  and 
sti  ength,  are  not  allowed  to  attend  the  pregnant  females.  These  young 
seals  come  on  shore  for  the  purpose  of  renewing  their  annual  coats, 
which  being  done  by  the  end  of  April  they  take  the  water,  and  scarcely 
any  are  seen  on  shore  again  till  the  end  of  June,  when  some  young 
males  come  up  and  go  off  alternately.  They  continue  to  do  this  for  six 
or  seven  weeks,  antl  the  sliores  are  then  again  abandoned  till  the  end  of 
August,  when  a  herd  of  small  young  seals  of  both  sexes  come  on  shore 
for  about  live  or  six  weeks,  and  then  retire  to  the  water.  The  large 
male  seals  take  up  their  i)la('es  on  shore,  as  has  been  before  described, 
which  completes  the  intercourse  all  classes  have  with  the  shore  during 
the  whole  year.  The  young  are  at  lirst  black;  in  a  lew  weeks  they 
become  gray,  and  soon  alter  obtain  their  coat  of  hair  and  fur. 

Wlien  these  iSoutli  iShetland  seals  were  first  visited  they  had  no 
apprehension  of  danger  irom  meeting  men;  in  lact,  they  would  lie  still 
while  their  neighbors  were  killed  and  skinned;  but  latterly  they  had 
accpiired  habits  for  counteracting  danger  by  placing  themselves  ou 
rocks,  from  which  they  could  in  a  moment  precipitate  themselves  into 
the  water.  The  agility  of  this  creature  is  almost  greater  than,  from  its 
ajipearance,  an  observer  would  anticipate.  I  have  seen  them,  indeed, 
often  escape  from  men  running  fast  in  pursuit  to  kill  them. 

These  statements,  collated  in  volume  12  of  the  ^Naturalist's  Library, 
whicli  Lord  Haunen  tells  us  is  a  standard  work,  were  written  about 
1S20  to  1830,  and  some  of  them  earlier,  by  the  most  scientific  natural- 
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ists  who  gatbered  the  facts  from  i)i'is()iial  obscivatioiiH.  They  relate  to 
the  same  race  of  fur-seals  at  the  antipodes  that  we  are  iiKjuiring  about 
in  this  case. 

Those  abl(i  scientists  ent<',r  iiiinufcly  into  all  the  characteristics  of  the 
fur-seals  and  other  carnivorous  amphibia  and  give  exact  descriptions 
of  their  actual  and  comparative  anatomy.  Their  accounts  furnisli 
accurate  data,  in  strong  contrast  with  the  guessing  an<l  conjectures  of 
the  tyros,  many  of  tliem  witliout  previous  experience,  who  were  sent 
out  to  make  a  brief  and  necessarily  superlicial  study  of  tlie  I'ribilof 
lierd,  chiefly  with  a  view  to  bolster  up  special  theories  that  are  made 
the  bases  of  the  contentions  that  the  Tribunal  is  now  examining. 

Althougli  these  books  were  written  more  tlian  a  half  century  ago, 
they  are  as  accurate  as  a  photograph  as  to  the  physical  characteristics 
and  the  habits  of  the  fur-seals  of  the  North  Pacific,  and  show  that  they 
are  exactly  now  what  the  same  species  was  one  hundred  years  ago  in 
the  South  Pacific  Ocean. 

I  rely  upon  these  exact  and  scientific  statements  of  these  learned  and 
trained  naturalists  to  clear  up  the  doubts  and  reconcile  or  remove  the 
conflicting  conjectures  of  the  numerous  witnesses  in  this  case  who  dis- 
agree chiefly  because  they  are  not  well  informed  as  to  the  subject.  In 
tiie  matter  of  the  virility  of  the  harem  masters,  the  alleged  barrenness 
of  cows  killed  in  July,  August,  and  September,  and  the  possible  dis- 
eases that  may  have  swept  off  large  numbers  of  pups  on  the  island, 
opinions  are  advanced  with  bold  freedom  by  men  whose  opinions  are 
not  entitled  to  any  weight  whatever.  1  do  not  remember  that  any  one 
of  the  many  statements  of  the  hundreds  of  witnesses  Avho  speak  so 
confidently  on  these  subjects  is  based  either  upon  actual  skill  or  actual 
examination,  by  dissection  or  in  any  practical  way,  of  the  characteristics 
of  fur-seals.  All  the  evidence  shows  that  the  breeding  cows  are  fer- 
tilized within  a  few  days — about  ten  days — after  parturition,  and  that 
until  that  is  accomplished  the  harem  masters  control  their  movements 
with  the  most  jealous  care,  ami  none  of  them  are  permitted  to  go  into 
the  sea  until  they  are  impregnated.  Thej^  then  set  out  to  get  food  to 
nourish  the  pups  they  have  borne,  carrying  in  their  bodies  the  living 
germ  of  the  next  creation.  In  these  early  days  the  fact  of  fertilization 
is  not  discernible  even  on  close  examination  to  the  unskilled  eye;  yet 
such  examinations  were  not  made,  and  these  seal-hunters  and  so-called 
l^rofessors  unhesitatingly  testify  that  a  cow  seal,  having  milk  in  her 
breasts,  is  barren  because  there  were  no  external  signs  that  she  was 
gravid  with  young. 
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And  so  it  is  in  respect  of  the  virility  of  the  bulls,  a  fact  that  would 
])robnbly  defy  the  most  exact  scientilic  examination  to  i)rove,  is  stated 
with  sublime  confidence  by  Prof.  Elliott  and  other  like  guessers.  He 
finds  the  bulls  at  i)eace  on  the  rookeries,  and  though  they  are  not 
irritated  by  being  crowded  together  as  formerly,  he  concludes  that 
because  they  have  their  domestic  enjoyments  without  the  necessity  of 
jealous  warfare  that  tliey  have  lost  their  virility.  Among  all  polyg- 
amous animals  endowed  with  fighting  ca]>acity  nature  provides  for 
destroying  the  excess  of  males  by  the  wars  they  wage  upon  each  other. 
Breeders  of  animals  reach  this  result  without  the  necessity  of  permit- 
ting them  to  light  and  kill  each  other.  It  requires  very  simple  reason- 
ing to  reach  the  conclusion  that,  if  this  waste  of  physical  energy  is 
saved  to  breeding  males  by  their  separation  from  each  other  and  the 
suppression  of  their  warfare,  that  it  will  supply  the  virility  to  meet  a 
greater  demand  upon  their  powers  of  procreation. 

No  dissections  seem  to  have  been  made  of  dead  pups  found  on  the 
islands  on  one  occasion  to  ascertain  whether  they  had  died  of  starva- 
tiim  or  of  disease,  or  were  swept  off  by  tempests  and  drowned  and 
were  thrown  upon  the  coasts  in  "  winrows"  by  the  waves  of  the  sea. 
Yet  each  witness  gives  his  opinion  as  to  what  killed  the  pups  with  as 
much  confidence  as  if  he  really  knew  what  ho  was  talking  about. 

The  effort  to  account  for  the  dLsi)arity  of  81,000  killable  seals  on  the 
islands  between  1889  and  1890  by  any  of  these  mere  conjectures  is 
founded  upon  this  sort  of  testimony  and  can  not  break  the  force  of  the 
fact  that  in  1800  the  pelagic  hunters  got  51,655  seals,  while  on  the 
islands,  where  102,017  killable  seals  were  taken  in  1889,  only  21,238 
could  be  found  the  next  season  "  by  scraping  the  rookeries,"  as  Lord 
Hannen  observed. 

The  crucial  test  of  the  necessity  of  forbidding  pelagic  sealing  with 
firearms  in  parts  of  the  ocean  where  seals  abound  is  the  fact  that  it 
results  necessarily  and  without  doubt  in  the  killing  of  great  numbers 
of  female  seals,  because  of  their  disposition  to  sleep  when  gravid. 
They  are  more  easily  approached  than  the  males,  and  the  result  is  the 
de>truction  of  a  much  larger  proportion  of  females  than  of  males. 
The  encouragement  of  this  indiscriminate  killing  of  females,  or  its  tol- 
eration, will  establish  a  practice  that  violates  every  idea  of  the  protec- 
tion and  preservation  of  the  species.  It  legitimates  a  war  upon  the 
race  that  can  not  be  restrained. 

If  we  first  deny  to  this  race  of  valuable  and  docile  animals  (that  have 
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less  dread  of  the  presence  of  man,  wlietlior  on  land  or  sea,  than  any 
other  animal  that  is  classed  as  a  wild  animal)  all  tlie  protection  that 
the  law  gives  to  animals  that  are  domesticated,  and  for  no  other  end 
than  to  protect  the  merely  technical,  cruel,  and  unrelenting  claim  of 
rights  by  its  worst  enemy,  the  pelagic  sealer,  we  should  never  take  to 
ourselves  the  credit  of  protecting  and  preserving  them.  When  we  arm 
those  enemies  with  double-barreled  shotguns,  with  cylinder  cartridges 
charged  with  buckshot,  and  turn  them  in  upon  the  herd  to  kill  them 
indiscriminately  alter  they  have  congregated  in  great  numbers  and 
are  making  their  way  to  their  only  place  of  resort  for  the  purjjoses 
of  procreation,  we,  their  only  protectors,  become  their  destroyers. 
This  is  not  a  liypothcctical  case  or  an  exaggerated  statement,  but  is 
the  simi>le  and  undeniable  truth. 

This  Tribunal,  by  such  a  decree,  will  deny  to  the  fur-seal  species,  all 
over  the  world,  that  i^rotection  which  the  municipal  law  has  always  freely 
and  even  eagerly  extended  to  all  harmless,  docile,  and  useful  animalsthat 
are  valuable  to  man  for  food  and  raiment.  We  will  put  upon  them  the 
ban  of  outlawry  only  because  they  must  go  into  the  sea  for  food,  and 
because  they  do  not  need  to  be  converted  from  their  natural  condition  or 
disjjosition  by  the  discipline  or  the  temptations  of  the  skill  of  man  that 
must  be  used  in  taming  savage  beasts.  Nature  having  disi^ensed  with 
all  necessity  for  such  inducements  and  manii^ulations  to  overcome  any 
aversion  of  the  fur-seals  to  the  dominion  of  man,  and  having  delivered 
them  into  his  hands  as  a  free  gift,  to  be  used  at  his  pleasure  and  to 
meet  a  want  that  no  other  animal  can  supply,  the  law  steps  in  and 
declares  that  because  nature  has  done  this,  and  has  so  placed  it  out 
of  man's  power  to  make  the  seals  any  more  docile  and  tame  by  induce- 
ments and  manipulations  than  they  are  by  nature,  the  fur-seals  can 
never,  as  a  class,  become  domestic  or  domesticated  animals,  and  can 
receiA'e  no  legal  protection  in  the  sea.  They  are  forever  excluded  on 
such  grounds  from  the  legal  possibility  of  domestication,  and  are  handed 
over  to  the  most  formidable  enemy  that  ever  hunted  any  animal,  tame 
or  wild,  doomed  to  inevitable  destruction. 

I  dissent  from  such  opinion  as  being  contrary  to  the  laws  of  God  and 
the  often-expressed  legislative  intentions  of  man;  but  I  yield  to  it  as 
the  sincere  judgment  of  this  Tribunal,  and  refer  to  it  to  show  hoic  mnch 
greater  is  the  necessity  now  resting  upon  this  Tn'&wna/ in  the  am])litude  of 
its  powers  supplied  to  them,  for  this  occasion  and  for  that  purpose,  to  afford 
substantial  protection  for  the  preservation  of  the  species.    I  will  explain 
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my  meaning  when  I  say  that  the  outlawry  of  the  fur-seal  species  is  con- 
tiiiry  to  the  laws  of  God.  Hundreds  or  thousands  of  years  ago  these 
animals  and  the  Aleuts  were  brought  in  contact  by  the  directing  hand 
of  Providence  along  the  shores  and  on  the  islands  of  Bering  Sea. 
No  tree,  no  fruit,  or  grain,  or  grass,  or  cattle  were  there  to  sup- 
])(>rt  human  life;  but  men  were  there,  who  subsisted  on  these  fur-seals 
and  were  clothed  iu  their  skins.  This  was  nearly  the  only  food  aud 
raiment  thoy  could  obtain  in  a  climate  as  inhospitable  aud  in  a  country 
as  rugged  and  dreary  as  any  on  the  habitable  globe. 

Only  one  hundred  and  fifty  years  ago,  a  powerful  nation,  Russia, 
came  with  her  great  ships  and  armaments  and  took  the  country  and 
the  iieople  and  the  seal  herds,  by  right  of  discovery,  aud  supported  its 
right  by  the  title  known  to  the  law  of  nations  as  title  by  discovery — a 
most  tyrannical  and  fraudulent  maxim  of  international  law  which  the 
civilized  world  has  now  practically  abandoned.  If  this  had  never  been 
done,  the  Aleuts  would  now  be  the  owners  and  rulers  of  that  country} 
aud  the  question  we  are  now  discussing  would  be  whether,  under 
international  law  as  it  is  now,  the  food  and  raiment — the  only  valuable 
resource  of  these  poor  and  helpless  people — could  be  taken  by  any  great 
power  and  the  people  left  to  i)erish.  In  that  case  the  consensus  of  the 
civilized  powers  would  be  that  those  animals  should  be  considered  the 
property  of  the  Aleuts,  the  owners  of  the  breeding  islands,  aud  when 
they  left  the  coasts  with  the  intention  to  return  and  visited  the  ocean 
for  food,  that  they  should  at  least  be  attended  with  the  protection  that 
is  given  by  the  law  of  all  civilized  nations  to  domesticated  aninuils. 
This  is  the  law  of  God,  who  first  gave  these  animals  to  those  northern 
tribes  and  made  them  the  staff  of  life  to  them  by  reason  of  their  docil- 
ity, the  regularity  of  their  coming  into  the  service  of  those  people,  and 
their  com])letc  submission  to  that  service. 

That  law  is  not  changed  because  the  United  States,  a  powerful  and 
wealthy  nation,  has  assumed  to  make  provision  for  these  people  while 
lifting  them  into  a  higher  civilization  and  finds  in  the  fur-seals  the  reve- 
nue that  is  needed  for  these  i)urposes.  For  more  than  one  hundred 
years  Great  Britain  and  her  subjects  have  known  the  fact  that  Eussia 
and  the  United  States  have  made  these  fur-seals  the  basis  of  a  valuable 
industry;  a  means  of  providing  for  the  Aleuts;  an  instrumentality  of 
government;  and  almost  the  only  source  of  revenue  that  country  pos- 
sessed. It  was  not  until  1876  that  any  pelagic  sealer  entered  Bering 
Sea,  aud  that  was  a  United  States  vessel  that  was  captured  and  (X)n- 
fiscated  by  that  Government. 
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The  seal  hunters  had  dcpopuhited  the  Antarctic  Ocean  of  fur-seals, 
and  had  made  many  successlul  raids  on  the  islands  and  coasts  of 
Japan.  Tlieir  poaching  grounds  had  been  exhausted  and  tlie  hope  of 
great  profits  drew  them  to  IJcring  Sea.  Tliey  found  governmental 
resistance  in  Japan,  liussia,  and  the  United  States,  but  they  found  in 
Canada  a  Government  that  would  give  countenance  to  their  raids,  and 
despite  the  best  efitbrts  of  the  United  States  and  Great  Britain,  and  of 
their  ordinances  closing  Bering  Sea  to  them,  they  now  swarm  n])on 
the  known  route  of  the  migration  of  the  seals,  which  they  follow  with 
immense  fleets.  It  was  this  sudden  and  dangerous  movement  that 
caused  these  nations  to  agree  that  this  Tribunal  should  settle  the  ques- 
tions that  stood  in  the  way  of  concurrent  action  between  these  (lovern- 
mentsj  and  should  then  determine  regulations  for  the  proper  protection 
and  preservation  of  the  fur-seals  in  the  water,  and  not  regulations  to  be 
provided  for  the  protection  of  the  i^elagic  hunters,  who  are  the  only 
human  destroyers  of  the  fur-seals  that  can  not  be  otherwise  completely 
restrained. 

If  we  will  take  a  correct  view  of  the  number  and  the  power  of  these 
destroyers  we  shall  see  in  the  dangerous  aggregation  of  those  enemies  a 
demand  that  we  can  not  reasonably  resist  for  preventing  them  from 
destroying  the  fur-seals  placed  under  our  protection  by  this  trcnt3\ 
In  view  of  the  very  heavy  forces  that  arc  and  have  been  marshalled  for 
this  ruinous  purpose,  and  that  are  really  invited  to  increase  their  num- 
bers and  strength  by  the  regulations  offered  for  our  ad()i)tion  on  belialt 
of  Great  Britain,  we  shall  find  a  just  and  sufficient  reason  for  firm 
action,  without  being  left  to  conjecture  upon  a  meager  statement  of 
facts,  and  abundant  statements  of  loose,  ignorant,  muddy,  conflicting, 
and  partial  opinions  as  to  how  much  wanton  and  needless  injury  has 
already  been  done  to  seal  life,  and  in  what  months  of  the  year  it  has 
been  done. 

In  1892,  the  sealing  fleet  in  the  North  Pacific  Ocean  numbered  122 
vessels,  GO  of  which  were  under  the  British  flag,  and  53  under  the  flag 
of  the  United  States.  2^0  other  nations  were  participating  in  the  hunt. 
Allowing  to  each  vessel  8  sealing  boats,  though  none  had  less  than  5, 
and  many  of  them  had  15,  there  were  976  boats.  There  could  not  have 
been  less  than  1,000  boats.  Giving  to  each  boat  a  hunter  and  oarsman, 
there  were  2,000  men  employed  in  hunting.  They  also  had  the  ship 
and  its  crew  as  a  base  for  supply  of  ammunition  and  provisions,  and  to 
give  assistance  in  skinning  the  seals  after  hoisting  them  into  the  ship, 
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and  ill  disposing  of  the  carcasses  and  salting  and  stowing  tLe  pelts. 
These  crews,  allowing  10  men  and  c>flicers  to  each  vessel,  though  the 
numbers  were  much  greater,  numbered  1,220;  in  all,  3,220  men.  I 
place  this  estimate  below  that  of  both  Governments  because  I  bolieve 
that  is  a  full  allowance  of  the  men  needed,  and  this  business  requires 
no  great  investment  of  capital  to  make  it  profitable. 

Each  hunter  has  a  rifle,  and  a  double  barreled  shotgun,  and  takes 
100  rounds  of  ammunition  on  each  excursion  from  the  ship,  which  he 
usually  expends  in  a  day's  work.  The  guns  are  breech-loading,  rapid- 
liriiig  weapons,  and  have  fixed  ammunition,  made  waterproof;  and  are 
fired  by  the  impact  of  the  hammer  upon  an  exj^losive  that  is  fixed  in 
the  base  of  each  cartridge.  The  powder  and  the  exj^losive  for  igniting 
it  are  charged  into  a  copper  cup  or  cylinder  that  forms  the  base  of  the 
cartridge,  and  the  lead  is  imbedded  in  the  cylinder,  in  front  of  the 
powder.  A  slight  flange  around  the  exterior  of  this  cylinder  at  its 
base  prevents  its  escape  from  the  gun  in  firing,  and  when  it  is  emptied 
a  very  simple  contrivance  removes  the  shell  from  the  breach  of  the  gun. 
Fifteen  buckshot,  each  a  deadly  missile,  is  usually  the  charge  of  lead 
placed  in  each  cylinder  cartridge,  and  if  a  hunter  fires  100  shots  in  a 
day,  he  discharges  1,500  of  these  missiles  at,  or  int4>.  the  seals. 

In  10  days  of  good  sealing  in  the  North  Pacific  out  of  GO,  the  single 
hunter  would  fire  15,000  deadly  shots  at  close  range:  and  in  15  days 
out  of  90,  in  the  Bering  Sea,  he  would  fire  22,500  deadly  missiles  at  or 
into  the  seals,  even  under  the  more  apparently  forbearing  and  humane 
scheme  of  regulations  offered  by  Sir  John  Thompson.  But  under  the 
British  scheme  his  opportunities  would  be  much  greater.  In  a  seal- 
ing campaign  of  two  months  in  the  North  Pacific  and  three  months  in 
Bering  Sea — continuous  months — the  single  hunter,  during  twenty-five 
days  of  good  sealing  out  of  one  hundred  and  fifty-three  days  (Sundays 
included),  would  fire  at  and  into  the  seals  37,500  deadly  cartridges. 
One  hunter  with  that  opportunity,  if  he  was  moderately  skilled  in 
shooting  seals,  would  destroy  2,000  or  more  seals  in  153  days  of  hunt- 
ing. 

It  is  idle  to  suppose  that  out  of  153  days  of  hunting  he  would  not 
find  25  days  of  good  sealing,  in  which  he  would  fire  100  shots  each  day. 
The  average  for  the  entire  period  would  be  24  shots  each  day  for  each 
hunter.  Now  multiply  these  figures  by  the  number  of  hunters  in  the 
entire  fleet  of  122  vessels — 9G7,  and  in  the  25  days  of  good  sealing 
weather  out  of  the  153  days  spent  in  the  North  Pacific  and  Bering 
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Sea,  they  would  fire  at  and  into  the  seals  3,550,824  cartridges,  each 
loaded  with  15  buckshot,  all  deadly  mis.siles,  and  numbering  53,262,300. 

Now,  let  us  8upi)ose  that  three-fourths  of  these  shots  failed  to  hit  the 
seals  and  that  only  half  of  the  number  that  hit  tiioiii  either  killed  tin*, 
seals  or  wounded  tiiem  mortally,  and  we  expose  this  herd  of  seals  to 
an  annual  loss  of  443,853  seals  at  the  very  lowest  possible  estimate 
and  upon  a  basis  of  facts  that  no  one  can  safely  dispute.  This  shows 
that  not  more  than  one  seal  is  taken  out  of  every  live  seals  shot.  This 
seal  herd  in  its  present  depleted  condition  can  not  continue  to  exist  if 
half  that  number  of  seals  is  taken  from  it  in  each  of  the  years  from 
1894  to  the  end  of  the  century.  And  if  the  percentage  of  female 
seals  killed  is  equal  to  two-thirds  or  even  half  the  whole  number,  the 
speed  and  certainty  that  must  attend  the  destruction  of  the  herd  will 
be  very  greatly  increased  under  the  plan  of  Sir  John  Thompson. 

If  we  expect  that  a  less  number  of  vessels  will  hereafter  assemble  for 
seal  hunting  than  came  in  1892,  on  what  ground  can  we  safely  base 
such  a  conjecture? 

The  skins  of  seals  are  worth  $10  apiece;  they  were  worth  that  much 
in  1821,  and  if  the  average  catch  of  each  vessel  is  only  250  for  live 
months,  or  50  seals  a  month,  it  is  a  very  large  earning,  and  it  leaves 
half  the  year  for  other  voyages.  If  the  attack  on  the  seals  is  pei  mitted 
when  they  are  herded  together  in  Bering  Sea  in  one  vast  body,  or 
when  traveling  in  large  parties  up  the  Pacific  coast,  the  limiting  of 
the  hunting  season  to  a  brief  period  will  only  increase  the  activity  of 
the  pelagic  sealers,  and  as  much  killing  will  be  done  with  200  vessels 
in  one  month  as  would  be  done  with  100  in  two  months,  if  the  open 
season  was  two  months  iri stead  of  one.  We  could  no  more  safely 
assume  that  the  sealing  fleet* in  1894  or  1895  will  not  exceed  the  number 
assembled  in  1892  than  we  could  have  assumed  in  1870  that  pelagic 
hunting  would  be  limited  to  a  single  vessel  and  could  not  possibly 
reach  the  number  of  122  vessels  by  the  year  1892.  The  experience  of 
the  last  seventeen  years  on  this  subject  is  not  to  be  disregarded. 
It  is  a  living  lesson  of  truth  that  the  legerdemain  of  minor  and  astute 
calculations  can  not  conceal  under  a  cloud  of  doubt.  The  fact  remains 
that  in  the  year  1892,  122  vessels  assembled  in  the  North  Pacific  and 
took  73,394  skins  of  dead  animals,  killing  or  fatally  wounding  at  least 
twice  that  number — 140,788 — in  all,  220,182  seals,  of  which  two  thirds 
were  females,  numbering  140,794. 

There  can  be  but  little  doubt,  on  all  the  evidence,  that  the  number 


124 

of  female  seals  killed  and  wounded  was  more  than  double  the  number 
of  skins  that  were  taken.  There  is  also  as  little  doubt  that  two-thirds 
of  the  females  killed  or  fatally  wounded  were  gravid,  and  on  their  way 
to  the  islands  to  be  delivered  of  their  young;  and  each  seal  in  that 
condition  was  then  the  repository  of  two  lives  that  were  thus  destroyed; 
the  unborn  pups  being  99,862. 

TluH  uumber,  adilins  the  number  taken 73,  394 

Aud  tlie  number  killed  and  wouudeil,  butnot  taken 220. 182 

And  the  unborn  pups  of  the  146,794  females  killed  or  fatally  wounded 99,  «62 

Givesa  total  of 393.438 

How  can  it  be  said  that,  on  the  evidence  in  tliis  case,  this  is  not  a 
true  and  safe  estimate  of  the  result  of  the  work  of  destruction  wrought 
by  122  sealing  vessels  in  1892,  in  the  North  Pacific  while  they  were 
limited  to  those  waters  by  the  modus  vivendi  of  1891? 

Eeduce  this  estimate  if  you  will  by  one-half  aud  make  it  only 
190,714  seals  of  all  conditions  and  sexes  that  are  killed,  and  the  num- 
ber destroyed  is  nearly  twice  as  great  as  the  number  of  seals  that 
were  killed  and  recovered  in  1892.  Until  these  facts  are  changed  or 
expunged  from  the  record,  I  can  find  no  occasion  for  examining  in  this 
opinion  the  minor  details  that  relate  to  other  seasons.  Tliese  facts, 
if  they  are  to  be  repeated  indefinitely,  destroy  all  hope  of  preserving 
these  seals. 

The  year  1892  with  its  actual  experiences  stands  nearest  to  1803,  and 
is  the  safest,  as  it  is  the  most  complete,  guide  to  the  truth  of  the  situ- 
ation. I  therefore  take  that  year,  with  its  ascertained  facts  and 
results,  as  the  chief  basis  of  my  objections  to  the  schemes  of  regu- 
lations proposed  by  Great  Britain  and  departed  from  and  modified,  but 
scarcely  improved,  by  the  plau  of  Sir  John  Thompson. 

That  Sir  John  has  found  it  necessary  to  depart  from  the  British 
proposals  is  a  grave  concession,  especially  in  the  point  so  earnestly 
contested  by  Great  Britain,  that  this  Tribunal  has  no  jurisdiction  out- 
side of  Behring  Sea.  He  proposes  a  zone  of  absolute  prohibition  of 
pelagic  sealing  of  10  miles  around  the  Aleutian  Islands. 

In  considering  regulations  as  they  may  be  shaped  and  modified  by 
other  considerations  than  the  method  that  will  best  protect  and  pre- 
serve the  particular  class  of  fur-seals  placed  under  the  protection  of 
this  Tribunal  by  the  treaty  (if  we  are  to  take  such  liberties  with  our 
powers),  the  Tribunal  must,  in  justice,  examine  into  the  rights  of  the 
pelagic  sealers  of  the  United  States,  in  the  Pacific  Ocean  aud  in  Ber- 
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iuff  Sea,  as  they  will  ho  when  the  statutes  of  the  TJnifcd  States  shall 
permit  them  to  enter  with  the  Canadians  and  niso  with  the  peojiU'  of 
other  nations  into  that  haivcst  field,  and  to  have  ciiual  rights  in  the 
spoils  that  we  are  asked  to  pla<;e  within  their  reach. 

Although  we  have  not  yet  consideicd  the  British  case  on  its 
merits,  which  covers  only  the  claim  of  riglit  to  unlimited  and  un- 
controlled pelagic  sealing,  and  have  oidy  considered  the  objections 
to  the  case  of  the  United  States  that  are  stated  in  the  British  counter 
case,  I  must  assume  that  the  citizens  and  subjects  of  the  res])ective 
Governments  everywhere  on  the  high  seas  are  to  have  equal  rights 
and  privileges.  If  it  is  the  right  and  privilege  of  the  pelagic  sealers  of 
Canada  to  waylay  the  seals  in  May  and  June  at  Unimak  Pass  or  any 
other  i)ass,  and  in  July,  August,  and  September  to  waylay  them  in 
Bering  Sea  near  tlie  passes  or  near  the  breeding  islands,  the  same 
right  must  be  accorded  to  the  citizens  of  the  United  States  who  for 
personal  gain  choose  thus  to  violate  the  declared  public  policy  of  their 
Government. 

If  it  must  bo  that  this  Tribunal  will  inflict  upon  the  United  States 
the  double  indignity  of  having  her  wise  and  honorable  policy  of 
preserving  the  fur-seal  species  disregarded  by  her  own  people,  under 
the  suggestions  of  the  award,  and  of  requiring  the  concurrent  action 
of  Great  Britain  in  the  principles,  if  not  in  all  the  details  of  laws  and 
of  administration,  in  guarding  the  proposed  30-mile  zone  against  intru- 
sion by  citizens  of  the  United  States,  we  should  at  least  be  careful 
to  protect  the  United  States  against  a  definition  of  the  rights  and 
powers  of  pelagic  sealers  that  is  so  radical  as  to  break  down  the 
admitted  rights  and  principles  of  self-defense. 

The  same  necessity  does  not  exist  for  guarding  Great  Britain  with 
protective  regulations,  because  no  pelagic  hunting  is  done  within  thou- 
sands of  miles  of  any  place  where  she  has  any  sealing  industry,  and 
the  interest  of  the  pelagic  hunters  is  in  accordance. with  her  present 
policy  of  giving  them  free  rein  in  the  destruction  of  fur-seals  if  they  can 
make  any  money  by  the  operation,  as  her  policy  is  now  disclosed  in  the 
regulations  she  has  submitted. 

As  to  citizens  of  the  United  States  who  would  be  thus  encouraged 
by  such  an  award  policy  to  raid  upon  the  industries  and  revenues  of 
their  Government  during  five  months  of  the  year  and  to  defy  its  public 
policy,  it  may  turn  out  that  the  United  States  wnll  abandon  them  to 
their  own  devices  for  protection  while  they  are  engaged  in  this  selfish, 
cruel,  and  unpatriotic  work. 
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And  hero  comes  to  view  the  most  dangerous  and  difficult  task  and 
the  most  irritating  that  the  two  Governments  will  have  to  perform  in  reg- 
ulating as  between  these  pelagic  sealers  their  rights  while  they  are  pur- 
suing and  cai)turiug  fur-seals  with  double-barreled  shotguns.  The 
pelts  are  worth  $10  each,  a  much  larger  sum  than  is  the  average  yield 
of  the  richest  gold  mine  per  diem  to  tlie  gold  hunters;  and  we  know 
how  impossible  it  is  to  restrain  by  law  the  violence  that  has  attended 
their  struggles  for  "diggings,"  where  none  of  them  own  the  soil  or 
any  privilege  in  it  except  to  discover  new  leads  and  to  dig  for  gold. 

On  the  high  seas  30  miles  or  more  from  any  land  there  are  no  courts 
and  can  not  be  any  efficient  police  by  either  or  both  nations.  Conced- 
ing to  them  tlie  best  intentions  and  the  most  honorable  zeal  in  protect- 
ing the  rights  of  all  concerned,  they  will  fail  to  prevent  those  i)ersonal 
oonflicts  between  the  ravenous  pelagic  sealers  around  the  30-mile  zone, 
especially,  which  in  the  end  will  embroil  the  two  countries. 

The  United  States,  as  I  have  observed,  may  not  choose  to  take  up, 
as  an  international  question,  the  quarrels  of  her  citizens  with  Canadian 
subjects  while  they  are  both  engaged  in  doing  a  great  national  wrong 
to  that  Government;  but  they  will  be,  naturally,  very  chary  of  the 
dealings  of  Great  Britain  with  such  controversies.  There  will  be  no 
international  court  for  the  hearing  of  such  controversies  between 
private  persons  engaged  in  sealing  in  boats  and  canoes  on  the  high 
seas,  and  they  will  probably  be  settled  by  the  vis  major.  The  fact  that 
both  parties  will  be  heavily  armed  for  assault  upon  the  seals  will  make 
such  collisions  very  dangerous,  and  their  occurrence  almost  certain. 

A  United  States  sealer  fiuds  a  school,  or  party  of  seals  and  goes  to  the 
leeward  to  get  in  gunshot  of  them ;  and  a  party  of  Canadians  desiring  to 
kill  them,  a])proaches  the  seals  from  the  windward  and  shoots  one  with 
a  rifle  before  the  other  hunter  can  get  in  range  with  his  shotgun.  A 
quarrel  ensues  and  results  in  bloodshed.  By  a  fiction  of  law,  they  are 
each  upon  the  territory  of  their  respective  countries,  and  the  settlement 
of  that  case,  without  the  intervention  of  the  Governments,  would  tax 
the  wisdom  equal  to  that  of  Solomon.  If  one  sealer  in  his  boat 
shoots  at  a  seal  that  another  is  approaching  from  the  other  side, 
and  wounds  or  kills  the  hunter,  what  is  to  be  done  in  that  case? 
That  conflict  will  result  from  such  occasions  is  almost  certain,  and  how 
it  can  be  settled  is  most  uncertain.  Illustrations  are  feeble  to  portray 
the  difficulties  and  conjectures  are  far  short  of  the  reality  as  to  the 
conflicts  that  must  occur  in  the  wild  hunt  for  seals  that  the  British 
regulations  invite. 
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Sir  John  Thompson  spoke  of  the  f^^enerosity  of  the  British  Govern- 
inent  in  treating  with  tlie  United  States  for  the  preservation  of  tlio 
fnr-scals.  There  was  as  mucli  geiKjrosity  on  one  side  as  on  the  otlier, 
and  none  on  either.  It  was  a  business  matter  relating  to  material  in- 
terests and,  I  may  well  assert,  of  equal  importance  to  both  high  con- 
tracting powers,  which  took  its  origin  in  what  Sir  John  has  aptly  termed 
the  "bursting  in"  of  the  Canadians  into  Bering  Sea  in  188G.  It  was 
a  sudden  "bursting  in,"  and  liad  the  appearance  of  a  violent  and  de- 
fiant experiment — a  raid.  Canada  and  the  United  States  since  1818 
have  had  many  severe  contentions  over  the  fisheries  of  the  northeastern 
coast,  in  which  arrests  of  ships  and  of  persons  have  led  to  very  earnest 
discussion.  The  United  States,  claiming  certain  treaty  rights  there, 
have  not  burst  into  any  of  the  waters  that  Canada  has  claimed  as  her 
fishing  preserve,  although  her  people  have  been  treated  there  with 
severe  inhospitality. 

That  Government  has  preferred  to  prevent  collision  and  strife  by 
restraining  her  people  from  bursting  into  places  where  they  believed 
that  their  rights  entitled  them  to  go.  It  was  an  easy  matter  for  Canada 
to  have  propounded  its  claim  of  rights  to  the  United  States,  and  to  have 
had  them  decided  upon  without  permitting  her  citizens  to  go  into 
Bering  Sea  with  their  vessels  and  hunters  armed  with  double-barreled 
shot  guns  and  hunt  seals  up  to  the  3-mile  limit,  which  she  now  admits 
should  be  10  miles  as  to  such  hunting.  It  was  quite  as  easy  for  Can- 
ada to  restrain  her  citizens  from  bursting  into  Bering  Sea  as  it  was  to 
enact  her  system  of  very  stringent  laws  to  protect  her  preserve  of  hair 
seals  1,000  miles  from  Canada,  in  the  open  ocean  off  the  coast  of  Green- 
land. If  Canada  had  passed  any  reasonable  laws  for  protecting  these 
interests  of  the  United  States,  even  during  negotiations,  a  serious  dis- 
turbance of  neighborly  feeling  could  have  been  avoided,  and  fearful 
havoc  in  the  seal  herds  passing  her  coasts  would  have  been  prevented. 
The  enactment  of  such  a  law  would  have  enabled  the  United  States 
to  have  controlled  her  own  people  as  to  hunting  seals  in  the  North 
Pacific  without  incurring  the  reproach  from  them  of  denying  to  them 
the  privileges  that  Canadian  subjects  enjoyed  on  the  high  seas,  and  of 
allowing  them  to  reap  all  the  profits  of  the  massacre  of  the  fur-seals. 
The  policy  of  Canada  has  made  it  impossible  for  Congress  to  restrain 
the  people  of  the  United  States  from  participating  in  this  reckless 
destruction,  and  from  this  defiance  of  her  public  policy  and  laws.  Yet, 
in  the  presence  of  this  obvious  legislative  impossibility,  it  seems  equally 
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impossible  to  answer  the  thrust  tbat  is  always  made  at  the  TTnited 
States  in  argument,  in  censure  of  her  conduct,  that  Congress  has  not 
enacted  laws  to  ])revent  citizens  of  the  United  States  from  pelagic  hunt- 
ing in  the  Nortli  Pacific  Ocean.  The  fact  which  no  one  seems  to  deny, 
tliat  citizens  of  the  United  States  took  shelter  under  the  liritish  tlag 
and  Canadian  registry  to  evade  the  laws  of  the  United  States  exclud- 
ing them  from  sealing  in  Bering  Sea,  seems  to  have  been  forgotten. 

That  fact  alone  shows  how  impotent  would  have  been  the  laws  of  the 
United  States  to  protect  and  preserve  the  fur-seals  against  the  depre- 
dations of  its  own  people  while  sealing  under  the  shelter  of  the  British 
flag.  Canada  controls  the  registry,  licensing,  and  clearance  of  sealing 
vessels  in  her  sea-ports,  as  is  shown  by  her  statutes  relating  to  tlio 
hair-seal  fisheries.  A  simple  regulation  would  have  saved  the  fur-seals 
from  this  exterminating  raid  that  the  evidence  in  this  case  has  disch)sed. 

But  Canadian  subjects  seem  to  have  a  double  allegiance  and  a  two- 
fold protection  under  tlieir  colonial  system.  The  Canadian  government 
can  permit  them,  without  control,  to  burst  into  Bering  Sea  and  prevent 
the  seals  from  reaching  the  islands  of  the  United  States,  and  when 
such  laids  are  followed  by  arrests  they  can  claim  the  imperial  power  of 
Great  Britain  to  protect  them. 

Whatever  censure,  therefore,  may  be  visited  upon  the  United  States 
for  her  dealings  with  her  own  people,  it  must  be  admitted  that  the 
difliculties  of  the  situation  have  been  caused  by  the  policy  that  her 
neighbor  has  seen  i^roper  to  pursue.  If  such  censures  had  been 
just  they  would  have  been  made  by  Great  Britain  when  negotiations 
in  respect  to  this  treaty  were  pending.  That  Government  did  not 
venture  to  allude  to  the  subject.  It  seems  to  have  been  held  back  as 
a  make  weight  for  the  argument  and  considerations  of  this  case. 

When  the  United  States  shall  have  an  opportunity  to  consider  that 
question  in  her  future  discussions  of  such  matters,  should  that  be 
unhappilj'^  necessary,  her  vindication  will  be  found  to  be  complete.  Mr. 
Bayard,  who  first  pointed  out  the  rights  of  the  United  States,  which 
included,  in  substance,  the  live  points  we  have  just  been  discussing, 
and  which  were  advanced  subsequently  with  great  earnestness  by  Mr. 
Blaine,  proposed  to  leave  those  matters  out  of  consideration,  and  to 
proceed  at  once  to  establish  the  regulation  of  pelagic  hunting  by  des- 
ignating an  area  within  which  a  close  season  should  be  enforced.  And 
afterwards,  when  arrests  were  made  of  the  Canadian  vessels  that  were 
killing  seals  in  Bering  Sea,  Mr.  Bayard  ordered  their  release.    This 


129 

was  done,  not  because  Mr.  Bayard  liad  receded  from  the  attitude  lie 
held,  as  was  contended  by  the  British  coiinsel  in  oral  ar^jiunient,  but  for 
the  reason  that  a  negotiation  was  pending  for  the  settlement  of  all  the 
controversy,  and  he  did  not  think  that  it  would  i)romote  good  will  be- 
tween the  nations  to  push  theclaiinsof  the  United  States  by  the  exercise 
of  force  while  it  was  negotiating  with  Great  Britain  about  the  validity 
of  those  claims.  After  such  example  of  considerate  action  on  the  part 
of  the  United  States,  it  is  not  doing  justice  to  either  party  to  claim  that 
the  other  was  treating  with  it  in  a  spirit  of  generosity  or  of  forbearance. 

Does  anyone  doubt  that  the  United  States  acted,  in  all  this  con- 
troversy, upon  a.  firm  belief  in  the  justice  of  its  claims  in  every 
particular?  If  those  claims  werejust,  ornuidein  that  firm  belief,  it  was 
a  matter  of  as  much  concern  to  Great  Britain  as  it  was  to  the  United 
States,  both  in  the  view  of  justice  and  as  to  the  preservation  of  the 
peace,  that  they  should  be  fairly  considered  and  settled. 

Great  Britain  has  never,  until  the  scheme  of  her  regulations  were 
presented  to  this  Tribunal,  asserted  that  the  United  States  had  not  a 
special  and  peculiar  interest  in  the  fur-seals  frequenting  Bering  Sea. 
In  the  diplomatic  correspondence  that  Government  conceded  such  a 
peculiar  interest-  in  the  United  States,  but  has  at  last  got  its  consent 
to  dwarf  the  concession  to  an  area  that  would  conform  only  to  the  inter- 
ests of  the  Canadian  sealers. 

It  was  these  men  who  compelled  Great  Britain  to  interpose  for  their 
protection,  and  when  that  Government  found  that  their  practices  were 
destroying  a  great  and  valuable  element  of  commerce,  they  demanded 
an  investigation  of  the  necessity  for  restraining  pelagic  hunting  by  a 
joint  commission,  and  this  is  the  initial  point  of  this  Arbitration. 

Having  touched  on  the  general  questions  or  subjects  now  presented 
for  our  consideration,  and  leaving  to  Mr.  Justice  Harlan  the  task  he 
has  chosen  of  making  a  closer  examination  of  the  evidence  bearing  on 
these  questions,  I  will  take  up  the  plans  or  schemes  of  regulations,  so 
far  laid  before  the  Tribunal,  and  endeavor  to  state  my  understanding 
of  what  they  are  and  what  will  be  the  results  if  any  of  them  are 
adopted. 

The  further  remarks  of  Senator  Morgan  on  this  topic  related  to  the 
comparative  merits  of  the  several  schemes  or  projects  of  regulations 
presented  to  the  Tribunal,  and  are  not  here  given. 
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